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No.  7715. 


Andree  &  Seedman,  Inc.,  et  als.,  Petitioners 


v. 

Administrator  of  the  Wage  and  Hour  Division  of  the 
United  States  Department  of  Labor,  Respondent . 


PETITIONERS’  BRIEF. 


PRELIMINARY  STATEMENT. 

On  May  17,  1940,  a  Wage  Order  for  the  apparel  industry 
was  issued  purportedly  pursuant  to  Section  8  of  the  Fair 
Labor  Standards  Act  of  1938  (hereinafter  sometimes  re¬ 
ferred  to  as  the  “Act”)  b\\ the  Administrator  appointed 
under  the  Act  directing  the  payment  of  minimum  wages  in 
varying  amounts  by  the  several  alleged  branches  of  the 
apparel  industry  as  defined  in  the  said  Wage  Order  (pp. 
S4-88).1  Employers  engaged  in  the  manufacture  of  infants’ 
and  children’s  outerwear  were  by  that  Wage  Order  directed 

i  References  are  to  page  numbers  of  the  attached  appendix,  the  attached 
appendix  being  designated  portions  of  the  transcript  of  the  record. 
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to  pay  to  their  employees  as  minimum  wages  the  sum  of  35 
cents  per  hour  (p.  S9).  Petitioners,  employers  engaged  in 
the  manufacture  of  infants’  and  children’s  outerwear,  and 
hence  subject  to  the  said  Wage  Order,  petition  this  Court 
for  review  thereof,  alleging  its  invalidity  upon  the  ground 
that  it  was  promulgated  contrary  to  law,  contrary  to  the 
Federal  Constitution,  and  without  the  support  of  substan¬ 
tial  evidence. 

Petitioners  are  aggrieved  by  the  said  Wage  Order  be¬ 
cause  they  are  required  thereby,  under  pain  of  civil  and 
penal  liability,  to  pay  wages  in  excess  of  those  otherwise 
required  to  be  paid  under  the  Act,  and  because  they  are 
deprived  of  the  right  to  bargain  with  their  employees  for 
the  payment  of  wages  less  than  those  set  forth  in  said  Wage 
Order,  all  in  spite  of  the  fact  that  said  Wage  Order  was 
promulgated  (1)  without  warrant  in  law  and  contrary  to 
the  provisions  contained  in  the  Federal  Constitution;  (2) 
as  a  result  of  procedure  which  lacked  due  process;  (3)  with¬ 
out  adequate  regard  both  by  the  Administrator,  by  the  Gen¬ 
eral  Industrv  Committee  and  bv  its  sub-committees  for  the 

V  •» 

standards  set  forth  in  the  Act;  (4)  without  substantial 
evidence  to  support  it. 

WAGE  ORDERS  UNDER  THE  FAIR  LABOR  STAND¬ 
ARDS  ACT  OF  1938. 

In  addition  to  the  general  minimum  wages  and  hours  pro¬ 
visions  of  the  Fair  Labor  Standards  Act  of  1938,  there  are 
contained  provisions  for  the  establishment  of  what  are 
known  as  “Wage  Orders.”  The  general  wage  provisions  of 
the  Act  are  contained  in  Section  6  which  provides  for  a  grad¬ 
uated  rate  of  wages  commencing  with  25  cents  an  hour  dur¬ 
ing  the  first  year  from  the  effective  date  of  the  Section, 
changing  to  30  cents  an  hour  during  the  next  six  years  from 
such  date  and  becoming  40  cents  an  hour  after  the  expiration 
of  seven  years  from  such  date.  The  general  notion  underly¬ 
ing  Wage  Orders  under  the  Act  may  be  gleaned  from  Sec¬ 
tion  8(a)  thereof  which  contemplates  the  establishment  of 
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the  objective  of  40  cents  an  hour  as  a  universal  minimum 
wage  “as  rapidly  as  is  economically  feasible  without  sub¬ 
stantially  curtailing  employment”  and  irrespective  of  the 
seven  year  provision  aforesaid  contained  in  Section  6.  But 
while  Congress  has  expressly  declared  the  minimum  wages 
otherwise  required  to  be  paid  under  the  Act,  it  has  not  es¬ 
tablished  by  the  Act  any  specific  amounts  or  specific  times 
in  connection  with  the  establishment  of  such  Wage  Orders. 
Congress  decided  instead  to  delegate  to  the  industries  them¬ 
selves  the  establishment  of  such  Wage  Orders.  We  sketch 
the  manner  of  adopting  such  Wage  Orders  under  the  Act 
for  a  two-fold  purpose:  first,  to  indicate  the  proceedings 
necessary  to  the  promulgation  of  a  Wage  Order  under  the 
Act;  second,  to  set  forth  the  exact  text  of  the  sections  of  the 
Act  applicable  to  the  promulgation  of  Wage  Orders,  for  fur¬ 
ther  reference. 

Under  Section  4  of  the  Act  there  is  created  in  the  Depart¬ 
ment  of  Labor,  a  Wage  and  Hour  Division  under  the  direc¬ 
tion  of  an  Administrator  appointed  by  the  President  by  and 
with  the  advice  and  consent  of  the  Senate.  The  Administra¬ 
tor  is  authorized  and  directed  by  Section  5(a)  to  appoint  an 
Industrv  Committee  for  each  industrv,  which  Tndustrv  Com- 
mittee  by  Section  8(b)  must  be  equally  representative  of 
the  employers,  employees  and  the  public.  By  Section  S  the 
Administrator  is  required  to  convene  such  Industry  Com¬ 
mittees  and  to  charge  them  with  the  task  of  recommending 
Wage  Orders.  The  Industry  Committee  is  required  by 
Section  8(d)  of  the  Act  to  file  with  the  Administrator  a  re¬ 
port  of  its  recommendations.  The  Administrator  is  then 
charged  with  the  duty  of  holding  a  public  hearing  for  the 
purpose  of  giving  interested  parties  an  opportunity  to  be 
heard  in  connection  with  such  recommendations.  It  is  fur¬ 
ther  provided  by  Section  S(d)  of  the  Act  that  the  Adminis¬ 
trator  “shall  by  order  approve  and  carry  into  effect  the 
recommendations  contained  in  such  report,  if  he  finds  that 
the  recommendations  are  made  in  accordance  with  law,  are 
supported  by  the  evidence  adduced  at  the  hearing,  and  tak¬ 
ing  into  consideration  the  same  factors  as  are  required  to 
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be  considered  bv  the  industry  committee,  will  carry  out  the 
purposes  of  this  section;  otherwise  he  shall  disapprove  such 
recommendations.”  The  Administrator’s  substantive  pow¬ 
ers  in  connection  with  such  recommendations  are  limited  to 
to  acceptance  or  rejection  thereof.  He  may  accept  or  reject 
such  recommendations  but  mav  not  modify  them. 

m>  m 

The  pertinent  provisions  of  the  Act  to  which  reference 
will  be  made  are  as  follows : 

Sec.  2.  (a)  The  Congress  hereby  finds  that  the  exist¬ 
ence,  in  industries  engaged  in  commerce  or  in  the  pro¬ 
duction  of  goods  for  commerce,  of  labor  conditions  det¬ 
rimental  to  the  maintenance  of  the  minimum  standard 
of  living  necessary  for  health,  efficiency,  and  general 
well-being  of  workers  (1)  causes  commerce  and  the 
channels  and  instrumentalities  of  commerce  to  be  used 
to  spread  and  perpetuate  such  labor  conditions  among 
the  workers  of  the  several  States;  (2)  burdens  com¬ 
merce  and  the  free  flow  of  goods  in  commerce;  (3)  con¬ 
stitutes  an  unfair  method  of  competition  in  commerce ; 

(4)  leads  to  labor  disputes  burdening  and  obstructing 
commerce  and  the  free  flow  of  goods  in  commerce;  and 

(5)  interferes  with  the  orderly  and  fair  marketing  of 
goods  in  commerce. 

(b)  It  is  hereby  declared  to  be  the  policy  of  this  Act, 
through  the  exercise  by  Congress  of  its  power  to  regu¬ 
late  commerce  among  the  several  States,  to  correct  and 
as  rapidly  as  practicable  to  eliminate  the  conditions 
above  referred  to  in  such  industries  without  substan¬ 
tially  curtailing  employment  or  earning  power. 

Sec.  3.  (h)  “ Industry ”  means  a  trade,  business,  in¬ 
dustry,  or  branch  thereof,  or  group  of  industries,  in 
which  individuals  are  gainfully  employed. 

Sec.  4.  (a)  There  is  hereby  created  in  the  Depart¬ 
ment  of  Labor  a  "Wage  and  Hour  Dovision  which  shall 
be  under  the  direction  of  an  Administrator,  to  be  known 
as  the  Administrator  of  the  Wage  and  Hour  Division 
(in  this  Act  referred  to  as  the  “Administrator”).  The 
Administrator  shall  be  appointed  by  the  President,  by 
aitd  with  the  advice  and  consent  of  the  Senate,  and  shall 
receive  compensation  at  the  rate  of  $10,000  a  year. 

(b)  The  Administrator  may,  subject  to  the  civil- 
service  law's,  appoint  such  employees  as  he  deems  nec- 
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essary  to  cany  out  his  functions  and  duties  under  this 
Act  and  shall  fix  their  compensation  in  accordance  with 
the  Classification  Act  of  1923,  as  amended.  The  Ad¬ 
ministrator  may  establish  and  utilize  such  regional, 
local,  or  other  agencies,  and  utilize  such  voluntary  and 
uncompensated  services,  as  may  from  time  to  time  be 
needed.  Attorneys  appointed  under  this  section  may 
appear  for  and  represent  the  Administrator  in  any  liti¬ 
gation,  but  all  such  litigation  shall  be  subject  to  tiie  di¬ 
rection  and  control  of  the  Attorney  General.  In  the 
appointment,  selection,  classification,  and  promotion 
of  officers  and  employees  of  the  Administrator,  no  po¬ 
litical  test  or  qualification  shall  be  permitted  or  given 
consideration,  but  all  such  appointments  and  promo¬ 
tions  shall  be  given  and  made  on  the  basis  of  merit  and 

efficiencv. 

•> 

Sec.  5.  (a)  The  Administrator  shall  as  soon  as  prac¬ 
ticable  appoint  an  industry  committee  for  each  industry 
engaged  in  commerce  or  in  the  production  of  goods  for 
commerce. 

(b)  An  industry  committee  shall  be  appointed  by  the 
Administrator  without  regard  to  any  other  provisions 
of  law  regarding  the  appointment  and  compensation  of 
employees  of  the  United  States.  It  shall  include  a  num¬ 
ber  of  disinterested  persons  representing  the  public, 
one  of  whom  the  Administrator  shall  designate  as  chair¬ 
man,  a  like  number  of  persons  representing  employees 
in  the  industry,  and  a  like  number  representing  em¬ 
ployers  in  the  industry.  In  the  appointment  of  the 
persons  representing  each  group,  the  Administrator 
shall  give  due  regard  to  the  geographical  regions  in 
which  the  industry  is  carried  on. 

(c)  Two-thirds  of  the  members  of  an  industry  com¬ 
mittee  shall  constitute  a  quorum,  and  the  decision  of 
the  committee  shall  require  a  vote  of  not  less  than  a 
majority  of  all  its  members.  Members  of  an  industry 
committee  shall  receive  as  compensation  for  their  ser¬ 
vices  a  reasonable  per  diem,  which  the  Administrator 
shall  by  rules  and  regulations  prescribe,  for  each  day 
actually  spent  in  the  work  of  the  committee,  and  shall  in 
addition  be  reimbursed  for  their  necessary  traveling 
and  other  expenses.  The  Administrator  shall  furnish 
the  committee  with  adequate  legal,  stenographic,  cler- 
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ical,  and  other  assistance,  and  shall  by  rules  and  regu¬ 
lations  prescribe  the  procedure  to  be  followed  by  the 
committee. 

(d)  The  Administrator  shall  submit  to  an  industry 
committee  from  time  to  time  such  data  as  he  may  have 
available  on  the  matters  referred  to  it,  and  shall  cause 
to  be  brought  before  it  in  connection  with  such  matters 
anv  witnesses  whom  he  deems  material.  An  industrv 
committee  may  summon  other  witnesses  or  call  upon  the 
Administrator  to  furnish  additional  information  to  aid 
it  in  its  deliberations. 

MINIMUM  WAGES 

<  Sec.  6.  (a)  Every  employer  shall  pay  to  each  of  his 
employees  who  is  engaged  in  commerce  or  in  the  pro¬ 
duction  of  goods  for  commerce  wages  at  the  following 
rates — 

(1)  during  the  first  year  from  the  effective  date  of 
of  this  section,  not  less  than  25  cents  an  hour, 

(2)  during  the  next  six  years  from  such  date,  not 
less  than  30  cents  an  hour, 

(3)  after  the  expiration  of  seven  years  from  such 
date,  not  less  than  40  cents  an  hour,  or  the  rate  (not 

;  less  than  30  cents  an  hour)  prescribed  in  the  appli¬ 
cable  order  of  the  Administrator  issued  under  section 
S,  whichever  is  lower,  and 

(4)  at  any  time  after  the  effective  date  of  this 
section,  not  less  than  the  rate  (not  in  excess  of  40 
cents  an  hour)  prescribed  in  the  applicable  order  of 
the  Administrator  issued  under  section  8. 

Sec.  8.  (a)  With  a  view  to  carrying  out  the  policy  of 
this  Act  by  reaching,  as  rapidly  as  is  economically 
feasible  without  substantially  curtailing  employment, 
the  objective  of  a  universal  minimum  wage  of  40  cents 
an  hour  in  each  industry  engaged  in  commerce  or  in  the 
production  of  goods  for  commerce,  the  Administrator 
shall  from  time  to  time  convene  the  industry  committee 
for  each  such  industry,  and  the  industry  committee 
shall  from  time  to  time  recommend  the  minimum  rate 
or  rates  of  wages  to  be  paid  under  section  6  by  em¬ 
ployers  engaged  in  commerce  or  in  the  production  of 
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goods  for  commerce  in  such  industry  or  classifications 
therein. 

(b)  Upon  the  convening  of  an  industry  committee, 
the  Administrator  shall  refer  to  it  the  question  of  the 
minimum  wage  rate  or  rates  to  be  fixed  for  such  in¬ 
dustry.  The  industry  committee  shall  investigate  con¬ 
ditions  in  the  industry  and  the  committee,  or  any  au¬ 
thorized  subcommittee  thereof,  may  hear  such  wit¬ 
nesses  and  receive  such  evidence  as  mav  be  necessary 
or  appropriate  to  enable  the  committee  to  perform  its 
duties  and  functions  under  this  Act.  The  committee 
shall  recommend  to  the  Administrator  the  highest  min¬ 
imum  wage  rates  for  the  industry  which  it  determines, 
having  due  regard  to  economic  and  competitive  condi¬ 
tions,  will  not  substantially  curtail  employment  in  the 
industry. 

(d)  The  industry  committee  shall  file  with  the  Ad¬ 
ministrator  a  report  containing  its  recommendations 
with  respect  to  the  matters  referred  to  it.  Upon  the 
filing  of  such  report,  the  Administrator,  after  due  no¬ 
tice  to  interested  persons,  and  giving  them  an  oppor¬ 
tunity  to  be  heard,  shall  by  order  approve  and  carry 
into  effect  the  recommendations  contained  in  such  re¬ 
port,  if  he  finds  that  the  recommendations  are  made  in 
accordance  with  law,  are  supported  by  the  evidence 
adduced  at  the  hearing,  and,  taking  into  consideration 
the  same  factors  as  are  required  to  be  considered  by 
the  industry  committee,  will  carry  out  the  purposes  of 
this  section;  otherwise  he  shall  disapprove  such  rec¬ 
ommendations.  If  the  Administrator  disapproves  such 
recommendations,  he  shall  again  refer  the  matter  to 
such  committee,  or  to  another  industry  committee  for 
such  industry  (which  he  may  appoint  for  such  purpose), 
for  further  considerations  and  recommendations. 

(e)  No  order  issued  under  this  section  with  respect 
to  any  industry  prior  to  the  expiration  of  seven  years 
from  the  effective  date  of  section  6  shall  remain  in  effect 
after  such  expiration,  and  no  order  shall  be  issued 
under  this  section  with  respect  to  any  industry  on  or 
after  such  expiration,  unless  the  industry  committee  by 
a  preponderance  of  the  evidence  before  it  recommends, 
and  the  Administrator  by  a  preponderance  of  the  evi¬ 
dence  adduced  at  the  hearing  finds,  that  the  continued 
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effectiveness  or  the  issuance  of  the  order,  as  the  case 
may  be,  is  necessary  in  order  to  prevent  substantial 
curtailment  of  employment  in  the  industry. 


(f)  Orders  issued  under  this  section  shall  define  the 
industries  and  classifications  therein  to  which  thev  are 
to  apply,  and  shall  contain  such  terms  and  conditions 
as  the  Administrator  finds  necessary  to  carry  out  the 
purposes  of  such  orders,  to  prevent  the  circumvention 
or  evasion  thereof,  and  to  safeguard  the  minimum  wage 
rates  established  therein.  No  such  order  shall  take 
effect  until  after  due  notice  is  given  of  the  issuance 
thereof  by  publication  in  the  Federal  Register  and  by 
such  other  means  as  the  Administrator  deems  reason¬ 
ably  calculated  to  give  to  interested  persons  general 
notice  of  such  issuance. 


DESCRIPTION  AND  HISTORY  OF  THE  INFANTS’  AND 
CHILDREN’S  WEAR  INDUSTRY. 

At  the  turn  of  the  twentieth  century  the  infants’  and  chil¬ 
dren’s  wear  industry  was  practically  unknown.  There  were 
a  few  scattered  manufacturing  establishments  which  spe¬ 
cialized  in  the  production  of  infants’  and  children’s  wear, 
but  in  the  main  there  had  been  created  no  substantial  mar¬ 
ket,  no  consumer  attention  sufficient  to  justify  any  separate 
category  for  the  industry.  Manufacturers  of  adult  gar¬ 
ments  found  it  profitable,  during  slack  seasons,  to  take  up 
their  time  with  the  production  of  infants’  and  children’s 
wear.  Most  of  such  wear,  however,  was  knitted  or  other¬ 
wise  produced  at  home  by  the  female  relatives  of  infants 
and  children  or  by  home  dressmakers. 

Thus  obstructed  by  the  failure  of  manufacturers,  busily 
engaged  in  the  manufacture  and  sale  of  adult  garments,  to 
concern  themselves  with  the  possibility  of  widening  the 
market  for  infants’  and  children’s  wear,  and  by  the  more 
important  obstacle  of  competition  of  home  production,  the 
infants’  and  children’s  wear  industry  stagnated. 

The  evolution  of  that  industry  to  the  proportion  of  its 
present  enormity  is  a  record  of  ingenuity  involving  the 
processes  of  production,  marketing,  advertising  and  finance. 
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There  are  today  in  the  United  States  more  than  400  manu¬ 
facturers  of  infants’  and  children’s  wear,  employing  over 
100,000  workers,  and  producing  at  wholesale  in  excess  of 
$150,000,000  annually. 

Of  such  manufacturers,  the  United  Infants’  and  Chil¬ 
dren’s  Wear  Association,  a  national  association  (sometimes 
hereinafter  referred  to  as  the  Association)  represents  85 
per  cent  both  of  their  number  and  the  volume  of  their  out¬ 
put. 

The  Association  engages  in  collective  bargaining  with  the 
International  Ladies’  Garment  Workers  Union  and  has  en¬ 
tered  into  collective  bargaining  agreements  on  behalf  of 
most  of  its  members  as  an  entity  distinct  from  any  other 
industry.  The  Association  also  engages  in  research  con¬ 
nected  with  the  problems  peculiar  to  the  industry,  including 
means  and  ways  of  increasing  consumption  of  manufactured 
wear  and  decreasing  home  production.  In  connection  with 
all  of  the  proceedings  which  led  to  the  promulgation  of  the 
assailed  Wage  Order,  the  Association  represented  and  con¬ 
tended  for  the  rights  of  the  manufacturers  of  infants’  and 
children’s  wear,  including  the  petitioners. 

Among  the  ever-increasing  number  of  items  of  apparel 
manufactured  are  the  following  (pp.  220-221) : 

Infants’  and  children ’s  cotton  dresses 
Infants’  and  children’s  silk  and  wool  dresses 
Infants’  and  children’s  bathrobes 
Infants  ’  and  children ’s  flannelettes 

Infants’  and  children’s  underwear  of  cotton  and  silk,  knitted 

and  woven 

Boys’  and  baby  boys’  wash  suits  and  novelty  suits 

Infants’  and  children’s  play  suits 

Infants’  and  children’s  beachwear 

Infants’  and  children’s  sportswear 

Infants’  and  children’s  bonnets 

Children’s  beachwear 

Silk  infants’  wear 

Creepers 

Rompers 

Novelty  items  of  wearing  apparel  intended  for  the  use  of 

children 
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Nightwear 

Brother  and  sister  garments 
Carriage  covers 
Christening  sets  and  layettes 

Infants’  and  children’s  coats,  snow  suits,  leggings  and 

similar  products. 

The  Administrator,  in  his  “findings  and  opinion”  con¬ 
ceded  the  individuality  and  separateness  of  the  Infants’ 
and  Children’s  Wear  Industry  (pp.  58,  60).  “Manufacturers 
of  the  products  included  in  this  definition  (of  the  infants’ 
and  children’s  wear  industry)  ”,  he  stated,  “constitute  a 
reasonably  separate  and  distinct  industry”  (p.  58).  The 
Administrator  then  noted  that  manufacturers  in  the  indus¬ 
try  generally  produced  infants’  and  children’s  wear  to  the 
exclusion  of  any  other  products  (p.  58),  and  that  “The 
individuality  of  the  industry  is  further  evidenced  by  the 
fact  that  it  engages  as  a  unit  in  certain  publicity  efforts  in 
an  attempt  to  focus  consumer  attention  on  the  needs  of  chil¬ 
dren”  (p.  5S). 

To  accomplish  the  creation  and  development  of  the  in¬ 
fants’  and  children’s  wear  industry,  four  important  prob¬ 
lems  required  solution:  First,  manufacturing  establish¬ 
ments  had  to  be  set  up  which  produced  infants  and  chil¬ 
dren  rs  wear  only  and  whose  sole  tasks  and  interests  were 
directed  to  the  development  of  the  industry  and  a  better 
understanding  of  its  peculiar  problems;  Second,  competi¬ 
tion  bv  relatives  and  dress  makers  had  to  be  discouraged  bv 
low  prices,  and  fine  garments  attractively  styled  by  experts; 
third,  infants’  and  children’s  wear  departments  in  retail 
stores,  chain  stores  and  other  establishments,  had  to  be 
created  and  encouraged,  and  divorced  from  other  clothing; 
fourth,  ethical  and  enlightening  advertising  involving  an 
expenditure  of  millions  of  dollars  had  to  be  launched  and 
persisted  in.  That  these  four  tasks  of  the  industry  were 
admirably  accomplished  is  evidenced  by  the  present  devel¬ 
opment  of  the  industry. 

Iii  1935,  the  infants’  and  children’s  wear  industry  -was  so 
far  Cohesive,  and  had  succeeded  in  establishing  its  indepen- 
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dence  to  such  an  extent,  that  when  the  N.  I.  R.  A.  was 
adopted,  a  separate  code  was  established  for  the  industry 
(p.  59). 

While,  however,  the  industry  is  obliged  to  face  problems 
peculiar  to  itself,  its  dependence  upon  materials  produced 
or  manufactured  by  other  groups  and  industries  has  always 
made  advisable  preoccupation  with  the  problems  of  such 
other  industries.  Knitted  cloth,  for  example,  is  essential  to 
the  manufacture  of  so  many  items  of  infants’  and  children’s 
■wear  that  it  would  be  foolhardy  for  the  manufacturers  of 
such  wear  to  lose  interest  in  the  problems  of  the  knitwear 
industry,  or  the  wages  existing  in  that  industry.  The  manu¬ 
facture  of  headwear,  bonnets,  caps  and  other  items  which 
are  often  components  of  infants’  and  children’s  wear  is 
similarly  of  interest  to  the  petitioners. 

In  summary,  then,  and  having  regard  for  the  background 
of  the  industry  and  the  problems  which  called  for  solution 
if  the  industry  was  to  survive,  the  petitioners  -were  justi¬ 
fied  in  assuming,  when  the  General  Industry  Committee  vras 
appointed  for  the  apparel  industry,  that  two  considerations 
would  guide  such  appointment,  insofar  as  the  infants’  and 
children’s  wear  industry  'was  concerned: 

1.  The  independence  of  the  industry  and  the  prob¬ 
lems  peculiar  to  it. 

2.  The  vital  interest  which  the  industry  had,  in  con¬ 
nection  with  the  relation  of  its  wage  scales  to  the  wage 
scales  of  related  industries,  such  as  the  knitgoods  in¬ 
dustry  and,  in  turn,  the  relation  of  the  wage  rates  of 
such  related  industries  to  those  of  its  own. 

That  neither  of  these  considerations  were  appreciated  in 
the  Administrator’s  appointment  of  the  General  Industry 
Committee  for  the  Apparel  industry  is  a  large  ingredient 
of  the  vice  inherent  in  the  assailed  Wage  Order.  The  Ad¬ 
ministrator  was  fully  apprised  of  these  considerations  in 
ample  time,  prior  to  the  appointment  of  the  General  Indus¬ 
try  Committee.  His  failure  nevertheless,  to  appoint  a  sin- 
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gle  employer-representative  from  this  industry  aggravated 
the  \Jice  inherent  in  the  assailed  Wage  Order. 

PROCEEDINGS  WHICH  LED  TO  THE  ESTABLISH- 
!  MENT  OF  THE  ASSAILED  WAGE  ORDER 

The  proceedings  which  led  to  the  establishment  of  the 
Wage  Order  brought  up  for  review,  had  their  inception  in 
a  conference  called  by  the  Administrator  on  October  20th, 
1938  at  Washington,  D.  C.,  to  which  were  invited  persons 
and  associations  connected  with  the  so-called  “needle-trades 
industries’  *  (p.  375). 

The  United  Infants’  and  Children’s  Wear  Association 
was  invited  and  attended  by  its  executive  secretary,  Max  H. 
Zuckerman.  The  meeting  had  a  single  purpose:  to  deter¬ 
mine  the  scope  of  the  industry  to  be  governed  by  an  Industry 
Committee  or  Committees  which  the  Administrator  was  re¬ 
quired  to  appoint  under  Section  5  of  the  Act  for  the  purpose 
of  recommending  Wage  Orders  to  the  Administrator  pur¬ 
suant  to  Section  8  of  the  Act.  Study  of  the  problems  under¬ 
lying  this  determination  was  made  against  the  background 
of  two  considerations.  The  first  was  the  definition  of  the 
word  “industry”  contained  in  Section  3(h)  of  the  Act,  which 
provides  that  “  ‘Industry’  means  a  trade,  business,  indus¬ 
try,  or  branch  thereof,  or  group  of  industries,  in  which  indi¬ 
viduals  are  gainfully  employed”.  The  second  was  the  cir¬ 
cumstance  that  the  legislative  committees  both  of  the  Sen¬ 
ate  and  of  the  House  of  Representatives  which  reported  the 
Fair  Labor  Standards  Act  of  1938  to  Congress  were  in 
agreement  upon  the  point  that  the  multiplicity  of  industry 
committees  which  characterized  the  administration  of  Codes 
under  the  National  Industrial  Recovery  Act  (there  were 
more  than  300  of  them)  was  to  be  avoided.  (See  Dickinson, 
The  Organization  and  Functioning  of  Industry  Committees 
under  the  Fair  Labor  Standards  Act,  6  Law  and  Contem¬ 
porary  Problems  353.)  It  was  for  this  reason  that  the 
word  “industry”  in  Section  3(h)  of  the  Act  was  so  defined 
as  to  include  a  “group  of  industries”  within  its  scope. 
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Against  this  background  the  following  Resolution  was 
adopted  at  the  aforementioned  Conference  called  by  the 
Administrator : 

“That  the  Administrator  appoint  a  General  Industry 
Committee,  and  that  the  Administrator  appoint  suf¬ 
ficient  and  adequate  sub-committees ;  that  such  subcom¬ 
mittees  shall  have  representation  on  the  General  In¬ 
dustry  Committee”  (pp.  432,  433). 

Here,  it  is  submitted,  was  an  admirably  conceived  reso¬ 
lution,  and  if  the  elements  which  were  reflected  in  this 
resolution  were  weighed  and  their  meanings  considered, 
the  intendment  of  the  Conference  would  have  met  with  des¬ 
tiny  characterized  by  success  instead  of  miscarriage.  There 
was  to  be  a  General  Industry  Committee.  Pro  tanto,  the 
evils  of  the  mushroom  growth  of  industry  committees  under 
the  N.I.R.A.  were  to  be  avoided.  There  was  also  to  be 
“sufficient  and  adequate  sub-committees”.  That  which  is 
too  large  and  whose  problems  too  complex  is  bound  to  be 
unwieldy;  hence  the  various  branches  of  the  industry  as 
defined  by  the  Administrator  were  to  have  sub-committees. 
Finally,  it  was  provided  that  “such  subcommittees  shall 
have  representation  on  the  General  Industry  Committee”. 
Each  branch  of  the  Apparel  Industry  was  to  have  a  voice 
on  the  general  industry  committee,  so  that  the  problems  of 
that  branch  would  be  considered  by  the  larger  committee  in 
a  manner  which  might  be  expected  to  follow  from  the  inter¬ 
change  of  viewpoints.  We  repeat,  the  scheme  of  procedure 
envisaged  by  the  Resolution  adopted  at  the  Conference  was 
suited  to  the  legislative  history  of  the  Act,  the  problems 
which  that  legislative  history  raised,  and  the  Act  itself. 

The  irony  of  the  next  chapter  in  the  proceedings  which 
led  to  the  establishment  of  the  assailed  Wage  Order  is  col¬ 
ored  by  the  fact  that  the  resolution  adopted  by  those  as¬ 
sembled  at  the  Conference  was  offered  and  presented  in 
the  writing  of  Max  H.  Zuckerman,  Esq.,  acting  on  behalf  of 
the  United  Infants’  and  Children’s  Wear  Association. 
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"With  the  announcement  by  the  Administrator,  on  Decem¬ 
ber  20th,  1938,  of  the  appointment  of  Industry  Committee 
No.i  2  (The  Apparel  Industry),  we  begin  the  second  chap¬ 
ter  of  the  proceedings  which  led  to  the  establishment  of  the 
assailed  Wage  Order,  and  we  state  the  first  blunder  which 
the  Administrator  made  and  which  he  refused,  when  his 
attention  was  called  to  it,  to  rectify.  The  committee  was  a 
large  one,  consisting  of  48  members,  16  of  whom  represented 
the  public,  a  like  number  representing  employers,  and  a  like 
number  representing  employees.  To  the  extent  of  such 
equal  representation,  the  Administrator  purported  to  con¬ 
form  to  Section  5(b)  of  the  Act;  in  fact,  however,  he  did 
not  either  in  letter  or  spirit  conform  thereto.  The  personnel 
of  the  committee,  or  at  least  the  personnel  of  the  employer- 
members  of  the  committee,  revealed,  that  the  Administrator 
failed  to  conform  either  to  Section  5(b)  of  the  Act,  or  to  the 
resolution  adopted  at  the  Conference,  and  this  although 
the  Administrator,  who  was  present  when  the  Resolution 
was  adopted,  had  made  no  objection  to  the  Resolution, 
had  announced  no  disagreement  with  its  words  or  with  its 
intention,  spirit  or  meaning,  and  had  presumably  acquiesced 
therein.  The  sixteen  persons  designated  to  represent  the 
employers  in  the  industry  and  a  list  of  the  products  which 
they  manufacture  were  as  follows  (p.  4Sn) 


Name  of  Employer 

Frank  Coll,  Alpena,  Mich. 
Oscar  J.  Groebl,  San 
Francisco,  Calif. 


W.  J.  Harris,  Winder,  Ga. 

S.  C.  Hoffman,  New  York, 
N.  Y. 

| 

Samuel  W.  Levitties, 
Philadelphia,  Pa. 


Products  Manufactured 
housedresses. 

overalls,  shirts,  play  suits, 
boys’  shorts,  leather  jack¬ 
ets,  camp  suits,  melton  jack¬ 
ets,  snow  suits,  and  cotton 
trousers. 

overalls,  work  pants,  work 
shirts. 

house  dresses,  nurses’  uni¬ 
forms,  men’s  and  women’s 
bathrobes, 
dresses. 
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Name  of  Employer 

A.  A.  Lipshutz,  Atlanta,  Ga. 
Nathan  Schwartz,  New  York, 
N.  Y. 

JackMintz,  New  York,  N.  Y. 
A.  AY.  Patterson,  Denison, 
Texas. 

Alexander  Printz,  Cleveland, 
Ohio. 

Raymond  H.  Reiss,  Chicago, 

hl 

Victor  S.  Riesenfeld,  New 
York,  N.  Y. 

Jesse  S.  Rosenfeld, 

New  Orleans,  La. 

Louis  Rosensweig, 

New  York,  N.  Y. 

.T.  J.  AYolkerstorfer, 

St.  Paul,  Minn. 


Herman  Rosenblnm, 
Louisville,  Kv. 


Products  Manufactured 

low-end  ladies’  dresses. 

boys’  and  students’  clothing. 

dresses. 

overalls,  jumpers. 

women’s  and  misses’  coats 
and  suits 

men’s  made-to-measure  suits 
and  overcoats. 

men’s  clothing,  suits,  over¬ 
coats,  top  coats,  single 
pants,  tropical  worsteds, 
wash  clothing,  sport  coats. 

men’s  wash  clothing,  tropi¬ 
cals,  men’s  woolen  suits, 
boys’  suits,  slacks. 

dress  shirts,  flannel  shirts, 
melton  jackets,  men’s  pa¬ 
jamas. 

men’s  overcoats,  men’s  and 
women’s  leather  garments, 
men’s  and  women’s  woolen 
sportswear,  sheeplined 
coats,  caps. 


None  of  the  named  employers  represented  manufacturers 
of  infants’  and  children’s  wear.  Indeed,  none  of  them  even 
remotely  understood  the  problems  which  confronted  manu¬ 
facturers  of  infants’  and  children’s  wear. 

An  examination  of  the  personnel  of  the  above  Committee 
reveals  several  interesting  facts: 

1st:  There  was  appointed  an  employer  representative 
for  boys'  suits  and  coats  although  there  were  several  repre¬ 
sentatives  for  men’s  clothing,  thus  recognizing  a  distinction 
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between  the  same  garment  when  manufactured  for  men 
and  when  produced  for  boys.  A  similar  contention  on  be¬ 
half  of  the  Infants*  and  Children’s  Wear  Industry  met  with 
the  argument  that  infants’  dresses  were  no  different  from 
ladies’  dresses  and  this  in  spite  of  two  additional  impor¬ 
tant  circumstances:  first,  the  Infants’  and  Children’s  Wear 
Industry,  by  reason  of  its  background  and  its  present 
methods  of  operation,  is  faced  with  problems  peculiar  to  it, 
to  an  extent  not  found  in  connection  with  manufacturers  of 
boys’  suits  and  coats  as  to  which,  for  example,  no  home  pro¬ 
duction  competed  to  any  extent  to  their  disadvantage;  sec¬ 
ondly,  boys’  clothing  was  grouped  with  the  men’s  division 
and  a  wage  order  promulgated  for  the  division  as  an  entity. 
The  result  is  highly  paradoxical.  In  the  case  of  men’s  and 
boys’  clothing,  separate  employer  representation  was  given 
on  the  industry  committee  although  an  entity  Wage  Order 
was  adopted  indistinguishably  for  men’s  and  boys’  clothing. 
In  the  case  of  the  Infants’  and  Children’s  Wear  Industrv, 
on  the  other  hand,  no  employer  representation  whatsoever 
was  accorded  to  such  Industry  and  this  in  the  teeth  of  the 
fact! that  a  Wage  Order  was  promulgated  for  that  industry 
separate  and  distinct  from  any  other  industry  and  espe¬ 
cially,  to  emphasize  the  comparison,  from  the  women’s 
dress  division  of  the  industry. 

2nd:  Industries  whose  volume  of  business  and  extent  of 
employment  were  far  below  those  of  the  Infants’  and  Chil¬ 
dren’s  Wear  Industry  were  accorded  employer  representa¬ 
tion  on  the  Industry  Committee  although  the  Infants’  and 
Children’s  Wear  Industry  received  no  such  employer  rep¬ 
resentation.  Thus,  handkerchiefs  embroidery,  men’s  work 
clothes  and  caps  received  representation  on  the  employer 
unit  of  the  Industry  Committee.  An  examination  of  the 
relative  financial  position  of  the  named  divisions  of  the 
Apparel  Industry  (p.  364)  reveals  the  following: 
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Division 
of  Industry 


Value  of 
Annual  Product 


Number  of 
Employees 


Handkerchiefs 
Embroidery 
Men’s  Work  Clothes 
Caps 


19,720,000 

57,908,291 

36,803,441 

11,730,141 


4,997 

15,189 

27,498 

3,460 


When  this  is  compared  with  the  figures  for  the  Infants’ 
and  Children’s  Wear  Industry — annual  product  of 
$150,000,000;  100,000  wage  earners  employed  annually — the 
disparity  becomes  striking  and  inexplicable. 

3rd:  Five  employer  representatives  were  chosen  from 
the  women’s  dress  division  of  the  Industry  and  four  from 
the  men’s  suits  and  overcoats  division  of  the  Industry. 
Such  a  profusion  of  representation  in  the  face  of  complete 
denial  of  similar  representation  for  the  Infants’  and  Chil¬ 
dren’s  Wear  division  of  the  Industry  we  find  difficult  to 
understand. 

4th:  The  overalls  division  of  the  Industry  was  given 
three  employer  representatives  although  no  representation 
whatever  was  accorded  to  the  Infants’  and  Children’s  Wear 
division  of  the  Industry. 

Light  is  thrown  on  the  workings  of  the  internal  cabals 
which  eventually  resulted  in  the  exclusion  of  the  Infants’ 
and  Children’s  Wear  Industry  from  employer  representa¬ 
tion  upon  the  General  Industry  Committee  by  letters  writ¬ 
ten  in  the  form  of  a  memorandum  by  Burton  E.  Oppenheim, 
Chief  of  the  Industry  Committee  Section,  to  Elmer  F.  An¬ 
drews,  the  then  Administrator.  It  appears  from  the  record 
(p.  386)  that  the  Infants’  and  Children’s  Wear  branch  of 
the  Industry  was  originally  accorded  employer-representa¬ 
tion  upon  the  Apparel  Industry  Committee.  Fifteen  em¬ 
ployers  then  made  up  the  employer- representatives  of  the 
Industry  Committee.  It  is  interesting  to  note  the  manner 
in  which  the  Industry  Committee  Section  of  the  Wage  and 
Hour  Division  determined  upon  the  employer  representa¬ 
tives.  One  would  imagine  that  the  determination  of  em¬ 
ployer-representatives  would  be  based  upon  consideration 
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and  information  received  from  employer  groups.  The  op¬ 
posite  is  strangely  the  case.  In  the  memorandum  accom¬ 
panying  Mr.  Burton  E.  Oppenheim’s  report  to  the  Admin¬ 
istrator  in  connection  with  the  employer-personnel  of  the 
Industry  Committee,  the  following  is  stated  (p.  386) :  ‘ ‘We 
discussed  this  plan  of  employer  representation  with  the 
Amalgamated  Clothing  Workers  and  the  International  La¬ 
dies  ’  Garment  Workers  Union  which  are  the  largest  em¬ 
ployee  groups  within  this  field.  These  representatives  agree 
to  this  plan  of  representation.”  Thereafter  Mr.  Oppen- 
heim  discussed  with  one,  W.  Gordon  McKelvey,  represent¬ 
ing  the  Southern  Wholesale  Garment  Manufacturers  Asso¬ 
ciation,  the  matter  of  certain  changes  in  connection  with 
employer  representation.  It  seems  that  Mr.  McKelvey 
desired  an  increase  in  representation  from  the  South.  Again 
Mr.  Oppenheim  thought  fit  to  look  to  union  officials  for  the 
final  word  of  approbation.  “*  *  #  after  my  consultation 
with  the  union  officials”,  says  Mr.  Oppenheim  in  the  afore¬ 
said  memorandum,  “Mr.  McKelvey  was  informed  that  we 
would  alter  the  membership  in  accordance  with  his  sugges¬ 
tion.  *  *  *”  The  result  of  the  acceptance  of  the  union’s 
approval  of  Mr.  McKelvey ’s  suggestion  was  that  an  addi¬ 
tional  employer-representative  was  appointed  to  the  Indus¬ 
try  Committee,  increasing  the  number  from  fifteen  to  six¬ 
teen.  An  additional  member  was  thereupon  appointed  to 
represent  labor  and  one  to  represent  the  public  (p.  120). 
Then*  on  December  27th,  1938,  the  record  tells  us  of  another 
letter  written  by  Mr.  Oppenheim  to  the  then  Administrator, 
Mr.  Andrews.  It  appears  from  that  letter  that  the  Amal¬ 
gamated  Clothing  Workers  Union  in  conjunction  with  the 
Clothing  Manufacturers  Association  of  the  United  States 
of  America  had  objected  to  the  non-inclusion  on  the  Ap¬ 
parel  Industry  Committee  of  any  New  York  City  manufac¬ 
turers  of  men’s  garments.  The  issue  was  raised  whether 
there  were  too  many  employer-representatives  of  the  Wo¬ 
men’s  Dress  Industry  as  compared  with  employer  repre¬ 
sentatives  for  the  Men’s  Clothing  Industry.  Again  one 
would  conclude  that  here  was  a  matter  for  discussion  with 
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the  respective  employer- representatives.  But  to  one’s  sur¬ 
prise  the  letter  continues  to  state  that  Mr.  Oppenheim  took 
the  matter  up  with  Mr.  Dubinsky,  President  of  the  Inter¬ 
national  Ladies’  Garment  Workers  Union.  It  was  only 
after  Mr.  Dubinsky ’s  thoughts  had  been  obtained  and  his 
promise  not  to  object  to  any  change  had  been  made,  that 
Mr.  Oppenheim  saw  fit  to  accede  to  the  request  of  the  Amal¬ 
gamated  Clothing  Workers’  Union  and  the  Clothing  Manu¬ 
facturers  Association  for  an  employer  representative  manu¬ 
facturing  men’s  garments  in  New  York  City.  But  unlike 
the  procedure  which  was  occasioned  by  Mr.  McKelvey’s  re¬ 
quest,  the  Industry  Committee  Section  did  not  add  an  addi¬ 
tional  employer  representative  to  those  already  appointed 
but  instead  deleted  the  Infants’  and  Children’s  Wear  In¬ 
dustry  from  employer  representation  upon  the  Committee, 
substituting,  for  the  employer  representative  of  the  Infants’ 
and  Children’s  Wear  Industry,  a  boys’  clothing  manufac¬ 
turer. 

Section  5(b)  of  the  Act  contemplates,  we  submit,  not  only 
equal  representation  upon  Industry  Committees,  but  also 
independent  representation  upon  such  committees.  Con¬ 
ferring  with  Union  officials  for  the  purpose  of  obtaining 
their  approval  for  employer-representative  appointments 
does  not  conform  to  such  statutory  command.  Such  seeking 
of  approval  from  employee  groups  as  a  condition  to  the 
appointment  of  employer  groups  is  more  than  an  incon¬ 
gruity;  it  is  a  flagrant  disregard  of  the  Act. 

We  are  at  a  loss  to  understand  the  reasons  -which  induced 
the  Administrator  so  patently  to  disregard  an  industry  so 
substantial,  -whose  problems  were  so  peculiar  to  itself,  all 
in  plain  violation  of  the  mandate  contained  in  Section  5(b) 
of  the  Act  and  the  express  direction  set  forth  in  the  resolu¬ 
tion  adopted  at  the  Conference  unless  there  existed  in  the 
mind  of  the  Administrator  a  deliberate  intention  to  still 
the  voice  of  this  industry  in  the  deliberations  of  the  Com¬ 
mittee  to  which  it  was  compelled  to  submit. 

Instantaneously  upon  the  publication  of  the  personnel  of 
the  Apparel  Industry  Committee,  the  Association  protested 
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the  non-inclusion  of  a  single  employer-representative  of 
the  industry  which  it  represented.  Regrets  were  offered 
in  profusion,  but  rectification  of  the  blunder  was  not  forth¬ 
coming.  The  deprivation  of  the  petitioners’  constitutional 
rights,  the  disregard  of  the  provisions  of  the  Fair  Labor 
Standards  Act,  the  plain  refusal  to  carry  into  effect  the 
Resolution  adopted  at  the  Conference,  all  seemed  to  fade 
in  significance  before  the  disinclination  of  those  in  charge 
to  undo  the  misdeed. 

Xor  did  the  Administrator  see  fit  to  indulge  in  rectifica¬ 
tion  when  further  opportunity  presented  itself.  Shortly 
after  his  appointment  to  membership  on  the  em¬ 
ployer-group  of  the  Industry  Committee,  Mr.  Herman  Ros- 
enblum  resigned.  On  the  10th  day  of  January,  1939,  the 
Administrator  appointed  in  his  stead  one,  D.  J.  Gray,  a 
manufacturer  of  handkerchiefs,  embroidery  and  men’s 
work  clothes  (p.  2G8).  The  Administrator’s  appointment 
of  D.  J.  Gray  was  made  in  disregard  of  two  significant 
facts:!  first,  the  fact  that  his  attention  had  been  forcibly 
called  to  the  non-inclusion  of  any  representative  of  the 
Infants’  and  Children’s  Wear  Industry  upon  the  Industry 
Committee:  second,  the  fact  that  Mr.  Gray  was  appointed 
to  represent  the  south  in  spite  of  the  fact  that  the  south 
had  already  been  given  employer- representation  upon  the 
Industry  Committee  in  the  persons  of  Messrs.  Harris,  Lip- 
schutz,  Patterson  and  Rosenfeld. 

We  continue  now  with  the  third  chapter  of  the  proceed¬ 
ings  which  led  to  the  adoption  of  the  assailed  Wage  Order, 
to  describe  the  second  and  third  denials  of  the  petitioners’ 
legal  and  constitutional  rights.  On  March  15,  16  and  17, 
1939,  a  sub-committee  appointed  by  the  General  Apparel 
Industry  Committee  met  at  Washington,  D.  C.  to  consider, 
among  other  things,  the  promulgation  of  a  Wage  Order  for 
the  Infants'  and  Children’s  Wear  industry.  The  member¬ 
ship  of  this  sub-committee,  having  been  selected  from  the 
personnel  of  the  General  Industry  Committee,  was  just  as 
unrepresentative  of  the  petitioners  as  the  General  Apparel 
Industry  Committee  itself,  and  was  consequently  as  in- 
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competent  under  the  Act  and  under  the  resolution  adopted 
at  the  Conference,  to  deal  with  the  interests  of  the  peti¬ 
tioners. 

There  was  another  vice  inherent  in  the  constitution  of 
the  sub-comniittee.  Five  members  thereof  represented  the 
public,  six  were  representative  of  employers,  and  seven  of 
employees  (277).  There  was  thus  no  equal  representation 
in  the  personnel  of  the  sub-committee,  in  violation  of  Sec¬ 
tion  5(b)  of  the  Act,  which  provides  as  follows: 

“An  industry  committee  shall  be  appointed  by  the 
Administrator  without  regard  to  any  other  provisions 
of  law  regarding  the  appointment  and  compensation  of 
employees  of  the  United  States.  It  shall  include  a 
number  of  disinterested  persons  representing  the  pub¬ 
lic ,  one  of  idiom  the  Administrator  shall  designate  as 
chairman ,  a  like  number  of  persons  representing  em¬ 
ployees  in  the  industry,  and  a  like  number  representing 
employers  in  the  industry.  (Italics  supplied) 

Conformity  by  the  Administrator  to  Section  5(b)  of  the 
Act  in  the  appointment  of  the  General  Industry  Committee 
did  not  releive  him  or  the  General  Industry  Committee  of 
the  duty  to  conform  to  that  Section  in  connection  with  the 
appointment  of  subcommittees.  The  statutory  scheme  con¬ 
templated  equality  in  connection  with  all  committees  ap¬ 
pointed  to  determine  minimum  wages  applicable  to  Wage 
Orders  under  the  Act. 

In  appointing  a  sub-committee  to  deal,  among  other 
things,  with  a  proposed  minimum  wage  to  be  incorporated 
into  a  Wage  Order,  the  General  Industry  Committee  de¬ 
prived  the  petitioners  of  substantial  rights  guaranteed  to 
them  both  by  Section  5(b)  of  the  Act  and  by  the  Federal 
Constitution  by  failing  to  include  in  the  personnel  of  that 
sub-committee  employers  representative  of  the  petitioners 
and  the  infants’  and  children’s  wear  industry.  In  failing 
to  create  a  sub-committee  with  personnel  equally  distrib¬ 
uted  among  employer,  employee  and  public  representatives, 
the  General  Industry  Committee  failed  to  follow  the  re- 
quirementsof  Section  5(b)  of  the  Act,  and  thus  disregarded 
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the  Constitutional  prohibition  against  undue  delegation  of 
legislative  powers  which  Section  5(b)  was  enacted  to  avoid. 
To  these  two  acts  we  point  in  support  of  our  contention 
that  the  petitioners  were  aggrieved  by  substantial  depri¬ 
vation  of  their  legal  and  constitutional  rights. 

Proceeding  now  to  the  fourth  chapter  of  the  proceedings 
which  ldd  to  the  establishment  of  the  assailed  Wage  Order, 
we  find  two  additional  denials  (the  fourth  and  fifth)  of  the 
petitioners ’  rights  under  the  law  and  under  the  Federal 
Constitution.  On  March  17,  1940,  the  Association,  by  Max 
H.  Zuckerman,  Esq.,  its  executive  secretary,  appeared  be¬ 
fore  the  sub-committee  and  requested,  in  the  light  of  their 
non-representation  both  on  the  General  Industry  Commit¬ 
tee  and  on  the  sub-commitee,  the  exclusion  of  manufactur¬ 
ers  engaged  in  the  production  of  infants’  and  children’s 
wear  from  Industry  Committee  Xo.  2,  and  the  establish¬ 
ment  of  an  independent  industry  committee  for  the  infants’ 
and  children’s  wear  industry.  Upon  motion  of  Mr.  David 
Dubinsky,  President  of  the  International  Ladies’  Garment 
Workers’  Union,  the  Chairman  of  the  General  Industry 
Committee  appointed  a  special  sub-committee  (known  as 
sub-committee  “D”)  of  three  consisting  of  Mr.  Charles 
Ray,  Mr.  David  Dubinsky  and  Mr.  Samuel  Hoffman,  and 
charged  this  special  sub-committee  with  the  duty  of  deter¬ 
mining  whether  there  was  merit  to  the  application  for  ex¬ 
clusion.  At  this  point  we  state  propositions  of  law,  logic, 
common  sense  and  fair  dealing  with  which  few  can  dis¬ 
agree:  (1)  that  the  Chairman  of  the  General  Industry  Com¬ 
mittee  was  charged  with  the  duty  of  appointing  a  special 
sub-committee  of  impartial  men;  (2)  that  the  sub-commit¬ 
tee  thus  appointed  was  charged  with  the  obligation  of  hold¬ 
ing  adequate  hearing  upon  proper  and  adequate  notice  to 
investigate  the  facts  for  the  purpose  of  laying  a  correct 
foundation  for  its  conclusions.  There  was  failure  to  meet 
the  requirements  of  both  of  these  propositions  of  law,  be¬ 
cause — 
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As  to  the  first  requirement :  One  of  the  members  of  the 
special  sub-committee,  Mr.  Samuel  Hoffman,  was  biased 
against  the  position  of  the  petitioners,  and  had,  prior  to 
his  appointment,  openly  expressed  himself  against  the  val¬ 
idity  of  the  contentions  made  bv  the  United  Infants’  and 

*  w 

Children’s  Wear  Association.  Speaking  at  the  conclusion 
of  the  Association’s  application  for  exclusion,  and  before 
his  appointment  as  a  member  of  the  sub-committee  to  con¬ 
sider  the  very  question,  Mr.  Hoffman  thus  expressed  him¬ 
self  in  opposition  to  that  application: 

“Mr.  Hoffman:  As  you  well  know,  I  believe  it  was 
unanimously  agreed  that  the  various  industries  should 
have  one  committee.  ...  I  think  Zuckerman  himself 
was  one  of  the  promoters  of  that  idea.  A  moment  ago 
Mr.  Zuckerman  was  telling  us  about  an  industry  we 
never  heard  about  and  telling  us  that  the  whole  civili¬ 
zation  depends  upon  their  industry.  It  really  is  a  sur¬ 
prise  to  me.  Now,  the  children’s  dress  industry  did 
not  even  in  the  N.  R.  A.  days  have  a  separate  code. 
Then  there  were  some  300  codes  made.  Everybody 
said  their  problems  were  different.  They  have  no  dif¬ 
ferent  problems — needles,  machines,  material,  clothes 
making  and  selling.  That  is  all.”  (p.  214) 

A  man  who  would  give  utterance  to  such  sentiments  would 
seem  to  be  ineligible  for  representation  upon  any  commit¬ 
tee.  There  is  undeserved  pique  in  the  manner  in  which  Mr. 
Hoffman  chose  to  derogate  an  industry,  whose  volume  of 
production  of  $150,000,000  per  year  places  it  among  the 
more  important  rank  of  the  country,  with  the  words  “an 
industry  we  never  heard  about”.  Moreover,  the  statement 
that  the  infants’  and  children’s  wear  industry  had  no  sepa¬ 
rate  code  under  the  N.  I.  R.  A.  is  false  in  fact,  as  has  here¬ 
tofore  been  seen  in  connection  with  our  statement  of  de¬ 
scription  and  background  of  the  infants’  and  children’s 
wear  industry.  Leaving  these  things  aside  for  the  moment, 
however,  we  state  that  Mr.  Hoffman  had  no  business  upon 
the  special  sub-committee  appointed  to  determine  the  ap¬ 
plication  for  exclusion  because  he  had  already  expressed 
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his  prejudiced  conclusion  prior  to  his  appointment.  He 
was  appointed  to  act  as  a  judge  upon  a  question  in  connec¬ 
tion  with  which  he  had  already  given  his  opinion.  Peti¬ 
tioners  had  a  right,  guaranteed  by  fundamental  law,  to  be 
judged  by  a  tribunal  of  impartial  men. 

As  to  the  second  requirement:  The  special  sub-commit- 
tee  met  on  June  7th,  1940  at  the  Hotel  Commodore  in  New 
York  City  at  which  time  they  resolved  among  themselves 
to  hear  the  United  Infants’  and  Children’s  Wear  Associa¬ 
tion,  by  its  executive  secretary  Max  II.  Zuckerman,  Esq. 
Thereupon,  and  on  June  9th,  1940,  at  10  o'clock  in  the  fore¬ 
noon  of  that  day  Mr.  Zuckerman,  who  theretofore  had  no 
knowledge  of  the  June  7th  meeting  of  the  special  sub-com¬ 
mittee,  received  a  telephone  request  from  Mr.  David  Du- 
binskv’s  secretarv,  to  meet  Mr.  Dubinskv  at  the  latter’s 
office  at  10:30  in  the  forenoon  of  that  same  day.  Assuming 
that  the  purpose  of  the  meeting  was  a  routine  discussion 
of  problems  relating  to  the  collective  bargaining  relation¬ 
ship  of  the  Association  with  the  International  Ladies’  Gar¬ 
ment  Workers’  Union,  Mr.  Zuckerman  unpreparedly  left 
for  Mr.  Dubinskv *s  office.  There,  to  his  surprise,  he  met 
Mr.  Ray  and  Mr.  Hoffman  who,  together  with  Mr.  Dubin- 
sky,  comprised  the  special  sub-committee.  A  short  discus¬ 
sion  was  had  relative  to  the  possibility  of  adjusting  the 
issue  which  then  existed  between  the  association  and  In¬ 
dustry  Committee  No.  2.  No  opportunity  was  given  to  the 
Association  to  present  data,  arguments,  or  witnesses,  al¬ 
though  such  opportunity  was  requested  by  Mr.  Zuckerman. 
No  adequate  opportunity  to  prepare  for  the  occasion  was 
given!  As  a  result  of  this  “opportunity  to  be  heard’’  the 
special  subcommittee  forthwith  decided  to  reject  the  appli¬ 
cation  for  exclusion  (pp.  215-218). 

The  right  to  a  fair  and  adequate  hearing,  which  is  a  rudi¬ 
ment  of  the  guarantee  of  due  process  was  seldom  held  in 
less  esteem. 

No  opportunity  was  given  the  Association  to  appeal  to 
the  General  Industry  Committee  from  the  determination 
of  the  special  sub-committee,  nor  to  complain  of  the  sub- 
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committee’s  biased  personnel  and  failure  to  accord  a  proper 
hearing  on  proper  notice.  This,  we  submit,  was  error,  the 
fifth  of  the  long  series  of  substantive  errors  committed  to 
the  prejudice  of  the  petitioners. 

We  continue  to  the  fifth  chapter  of  the  proceedings  to 
recount  the  sixth  and  seventh  deprivations  of  the  peti¬ 
tioners’  legal  and  constitutional  rights. 

On  October  16th,  1940,  the  then  Administrator,  Elmer  F. 
Andrews,  appointed  one,  Thomas  Holland,  to  sit  as  Trial 
Examiner  at  the  hearing  (page  374).  We  find  no  warrant 
in  Section  S(d)  of  the  Act  or  any  other  section  thereof  for 
such  appointment.  The  Administrator  himself,  we  submit, 
was  required  by  the  Act  to  hold  the  hearing.  Other  statutes, 
such  as  the  National  Labor  Relations  Act,  the  Federal 
Trade  Commission  Act  and  a  host  of  others  hereafter  to  be 
set  forth  and  their  provisions  analyzed,  specifically  au¬ 
thorize  the  appointment  of  trial  examiners  to  preside  at 
hearings  required  to  be  held  by  the  given  Board,  Commis¬ 
sion  or  other  agency.  The  absence  of  any  such  authoriza¬ 
tion  in  the  Fair  Labor  Standards  Act  of  1938  is  evidence, 
in  the  light  of  the  uniform  inclusion  of  such  authorization 
in  other  Acts,  of  the  non-delegablc  nature  of  the  Adminis¬ 
trator’s  duty  to  hold  hearings  under  Section  8  (d)  of  the 
Act.  The  unauthorized  appointment  of  a  Trial  Examiner 
was  the  sixth  error  complained  of. 

The  hearings,  both  those  held  by  the  sub-committee  ap¬ 
pointed  to  deal  with  a  Wage  Order  for  the  infants’  and 
children’s  wear  industry  and  those  held  by  the  Trial  Exam¬ 
iner  in  purported  compliance  with  Section  8  (d)  of  the  Act, 
failed  to  conform  to  the  standards  set  forth  in  the  Act,  and 
there  was  no  substantial  evidence  to  support  the  Wage 
Order,  because  there  was  failure  to  consider,  in  addition  to 
the  production  problems  of  the  Infants  ’and  Children’s 
Wear  Industry — (a)  Problems  of  finance  and  especially 
marketing,  including  the  effect  of  home  production  upon  the 
industry;  (b)  Problems  of  over-lapping  of  wage  orders 
both  in  connection  with  sub-committees  of  the  Apparel  In¬ 
dustry  and  other  industries,  the  wages  paid  by  which  affect 
the  petitioners.  This  was  the  seventh  error  complained  of. 
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Any  one  of  the  foregoing  denials  of  the  petitioners’  legal 
and  constitutional  rights  is  sufficient,  we  submit,  to  impair 
the  validity  of  the  Wage  Order  adopted  as  a  command  di¬ 
rected  to  manufacturers  of  infants’  and  Children’s  wear. 
The  totality  of  such  denials  assumes  the  proportion  of  flag- 
ranee  in  their  deprivation  of  the  petitioners’  rights.  See 
Colyer  v.  Skeffington,  265  Fed.  17.  In  Gellhorn,  Cases  and 
Comments  on  Administrative  Law ,  P.  546,  the  Skcffington 
case  is  noted  with  the  following  words: 

“An  example  of  judicial  evaluation  of  whole  case, 
rather  than  of  a  single  part  of  it,  is  Colyer  v.  Skeffing- 
ton,  which  is  set  forth  below.  Here  we  see  a  judge 
tracing  the  entire  story  of  the  proceeding  and  conclud¬ 
ing  that  the  chronicle  is  one  of  vitiating  unfairness. 
One  cannot  with  assurance  rest  his  finger  on  a  partic¬ 
ular  element  of  the  unfairness  and  say,  ‘There  is  the 
vice’;  it  is  the  atmosphere  of  the  whole  which  estab¬ 
lishes  the  unfairness  of  its  several  parts.” 

We  summarize  the  violations  of  the  Act  and  of  the  Fed¬ 
eral  Constitution  which  characterized  the  proceedings  lead¬ 
ing  up  to  the  adoption  of  the  assailed  Wage  Order: 

1.  Failure  and  refusal  to  accord  to  the  Infants’  and 
Children’s  Wear  Industry,  representation  upon  the  Gen¬ 
eral  Industry  Committee. 

2.  Failure  to  give  representation  to  the  Infants’  and 
Children’s  Wear  Industry  upon  the  sub-committee  ap¬ 
pointed  by  the  General  Industry  Committee  to  determine  a 
Wage  order  for  that  industry. 

3.  Failure  by  the  General  Industry  Committee  to  appoint 
a  sub-committee  equally  representative  of  employers,  em¬ 
ployees  and  the  public,  although  the  sub-committee  was  au¬ 
thorized  to  determine  and  recommend  Wage  Orders  ap¬ 
plicable  to  subdivisions  of  the  Apparel  Industry. 

4.  Failure  by  the  General  Industry  Committee  in  its 
designation  of  a  special  sub-committee  to  consider  the  In¬ 
fants’  and  Children’s  Wear  Industry’s  request  for  exclu- 
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sion  from  the  apparel  industry  in  the  light  of  its  non-repre¬ 
sentation  thereon,  to  appoint  impartial  men  to  such  com¬ 
mittee,  and  failure  by  the  special  subcommittee  thus  ap¬ 
pointed  to  hold  adequate,  if  any,  hearings  affording  the 
Infants’  and  Children’s  Wear  Industry  opportunity  to  ad¬ 
duce  testimony  and  to  present  evidence  in  support  of  its 
application  for  exclusion  from  the  Apparel  Industry. 

5.  Failure  by  the  Administrator  personally  to  conduct  the 
hearing  required  by  Section  8(d)  of  the  Act  and  delegation 
instead  by  the  Administrator,  without  warrant  therefor 
contained  in  the  Act,  to  a  “Trial  Examiner”  of  authority 
to  conduct  such  hearing. 

6.  Failure  of  the  Administrator,  of  the  General  Industry 
committee  and  of  the  sub-committee  to  conform  to  the 
standards  set  forth  in  Section  8(b)  of  the  Act  in  determin¬ 
ing  upon  a  Wage  Order  applicable  to  infants’  and  children’s 
wear  industry  of  any  kind,  without  considering,  in  addition 
to  problems  of  production, 

(a)  Problems  of  finance  and  especially  marketing, 
including  the  consequences  of  non-business  competi¬ 
tion  resulting  from  home  production. 

(b)  Problems  of  overlapping  of  Wage  Orders  both 
in  connection  with  subdivisions  of  the  Apparel  In¬ 
dustry  and  other  industries,  the  wages  paid  by  which 
and  the  economic  circumstances  of  which  affect  the 
petitioners. 

SUMMARY  OF  THE  PETITIONERS’  ARGUMENTS  IN 
SUPPORT  OF  THEIR  CONTENTION  THAT  THE 
ASSAILED  WAGE  ORDER  SHOULD  BE  VACATED. 

The  following  is  a  summary  of  the  arguments  asserted  by 
petitioners-  in  support  of  their  contention  that  the  assailed 
Wage  Order  should  be  vacated: 

FIRST:  Section  8  of  the  Fair  Labor  Standards  Act  of 
1938  and  more  particularly  subdivision  (b)  thereof,  pur¬ 
suant  to  the  provisions  of  which  the  Wage  Order  was  pro- 
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mulgated,  is  unconstitutional  for  undue  delegation  of  legis¬ 
lative  powers,  because 

1.  The  Act  vests  in  an  Administrator  authority  to 
issue  Wage  Orders  commanding  the  payment  of  wages 
in  excess  of  the  minimum  wage  provisions  otherwise 
contained  in  the  Act,  without  prescribing  adequate,  if 
i  any,  standards  of  action  to  which  the  Administrator 
must  conform; 

2.  The  Act  purports  to  vest  in  private  citizens  the 
power  to  formulate  Wage  Orders  commanding  the  pay¬ 
ment  of  wages  in  excess  of  the  minimum  wage  provi¬ 
sions  otherwise  contained  in  the  Act,  without  setting 
forth  adequate,  if  any,  standards  of  action  to  which 
such  private  individuals  must  conform; 

3.  The  Act  provides  for  the  appointment  of  sub-com¬ 
mittees  authorized  to  determine  Wage  Orders  for  sub¬ 
divisions  of  the  industry,  without  directing,  as  in  the 
case  of  the  General  Industry  Committee,  that  employ¬ 
ers,  employees  and  the  public  have  equal  representation 
thereon,  and  without  otherwise  prescribing  any  condi¬ 
tions  applicable  to  their  constitution  or  functions. 

SECOND:  The  order  of  the  Administrator  is  void  for 
failure  both  of  the  Administrator  and  of  the  General  In¬ 
dustry  Committee  appointed  by  the  Administrator  to  con¬ 
form  to  whatever  standards-  Section  8  (b)  of  the  Fair  Labor 
Standards  Act  of  1938  may  be  argued  to  have  established, 
because 

1.  The  Administrator  failed  to  accord  to  a  repre¬ 
sentative  of  the  infants’  and  children’s  wear  industry, 
membership  on  the  General  Industry  Committee,  al¬ 
though  that  committee  was  charged  with  the  task  of 
establishing  a  Wage  Order  directed  against  such  in¬ 
dustry; 

2.  The  General  Industry  Committee  failed  to  accord 
to  a  representative  of  the  infants’  and  children’s  wear 
industry,  membership  on  the  subcommittee  appointed 
to  deal,  among  other  things,  with  the  infants’  and  chil¬ 
dren’s  wear  industry; 
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3.  The  General  Industry  Committee  appointed  a  sub¬ 
committee  which  was  not  equally  representative  of  em¬ 
ployers,  employees  and  the  public,  but  which  purported 
to  be  authorized  to  make  recommendations  for  a  Wage 
Order  affecting  this  industry; 

4.  The  General  Industry  Committee  failed  to  ap¬ 
point  an  impartial  special  subcommittee  to  consider 
the  request  of  the  infants’  and  children’s  wear  indus¬ 
try  for  exclusion  from  the  apparel  industry  in  the  light 
of  non-representation  of  the  infants’  and  children’s 
wear  industry  on  the  General  Industry  Committee,  and 
the  special  subcommittee  thus  appointed  failed  to  ac¬ 
cord  to  the  infants’  and  children’s  wear  industry  an 
adequate  opportunity,  if  at  all,  to  be  heard  in  connec¬ 
tion  with  its  application  for  exclusion; 

5.  The  Administrator  failed  to  hold  a  hearing  as  re¬ 
quired  by  the  Act,  in  that  he  failed  personally  to  hold 
and  preside  at  such  hearings,  but  appointed  instead  a 
“trial  examiner”  to  sit  at  the  hearing  required  to  be 
held  under  the  Act,  without  any  authoritly  contained 
in  the  Act  for  such  appointment; 

6.  The  subcommittee  authorized  to  deal  with  a  Wage 
Order  applicable  to  the  infants’  and  children’s  wear  in¬ 
dustry  determined  its  recommended  Wage  Order  with¬ 
out  substantial  evidence  to  support  such  recommends 
tion  in  that  it  gave  no  consideration  to 

a.  problems  of  overlapping  of  the  infants’  and 
children’s  wear  in  connection  with  other  industries 
and  the  wage  orders  or  economic  circumstances  of 
such  other  industries; 

b.  problems  of  marketing,  distribution  and  non¬ 
business  competition  resulting  from  home  produc¬ 
tion, 

and  for  the  further  reason  that  it  gave  inadequate  con¬ 
sideration  to  the  factors  comprehended  within  the 
words  “economic  and  competitive  conditions”  and  “sub¬ 
stantial  curtailment  of  employment”  which  are  set 
up  by  Section  8  (b)  of  the  Act  as  purported  standards. 
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THIRD:  The  Administrator’s  order  was  grounded  in 
procedure  which  lacked  due  process,  to  the  prejudice  of  the 
petitioners,  for  the  reasons  more  fully  set  forth  in  support 
of  the  preceding  point.  Both  Section  8  (b)  of  the 
Act  and  the  proceedings  had  thereunder,  through  force 
of  which  the  petitioners  were  subjected  to  a  Wage  Order 
commanding  the  payment  of  wages  in  excess  of  those  other¬ 
wise  contained  in  the  Fair  Labor  Standards  Act  of  1938,  de¬ 
prived  the  petitioners  of  property  without  due  process  of 
law  for  the  further  reason  that  they  were  denied  equal 
protection  of  the  laws. 

FOURTH:  The  order  of  the  Administrator  was  arbitra¬ 
rily  and  capriciously  adopted,  was  based  upon  improper 
considerations,  and  is  unsupported  by  substantial  evidence, 
again  for  the  reasons  more  fully  set  forth  in  support  of  our 
second  point. 

POINT  I. 

Section  8  of  the  Fair  Labor  Standards  Act  of  1938  and 
More  particularly  subdivision  (b)  Thereof  is  Uncon¬ 
stitutional  for  Undue  Delegation  of  Legislative  Powers-. 

By  Article  I,  Section  1,  of  tlie  Federal  Constitution,  it  is 
provided  that  “All  legislative  powers  herein  granted  shall 
be  vested  in  a  Congress  of  the  United  States  which  shall 
consist  of  a  Senate  and  House  of  Representatives.” 

The  rule  against  undue  delegation  of  legislative  powers, 
which  stems  from  the  above  provision  of  our  Federal  Con¬ 
stitution,  is  a  cornerstone  of  our  structure  of  checks  and 
balances  designed  to  guarantee  to  the  American  people  the 
democratic  form  of  government.  Legislative  delegation  is 
unconstitutional  where  performance  of  the  essential  legis¬ 
lative  function  is  vested  in  a  non-legislative  or  unofficial 
body,  whether  that  body  takes  the  form  of  an  administra¬ 
tive  officer,  body  or  commission,  or  a  private  citizen  or  a 
group  of  citizens.  Panama  Refining  Co.  v.  Ryan ,  293  U.  S. 
388;  Schechter  Poultry  Cory.  v.  United  States ,  295  U.  S. 
495. 


31 


Section  8  of  the  Fair  Labor  Standards  Act  of  1938  is  un¬ 
constitutional  in  the  light  of  the  rule  against  undue  delega¬ 
tion  for  three  main  reasons: 

1.  The  Act  vests  in  an  Administrator,  authority  to 
issue  Wage  Orders  commanding  the  payment  of  wages 
in  excess  of  the  minimum  wage  provisions  otherwise 
contained  in  the  Act,  without  prescribing  adequate,  if 
any,  standards  of  action  to  which  the  Administrator 
must  conform. 

2.  The  Act  purports  to  vest  in  private  citizens,  the 
power  to  formulate  Wage  Orders  commanding  the 
payment  of  Wages  in  excess  of  the  minimum  wage  pro¬ 
visions  otherwise  contained  in  the  Act,  without  setting 
forth  adequate,  if  any,  standards  of  action  to  which 
such  private  individuals  must  conform. 

3.  The  Act  provides  for  the  appointment  of  sub¬ 
committees  authorized  to  determine  Wage  Orders  for 
subdivisions  of  the  industry,  without  directing,  as  in 
the  case  of  the  General  Industry  Committee,  that  em¬ 
ployers,  employees  and  the  public  have  equal  repre¬ 
sentation  thereon,  and  without  otherwise  prescribing 
any  conditions  applicable  to  their  personnel  or  func¬ 
tions. 

An  analysis  of  the  provisions  of  Section  8: 

Wage  Orders  adopted  under  the  Fair  Labor  Standards 
Act  of  1938  find  their  source  of  authority  in  Section  8  of 
the  Act.  It  is  the  purpose  of  this  analysis  to  demonstrate 
that  the  standards,  if  any,  which  are  set  forth  by  the  Act, 
are  contained,  if  at  all,  in  subdivision  (b)  thereof,  thereby 
limiting  the  scope  of  our  discussion  in  connection  with  the 
constitutionality  of  the  purported  standards  set  forth  by 
the  Act. 

The  provisions  of  subdivision  (a)  of  Section  8  are  as 
follows : 

“Wth  a  view  to  carrying  out  the  policy  of  this  Act 
bv  reaching  as  rapidly  as  is  economically  feasible  with¬ 
out  substantially  curtailing  employment,  the  objective 
of  a  universal  minimum  wage  of  40  cents  an  hour  in 
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each  industry  engaged  in  commerce  or  in  the  produc¬ 
tion  of  goods  for  commerce,  the  Administrator  shall 
from  time  to  time  convene  the  industry  committee  for 
each  such  industry,  and  the  industry  committee  shall 
from  time  to  time  recommend  the  minimum  rate  or 
rates  of  wages  to  be  paid  under  section  6  by  employers 
Engaged  in  commerce  or  in  the  production  of  goods  for 
commerce  in  such  industry  or  classification  therein.” 

It  will  be  seen  from  the  foregoing  provisions  that  sub¬ 
division  (a)  does  not  purport  to  set  up  a  standard  but  is 
simply  a  statement  of  purpose  or  policy  underlying  the 
adoption  of  Wage  Orders. 

Subdivision  (b)  of  Section  8  provides  as  follows: 

“Upon  the  convening  of  an  industry  committee,  the 
Administrator  shall  refer  to  it  the  question  of  the 
minimum  wage  rate  or  rates  to  be  fixed  for  such  in¬ 
dustry.  The  industry  committee  shall  investigate  con- 
ditions  in  the  industry  and  the  committee,  or  any  au¬ 
thorized  subcommittee  thereof,  may  hear  such  wit¬ 
nesses  and  receive  such  evidence  as  may  be  necessary 
or  appropriate  to  enable  the  committee  to  perform  its 
duties  and  functions  under  this  Act.  The  committee 
shall  recommend  to  the  Administrator  the  highest  mini¬ 
mum  wage  rates  for  the  industry  which  it  determines, 
having  due  regard  to  economic  and  competitive  condi¬ 
tions,  will  not  substantially  curtail  employment  in  the 

industry.’  ’ 

*> 

Here  will  be  found  the  purported  standard  or  stand¬ 
ards  to  which  there  must  be  conformity  in  connection  with 
the  determination  of  Wage  Orders.  A  cursory  reading 
of  the  subdivision  would  indicate  that  two  standards  are 
here  set  forth:  first,  economic  and  competitive  conditions 
and  second,  non-substantial  curtailment  of  employment  in 
the  industry.  A  more  careful  reading  of  the  last  sentence 
of  the  subdivision  will  reveal,  however,  that  it  purports 
to  set  forth  but  a  single  standard,  i.  e.  the  standard  of 
non-substantial  curtailment  of  employment  in  the  in¬ 
dustry.  “Economic  and  competitive  conditions”  are  to  be 
considered,  to  be  sure,  but  these  words  will  be  seen  to  be 
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a  precatory  subordinate  clause  in  the  sentence,  which, 
without  such  clause,  reads  as  follows:  “The  committee 
shall  recommend  to  the  administrator  the  highest  minimum 
wage  rates  for  the  industry  which  it  determines  *  *  *  will 
not  substantially  curtail  employment  in  the  industry.” 

With  the  view  toward  the  inclusion  of  all  possible  in¬ 
terpretations  of  the  provision  of  Section  8(b),  however, 
it  will  be  assumed  that  the  words  “economic  and  competi¬ 
tive  conditions”  are  to  be  considered  an  additional  stand¬ 
ard  and  not  simply  an  explanatory  policy  clause. 

Subdivision  (e)  of  Section  8  may  be  ruled  out  in  deter¬ 
mining  the  purported  standards  established  by  the  Act  in 
connection  with  a  determination  of  Wage  Orders  because 
subdivision  (c)  concerns  itself-  only  with  classifications 
within  the  given  industry  or  portion  thereof.  The  Wage 
Orders  issued  for  the  Apparel  Industry  made  no  classi¬ 
fications  with  the  exception  (irrelevant  to  this  proceeding) 
of  Puerto  Pico,  uniform  rates  being  established  for  the 
various  industries  included  within  Industry  Committee 
Xo.  2.  Xo  issue  connected  with  classifications  is  raised  in 
this  proceeding. 

Subdivisions  (d),  (e)  and  (f)  relate  to  matters  of 
procedure  and  do  not  come  within  the  purview  of  our  dis¬ 
cussion  at  this  point. 

It  will  thus  be  seen  that  the  problem  of  constitution¬ 
ality  raised  by  Section  8  must  be  disposed  of  by  answering 
the  question  whether  the  standard  of  non-substantial  cur¬ 
tailment  of  employment  in  the  industry  even  if  supple¬ 
mented  bv  the  purported  standard  of  “economic  and  com¬ 
petitive  conditions”  is  sufficient  to  validate  the  delega¬ 
tion  to  the  Executive  or  to  private  citizens  of  the  power  to 
establish  as  law  a  minimum  wage  in  excess  of  the  minimum 
wage  -provisions  otherwise  contained  in  the  Act  which 
must  be  paid  by  employers  at  the  risk  of  severe  civil  and 
penal  liability. 
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1.  Section  8  of  the  Act  is  unconstitutional  because  authority 
is  thereby  delegated  to  an  Administrator  to  issue  Wage 
Orders  commanding  the  payment  of  wages  in  excess 
of  the  minimum  wage  provisions  otherwise  contained 
in  the  Act,  without  prescribing  adequate,  if  any,  stand¬ 
ards  of  action  to  which  the  Administrator  must  con¬ 
form. 

It  is  with  the  provisions  of  Article  1,  Section  1  of  the 
Federal  Constitution  that  the  administrative  process  has 
been  compelled  to  contend  and  it  is  within  the  framework 
of  those  provisions  and  the  limitations  thereby  imposed  by 
our  constitutional  law  that  the  administrative  process  has 
developed. 

The  underiving  test  formulated  bv  the  cases  to  deter- 
mint?  whether  the  administrative  delegation  is  of  a  limited 
and  hence  constitutional  nature,  or  of  an  unlimited  and 
hence  unconstitutional  character  has  been  stated  by  the 
United  States  Supreme  Court  in  Interstate  Commerce 
Commission  v.  Goodrich  Printing  Company,  224  U.  S.  194, 
as  follows: 

“The  Congress  may  not  delegate  its  purely  legis¬ 
lative  power  to  a  commission,  but  having  laid  down 
the  general  rules  of  action  under  which  a  commission 
shall  proceed,  it  may  require  of  that  commission  the 
application  of  such  rules  to  particular  circumstances 
and  the  investigation  of  facts  with  a  view  to  making 
orders  in  a  particular  matter  within  the  rules  laid 
down  bv  the  Congress.” 

A  leading  and  oft-quoted  Pennsylvania  case,  Locke’s 
Appeal,  72  Pa.  491,  13  Am.  Rep.  716,  has  expressed  the 
test  with  words  of  remarkable  clarity: 

“Then  the  true  distinction,  I  conceive  is  this:  The 
legislature  cannot  delegate  its  power  to  make  a  law: 
but  it  can  make  a  law  to  delegate  a  power  to  determine 
some  fact  or  state  of  things  upon  which  the  law  makes, 
or  intends  to  make  its  own  action  depend.” 
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Judged  by  the  requirements  of  the  foregoing  test,  the 
purported  standard  of  action  set  forth  in  Section  8(b)  of 
the  Act  should  be  condemned  as  a  colorable  but  utterly  in¬ 
adequate  and  hence  unconstitutional  guide.  As  was 
stated  by  Cardozo,  J.  in  Schechter  v.  United  States,  supra, 
in  connection  with  the  N.  I.  R.  A.  “The  delegated  power 
of  legislation  which  has  found  expression  in  this  code  is 
not  canalized  within  banks  that  keep  it  from  overflowing.” 

The  law  governing  the  extent  to  which  legislative  powers 
might  be  delegated,  which  in  the  year  1935  was  in  a  state  of 
uncertainty  and  inconsistency  (See  Way  wan  v.  Southard, 
10  Wheat.  [U.  S.]  1;  United  States  v.  Grimaud,  220  U.  S. 
506;  Annotation,  Permissible  Limits  of  Delegation  of  Leg¬ 
islative  Powers,  79  L.  Ed.  475,  479),  was  clarified  in  that 
year  by  the  United  States  Supreme  Court  in  two  leading 
cases:  Panama  Refining  Company  v.  Ryan,  293  U.  S.  388; 
Schechter  Poultry  Corporation  v.  United  States,  295  U.  S. 
495. 

The  Panama  case  involved  the  constitutionality  of  Sec¬ 
tion  9(c)  of  Title  I  of  the  National  Industrial  Recovery  Act 
which  authorized  the  President  to  prohibit,  under  pain  of 
fine  and  imprisonment,  the  transportation  in  interstate  and 
foreign  commerce,  of  petroleum  products  produced  or  with¬ 
drawn  from  storage  in  excess  of  the  permitted  amount  set 
forth  by  any  state  law  or  valid  regulation  or  order  pre¬ 
scribed  thereunder.  The  high  court  held  Section  9(c)  to 
be  unconstitutional  as  constituting  an  improper  legislative 
delegation  of  power  to  the  President  of  the  United  States 
upon  the  ground  that  there  was  contained  in  the  provision 
no  definition  of  the  circumstances  and  conditions  under 
which  the  transportation  was  to  be  allowed  or  prohibited. 

The  constitutionality  of  the  National  Industrial  Recovery 
Act  was  before  the  court  in  the  Schechter  case.  The  act 
was  held  unconstitutional  partly  for  the  reason  that  there 
was  therein  involved  an  improper  legislative  delegation  of 
powers  to  private  individuals,  committees  and  associations 
who  were  authorized  to  propose  codes  of  fair  competition 
which,  upon  approval  by  the  President  of  the  United  States, 
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became  the  law  for  the  given  industry.  Unlike  the  Panama 
case,  which  failed  to  set  forth  any  standards  at  all  in  con¬ 
nection  with  the  President’s  discretionary  embargo  power, 
the  Schechter  case  involved  an  attempt  to  set  forth  such 
standards,  but  the  court  held  that  they  were  inadequate. 
Congress  had  declared  by  the  Act  that  the  codes  estab¬ 
lished  thereunder  were  to  be  codes  of  “fair  competition” 
but  the  court  found  such  difficulty  with  the  words  “fair 
competition”  and  the  number  of  possible  meanings  of  those 
words,  that  it  concluded  the  words  to  be  inadequate  guides 
to  validate  the  delegating  legislation. 

The  general  language  above  quoted  from  the  cases  of 
Interstate  Commerce  Commission  v.  Goodrich  Printing  Co., 
supra ,  and  Locke’s  Appeal,  supra,  was  thus  fortified  by  two 
well-reasoned  holdings  which  refused  to  sustain  the  validity 
of  legislative  enactments  containing  delegating  provisions 
inadequately  bounded  by  meaningful  standards. 

Thus  chastened,  subsequent  delegating  legislation  re¬ 
flected  a  more  careful  draftsmanship  evidencing  mindful¬ 
ness  of  the  precepts  set  forth  in  the  Panama  and  Schecliter 
cases.  In  five  outstanding  cases  the  United  States  Supreme 
Court  has  had  occasion  to  analyze  delegating  legislation  and 
in  all  such  cases  the  United  States  Supreme  Court  has  held 
the  legislation  constitutional  but  only  after  careful  survey 
of  the  standards  established  in  such  legislation,  the  mean¬ 
ing  and  meaningfulness  thereof,  all  in  the  light  of  the  un¬ 
derlying  principles  set  forth  in  the  Panama  and  Scliechter 
cases.  The  five  cases  to  which  we  have  reference  are  as 
follows : 

1.  National  Labor  Relations  Board  v.  Jones  and  Lauglilin 
Steel  Corporation,  301  U.  S.  1. 

The  United  States  Supreme  Court  in  this  case  sustained 
the  constitutionality  of  the  National  Labor  Relations  Act 
as  against  the  contention,  among  others,  that  the  legisla¬ 
ture  had  unduly  delegated  the  essential  legislative  function. 
The  Act  established  a  Board  with  authority  to  hear  and 
determine  questions  concerned  wflth  certification  of  bargain- 
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ing  representatives  and  unfair  labor  practices.  In  connec¬ 
tion  with  the  certification  of  bargaining  representatives 
standards  were  set  forth  in  Section  9  of  the  Act  while  as  to 
unfair  labor  practices  the  Board’s  authority  was  limited  to 
those  specifically  set  forth  in  Sections  7  and  8  thereof.  In 
the  light  of  the  establishment  of  such  standards  the  court 
said  that  “The  Act  establishes  standards  to  which  the 
Board  must  conform.” 

2.  Currin  v.  Wallace ,  306  U.  S.  1.  The  Federal  Tobacco 
Inspection  Act  authorized  the  Secretary  of  Agriculture  to 
investigate  the  handling,  inspection  and  marketing  of  to¬ 
bacco  and  to  determine  types,  grade,  size,  condition  or  other 
characteristics  of  the  tobacco  and  to  designate  markets  at 
which,  after  two-thirds  of  the  growers  voted  in  favor  there¬ 
of,  no  tobacco  could  be  offered  for  sale  at  auction  until  it 
had  been  inspected  by  an  authorized  representative  of  the 
Secretary.  The  court  here  sustained  the  act  with  the  state¬ 
ment  that  “This  is  not  a  case  where  Congress  has  attempted 
to  abdicate  or  to  transfer  to  others  the  essential  legislative 
functions  with  which  it  is  vested  by  the  constitution.”  The 
act  w'as  assailed  upon  the  grounds  that  there  was  undue 
delegation  (1)  to  the  Secretary  of  Agriculture  (2)  to  pri¬ 
vate  citizens  insofar  as  a  referendum  was  required  as  a 
condition  to  the  designation  of  auction  markets. 

As  to  the  first  objection  it  was  pointed  out  by  the  court 
that  the  designation  of  auction  markets  called  for  the  ascer¬ 
tainment  of  a  fact  and  nothing  more.  Section  5  of  the  act, 
the  court  said,  contained  sufficient  guides  to  bound  the  Sec¬ 
retary’s  actions.  “We  find  no  unfettered  discretion,” 
added  the  court,  “lodged  with  the  administrative  officer.” 
The  facts  underlying  the  classification  of  tobacco  were  also 
set  forth  in  the  act.  By  Section  3  thereof,  the  court  stated 
that  “Congress  has  set  forth  its  policy  for  the  establish¬ 
ment  of  standards  of  tobacco  according  to  type,  grade,  size, 
condition  and  other  determinable  characteristics.” 

As  to  the  second  point  the  court  distinguished  between 
the  case  where  a  group  of  producers  may  make  the  law  and 
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force  it  upon  a  minority  and  the  case  where  “Congress  has 
merely  placed  a  restriction  upon  its  own  regulation  by  with¬ 
holding  its  operation  as  to  a  given  market  unless  two-thirds 
of  the  growers  favor  it.”  The  latter  was  the  case,  the 
court  said  with  the  Tobacco  Inspection  Act.  Parenthet¬ 
ically,  we  might  state  that  the  former  is  the  case  with  the 
Fair  Labor  Standards  Act  of  1938. 

3.  Mulford  v.  Smith,  307  U.  S.  38.  Here  the  quota  pro¬ 
visions  of  the  Agricultural  Adjustment  Act  of  1938  were 
brought  in  question.  The  purpose  of  the  act  was  to  limit 
the  production  of  tobacco  by  prohibiting  their  sale  in  inter¬ 
state  commerce,  thereby  attaining  the  object  of  the  act 
which  was  to  sustain  the  market  price  of  such  tobacco.  The 
Secretary  of  Agriculture  is  authorized  under  the  act  to  es¬ 
tablish  quotas  apportioned  among  the  several  states.  The 
court  held  the  delegation  to  the  Secretary  of  such  power  to 
apportion  constitutional  because  of  the  presence  of  care- 
full  v  and  minutelv  set  forth  standards  which  were  directed 
to  guide  the  Secretary  in  the  determination  of  quotas.  The 
court  described  these  standards  as  follows:  “The  Act  pro¬ 
vides  for  the  apportionment  of  the  state  allotment  amongst 
the  farms  which  produced  tobacco  in  the  current  year  or 
have  produced  previously  in  one  or  more  of  the  four  pre¬ 
ceding  years.  Apportionment  to  these  farms  is  to  be  made 
on  the  basis  of  past  marketing,  after  due  allowance  for 
drought,  flood,  hail  and  other  abnormal  weather  conditions, 
plant  bed  and  other  diseases,  land,  labor,  and  equipment 
available  for  the  production  of  tobacco,  crop-rotation  prac¬ 
tices  and  soil  and  other  physical  factors  affecting  pro¬ 
duction.” 

4 .  United  States  v.  Rock  Royal  Co-Operative  Inc.,  307 
U.  S.  533.  The  constitutionality  of  the  Agricultural  Mar¬ 
keting  Agreement  Act  was  here  brought  in  question.  The 
general  scheme  of  the  act  so  far  as  assailed  was  to  estab¬ 
lish  a  plan  for  fixing  uniform  prices  for  milk  in  certain 
areas  and  for  the  creation  of  equalization  pools  designed 
to  achieve  uniformity  in  connection  -with  the  marketing  of 
milk. 
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Three  types  of  delegating  provisions  were  contained  in 
the  act:  (1)  to  the  Secretary  of  Agriculture  to  establish 
marketing  areas  and  minimum  prices  for  the  sale  of  milk; 
(2)  to  producers  to  approve  a  marketing  order;  (3)  to  co¬ 
operatives  to  cast  the  votes  of  producer  patrons. 

As  to  the  first  objection  the  court  noted  the  differences 
between  the  standards  contained  in  the  act  and  those  con¬ 
tained  in  the  National  Industrial  Recovery  Act  which  was 
condemned  in  the  Schechter  case.  Under  the  Agricultural 
Marketing  Agreement  Act,  observed  the  court,  the  Secre¬ 
tary’s  determinations  are  “limited  to  the  specific  provisions 
minutely  set  out  in  Section  8  (c),  5  and  7”.  No  freedom  of 
choice,  said  the  court,  was  given  to  the  Secretary  in  the 
arrangement  of  marketing  areas.  Again,  the  Secretary’s 
power  to  fix  minimum  prices  for  the  sale  of  milk  was 
hemmed  in  by  Section  8(c)  subdivision  18  and  Sections  2 
and  8(e). 

The  second  objection  the  court  met  with  the  answer  that 
“we  must  assume  that  the  Congress  had  the  power  to  put 
this  order  into  effect  without  the  approval  of  anyone”  and 
hence  “a  requirement  of  such  approval  would  not  be  an 
invalid  delegation.”  As  to  the  third  objection,  the  court 
said  that  the  relationship  between  the  cooperatives  and 
their  producer  patrons  was  such,  as  to  justify  legislation 
permitting  one  to  act  for  the  other. 

We  interpose  at  this  point  a  recent  case  decided  by  the 
Supreme  Court  of  the  State  of  Utah,  Rowell  v.  State  Board 
of  Agriculture,  99  P.  (2d)  1  (Utah,  1940),  where  the  Utah 
Milk  Control  Act  was  held  unconstitutional  for  undue  dele¬ 
gation  of  legislative  power.  Under  the  Act  a  State  Board 
of  Agriculture  was  authorized  to  fix  prices  and  to  regulate 
the  supply  of  milk  in  given  marketing  areas,  for  the  pur¬ 
pose  of  insuring  “a  continuous  and  adequate  supply  of 
pure,  wholesome  milk”.  In  fixing  prices  the  Board  was 
directed  to  consider  the  cost  of  “producing,  handling,  pas¬ 
teurizing,  and  distributing  the  milk  to  be  sold.” 

In  spite  of  the  United  States  Supreme  Court’s  decision 
in  the  Rock  Royal  Co-Operative  case,  supra,  the  Supreme 
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Court  of  Utah  invalidated  the  Act,  holding  the  purported 
standards  therein  set  forth  to  be  inadequate.  The  distinc¬ 
tion  between  the  Act  involved  in  the  Utah  case  and  that  in¬ 
volved  in  the  Rock  Royal  Co-Operative  case  has  been  ana¬ 
lyzed  in  the  December  issue  of  the  Michigan  Law  Review 
(Vol.  39,  Xo.  2,  page  313-314).  We  quote  the  analysis  be¬ 
cause  it  indicates  distinctions  between  adequate  and  in¬ 
adequate  specification  of  standards  which,  we  believe,  fur¬ 
ther  reveal  the  essential  vagueness  of  the  standards  pur- 
portedlv  contained  in  the  Fair  Labor  Standards  Act  of 
1938. 

“The  principal  case  is  particularly  interesting  by 
contrast  with  another  recent  case,  United  States  v. 
Rock  Royal  Co-Operative ,  in  which  the  Supreme  Court 
of  the  United  States  upheld  a  similar  federal  statute. 
To  say  that  the  decisions  merely  represent  divergent 
attitudes  on  the  broad  question  of  delegation  of  powers 
is  not  adequately  to  explain  the  contrary  results  ob¬ 
tained.  For,  in  general,  the  Utah  court  has  taken  a 
liberal  view  of  the  separation  of  powers  doctrine.  A 
more  satisfactory  reconciliation  of  the  cases  may  be 
based  upon  significant  differences  appearing  in  the  lan¬ 
guage  of  the  statutes.  The  Agricultural  Marketing 
Agreement  Act,  the  validity  of  which  was  concerned  in 
the  Rock  Royal  case,  expresses  a  fairly  definite  legis¬ 
lative  policy;  it  sets  forth  specific  factors  which  the 
secretary  of  agriculture  is  to  consider  in  deciding  upon 
the  promulgation  of  orders;  it  provides  a  comprehen¬ 
sive  administrative  procedure  to  be  observed  in  the 
issuance  of  orders;  and  it  imposes  minimum  require¬ 
ments  as  to  the  provisions  of  the  orders  finally  issued. 
The  Utah  Milk  Control  Act,  in  contrast,  contains  a 
very  general  declaration  of  policy,  barely  sketches  the 
elements  to  which  the  board  should  give  attention,  and 
states  no  requisites  as  to  the  contents  of  the  orders 
which  are  published. .  .  .  The  prime  defect  of  the  Utah 
act  seems  not  to  lie  so  much  in  the  delegation  of  sweep¬ 
ing  power  as  in  the  absence  of  adequate  aids  for  the 
exercise  of  that  power.  The  relative  specificity  of  the 
language  used  provides  the  striking  difference  between 
this  act  and  the  Agricultural  Marketing  Agreement 
Act.  While  the  federal  statute  does  not  control  the 
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secretary’s  discretion,  it  nevertheless  clearly  indicates 
the  different  courses  that  his  regulation  may  take.  The 
Utah  act,  on  the  other  hand,  gives  no  hint  of  possible 
methods  of  control ;  the  board  is  left  entirely  to  its  own 
devices,  the  only  statutory  requirement  being  that  the 
orders  have  as  their  aim,  to  ‘prevent  the  creation  of 
any  surplus  of  market  milk  in  the  .  .  .  area.’  The 
Utah  Milk  Control  Act  might  well  have  been  made 
more  definite  and  instructive  without  its  execution 
thereby  being  impaired;  numerous  state  acts  would 
have  served  as  satisfactory  models.  The  policy  fa¬ 
voring  certainty  and  efficiency  of  administration  would 
seem  to  afford  ample  justification  for  the  decision  of 
the  court.” 

5.  Sunshine  Anthracite  Coal  Company  v.  Adkins ,  310 
U.  S.  381.  The  court  was  here  presented  with  opposing 
contentions  relating  to  the  constitutionality  of  the  Bitu¬ 
minous  Coal  Act  of  1937  enacted  after  the  labor  provisions 
of  the  Bituminous  Coal  Conservation  Act  of  1935  had  been 
held  unconstitutional  by  the  United  States  Supreme  Court 
in  Carter  v.  Carter  Coal  Co.,  298  U.  S.  238.  The  Act  con¬ 
templated  the  establishment  of  codes  to  function  in  con¬ 
nection  with  a  price  fixing  arrangement  for  the  sale  of  coal. 
Companies  failing  to  conform  to  the  minimum  prices  fixed 
by  the  agency  created  by  the  Act  to  administer  the  same, 
were  penalized  by  excessive  taxation.  The  agency  created 
by  the  Act  was  authorized  to  fix  both  minimum  and  maxi¬ 
mum  prices  at  which  bituminous  coal  produced  by  code 
members  could  be  sold  in  interstate  commerce.  The  agency 
created  by  the  Act  was  given  the  duty  and  the  power  to  do 
two  things  under  the  Act:  (1)  to  establish  both  minimum 
and  maximum  prices;  (2)  to  define  what  coal  is  within  the 
statutory  definition  of  “bituminous  coal”.  The  Act  was 
assailed  upon  the  ground  that  the  delegation  to  the  agency 
created  under  the  Act  of  such  duties  and  powers  was  in¬ 
valid.  The  court,  however,  held  that  the  delegation  was 
proper  because  bounded  by  adequate  criteria.  The  fixing 
of  reasonable  prices  for  bituminous  coal,  said  the  court, 
cannot  be  differentiated  legally  from  the  task  of  fixing  rea- 
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sonable  rates  under  the  Interstate  Commerce  Act.  As  to 
the  second  point  of  delegation  the  court  noted  that  the  term 
“bituminous  coal”  was  clearly  defined  in  Section  17(b)  of 
the  Act. 

The  contention  was  made  that  there  was  delegation  by 
Congress  to  the  industry  itself  to  determine  its  own  laws 
but  the  court  thought  otherwise,  stating  as  follows:  “Nor 
has  congress  delegated  its  legislative  authority  to  the  in¬ 
dustry.  The  members  of  the  code  function  subordinate  to 
the  commission.  It,  not  the  code  authorities,  determine  the 
prices  and  it  has  authority  and  surveillance  over  the  ac¬ 
tivities  of  these  authorities.  Since  law-making  is  not  en¬ 
trusted  to  the  industry  this  statutory  scheme  is  unquestion¬ 
ably 'valid.”  We  quote  these  words  to  emphasize  the  point 
which  we  make  hereafter,  that,  unlike  the  Bituminous  Coal 
Act  of  1937,  the  Fair  Labor  Standards  Act  of  1938  in  effect 
delegates  to  the  industry  the  law-making  function. 

Tested  against  the  rules  and  principles  established  by 
the  foregoing  cases  it  is  submitted  that  the  standards  estab¬ 
lished  by  the  Fair  Labor  Standards  Act  of  1938  professedly 
to  limit  the  discretion  of  the  Administrator  and  of  the  In¬ 
dustry  Committees  in  their  task  of  establishing  minimum 
wage  orders  are  inadequate  because  of  the  vague  and  un- 
ascertainable  meaning  of  the  words  purporting  to  estab¬ 
lish  those  standards. 

We  submit  that  it  is  difficult  to  understand  the  precise 
meaning  of  the  words  “substantial  curtailment  of  employ¬ 
ment,”  even  if  supplemented  and  given  further  but  feeble 
life  bv  the  words  “economic  and  competitive  conditions”. 
The1  word  “substantial”  is  one  of  indefinite  range  admit¬ 
ting  of  too  many  degrees  and  too  many  viewpoints  to  be 
equhl  to  the  task  of  laying  an  accurate,  predicable  founda¬ 
tion  for  a  criminal  statute  such  as  results  from  the  Wage 
Orders  issued  by  the  Administrator.  Nor  are  we  able  to 
understand  the  precise  economic  conception  underlying  the 
words  “substantial  curtailment  of  employment.” 

Assume,  for  example,  that  one  hundred  small  manufac¬ 
turing  establishments  were  obliged  to  close  down  their 
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plants  because  of  high  labor  costs  resulting  from  an  ad¬ 
ministrative  Wage  Order  established  under  Section  8(b) 
of  the  Act.  Assume  that  one  thousand  employees  thereby 
lose  employment  and  assume  further  that  these  one  thou¬ 
sand  employees  were  to  find  employment  in  a  large  manu¬ 
facturing  establishment  able  to  weather  the  administrative 
wage  order  because  of  lower  operating  costs  resulting  from 
mass  production  and  the  efficiency  of  large  business.  Would 
the  statutory  test  then  be  complied  with  simply  because  of 
the  lack  of  any  “substantial  curtailment  of  employment”? 
If  such  a  construction  were  to  be  adopted,  and  it  is  not  an 
unreasonable  construction,  Section  8(b)  would  possess  the 
vice  of  class  legislation,  emphasizing  the  needs  of  one  group 
to  the  exclusion  of  the  problems  of  another. 

It  is  no  answer  to  the  problems  posed  to  say  that  the 
Administrator  may  be  presumed  to  have  avoided  a  situa¬ 
tion  such  as  that  presented.  The  question  whether  a  dele¬ 
gation  of  legislative  power  is  violative  of  the  constitution 
is  not  dependent  upon  whether  the  officer  to  whom  the 
power  has  been  delegated  may  be  assumed  to  act  or  even 
has  acted  for  what  he  believes  to  be  the  public  good;  the 
best  of  motives  or  even  of  expertness  is  not  a  substitute 
for  constitutional  authority.  Panama  Refining  Company  v. 
Ryan,  supra. 

A  further  examination  of  the  meaning  of  “economic  and 
competitive  conditions”  will  reveal  the  vague  contours  of 
the  limitations  placed  upon  the  Administrator’s  actions  as 
guides  to  establish  Wage  Orders  under  the  Act.  What  was 
said  by  the  United  States  Supreme  Court  in  Panama  v. 
Ryan ,  supra,  may  equally  be  said  of  the  purported  stan¬ 
dard  of  action  presented  in  Section  8(b)  of  the  Fair  Labor 
Standards  Act  of  1938:  “The  effort  by  ingenious  and  dili¬ 
gent  construction  to  supply  a  criterion”  said  the  Court  in 
the  Panama  Refining  Company  case,  “still  permits  such  a 
breadth  of  authorized  action  as  essentially  to  commit  to  the 
President  the  functions  of  a  legislature  rather  than  those 
of  an  executive  or  administrative  officer  executing  a  de¬ 
clared  legislative  policy.”  There  can  he  no  broader  stan- 
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dard  than  that  resulting  from  a  grant  depending  upon  “eco¬ 
nomic  and  competitive  conditions.”  Does  this  mean  con¬ 
sideration  of  problems  of  production  to  the  exclusion  of 
problems  of  distribution  or  marketing?  Indeed  is  there 
anything  in  the  words  “economic  and  competitive  condi¬ 
tions”  to  place  upon  the  Administrator  a  duty  to  consider 
any  of  these  economic  and  competitive  factors?  What  is 
there  in  the  Act  to  prevent  the  administrator  from  consider¬ 
ing  any  or  some  of  these  factors?  The  Act  appears  to  ex¬ 
pect  the  Administrator  to  go  into  the  market  place  and 
there  to  ascertain  facts  upon  which  to  base  a  Wage  Order 
without  limiting,  explaining,  or  guiding  in  any  manner  the 
Administrator’s  discretion.  An  enhancement  of  wages  mav 
have  effect  upon  problems  of  financing,  upon  tasks  of  reach¬ 
ing  the  consumer  public  in  the  light  of  increased  prices  and 
upon  difficulties  in  obtaining  raw  materials,  the  cost  of  pro¬ 
duction  of  which  may  have  been  affected  by  minimum  wage 
legislation,  unionization,  or  administrative  Wage  Orders 
under  the  Fair  Labor  Standards  Act  of  1938.  Delegation 
which  permits  the  delegated  officer  to  wander  over  fields  so 
vast  is  “delegation  runnng  riot”. 

Nor  can  we,  consistently  with  the  complex  variety  of  cir¬ 
cumstances  which  are  covered  by  the  broad  generalization 
of  “economic  and  competitive  conditions”  say  that  we  have 
tabulated  all  the  relevant  circumstances  which  the  Admin¬ 
istrator  may,  or  at  his  discretion  need  not,  take  into  con¬ 
sideration.  Industry  committees  under  the  Act  have  been 
created  for  a  number  of  other  industries  in  addition  to  that 
of  the  Apparel  Industry  involved  in  this  proceeding.  The 
following  is  a  partial  list  of  industries  for  which  industry 
committees  have  been  named: 

Knitted  Outerwear 
Knitted  Underwear 
Textiles 
Embroideries 
Railroad  Carriers 
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The  examples  of  the  Railroad  Carrier  Industry  Committee, 
and  the  Embroideries  Industry  Committee  will  serve  to  in¬ 
dicate  the  point  we  have  in  mind.  If  problems  of  produc¬ 
tion  or  marketing  connected  with  the  Apparel  Industry  are 
adequately  to  be  considered,  would  it  not  seem  that  any 
Wage  Order  adopted  pursuant  to  the  recommendation  of 
the  Railroad  Carrier  Industry  Committee  or  the  Embroid¬ 
eries  Industry  Committee  might  have  repercussion  and  se¬ 
rious  effect  upon  the  economic  problems  of  the  Apparel 
Industry  l  Nevertheless  there  is  nothing  in  the  Act  to  place 
upon  the  Administrator  a  duty  to  consider  the  overlapping 
of  these  various  industries  and  the  reciprocal  economic  ef¬ 
fects  of  the  Wage  Orders  established  by  such  other  industry 
committees. 

Wage  Orders  are  new*  to  our  law*  and  the  obligations  which 
they  establish  are  presumably  based  upon  considerations 
equally  novel.  That  the  standards  prescribed  in  Section 
8(b)  are  inadequate  to  deal  with  the  novel  conceptions  in¬ 
troduced  by  the  notion  of  Wage  Orders  is  further  revealed 
by  the  fact  that  most  of  the  sources  upon  which  the  Assistant 
Chief  Economist  of  the  Wage  and  Hour  Division  based  his 
recommendations  were  compiled  prior  to  the  passage  of  the 
Fair  Labor  Standards  Act  of  1938.  There  is  nothing  in  the 
record  to  indicate  that  such  compilations  were  examined 
from  the  point  of  view  of  the  standards,  if  any,  set  forth  in 
Section  8(b)  of  the  Act.  No  foundation  was  laid  to  connect 
such  compilations  and  investigations  with  the  requirements 
or  standards,  if  any,  set  forth  by  Section  8  (b)  of  the  Act. 
In  fact  there  is  nothing  in  the  record  to  indicate  that  the 
conditions  which  prevailed  at  the  time  of  the  compilation 
of  these  records  continued  to  prevail  at  the  time  of  the  hear¬ 
ing  before  the  Trial  Examiner. 

We  are  thus  to  conclude  that  the  Wage  and  Hour  Division 
so  construed  Section  8(b)  of  the  Act  as  to  see  little  of 
novelty  or  even  of  substance  in  the  purported  standards 
■which  its  provisions  established.  Our  analysis  of  the  char¬ 
acter  of  the  purported  standards  set  forth  in  Section  8(b) 
of  the  Act  would  seem  to  indicate  that  such  construction 
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was, i  unfortunately  for  the  constitutionality  of  the  section, 
correct. 

The  United  States  Supreme  Court  has  had  occasion  to 
condemn  the  utilization  of  statistics  or  data  based  upon 
past  circumstances  where  such  statistics  or  data  are  utilized 
as  a  base  for  present  determination.  In  West  v.  Chesapeake 
<&  P.  Telephone  Company,  295  U.  S.  662,  the  High  Court 
held  that  evaluation  of  a  plant  of  a  telephone  company  for 
rate  purposes  by  taking  its  value  as  established  in  a  prior 
rate  proceeding  and  the  annual  net  additions  thereof,  and 
trending  them  to  present  values  by  the  use  of  price  trend 
indexes  weighted  upon  an  undisclosed  principle,  is  without 
due  process. 

2.  Section  8  (b)  of  the  Act  is  unconstitutional  because  au¬ 
thority  is  thereby  delegated  to  private  citizens  to  for¬ 
mulate  Wage  Orders  commanding  the  payment  of 
wages  in  excess  of  the  minimum  wage  provisions  other¬ 
wise  contained  in  the  act. 

The  scheme  of  procedure  set  forth  by  the  Fair  Labor 
Standards  Act  of  1938  in  connection  with  the  establishment 
of  Industry  Committees  and  the  formulation  of  Wage  Or¬ 
ders  may  be  gleaned  from  the  provisions  of  Sections  5  and  8. 

Section  5(b)  directs  the  Administrator  to  appoint  an 
industry  committee  to  include  “a  number  of  disinterested 
perscms  representing  the  public,  one  of  whom  the  adminis¬ 
trator  shall  designate  as  chairman,  a  like  number  of  persons 
representing  employees  in  the  industry,  and  a  like  number 
representing  employers  of  the  industry.  *  * 

The  manner  in  which  the  industry  committee  is  there¬ 
after;  to  proceed  is  set  forth  by  subdivisions  (c)  and  (d) 
of  Section  5. 

It  is  to  Section  8  that  we  must  now  turn  to  examine  the 
manner  in  which  Wage  Orders  are  adopted. 

By  Section  8(d)  it  is  provided  as  follows: 

“The  industry  committee  shall  file  with  the  Admin¬ 
istrator  a  report  containing  its  recommendations  with 
respect  to  the  matters  referred  to  it.  Upon  the  filing 
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of  such  report,  the  Administrator,  after  due  notice  to 
interested  persons,  and  giving  them  an  opportunity  to 
be  heard,  shall  by  order  approve  and  carry  into  effect 
the  recommendations  contained  in  such  report,  if  he 
finds  that  the  recommendations  are  made  in  accordance 
with  law,  are  supported  by  the  evidence  adduced  at 
the  hearing,  and,  taking  into  consideration  the  same 
factors  as  are  required  to  be  considered  by  the  industry 
committee,  will  carry  out  the  purposes  of  this  section ; 
otherwise  he  shall  disapprove  such  recommendations. 
If  the  Administrator  disapproves  such  recommenda¬ 
tions,  he  shall  again  refer  the  matter  to  such  committee, 
or  to  another  industry  committee  for  such  industry 
(which  he  may  appoint  for  such  purpose),  for  further 
consideration  and  recommendations.” 

From  the  provisions  of  the  foregoing  subdivision  of  Sec¬ 
tion  8  it  will  be  seen  that  the  Administrator’s  powers  in 
connection  with  the  Establishment  of  Wage  Orders  are  lim¬ 
ited  to  rejection  or  acceptance  of  the  Wage  Order  “ recom¬ 
mended”  by  the  Industry  Committee.  The  sole  functions 
of  the  Administrator  appear  to  be  that  of  umpire.  It  is 
clear  that  the  Administrator  possesses  no  power  under  the 
statute  to  modify  a  recommended  Wage  Order.  The  Ad¬ 
ministrator’s  stamp  of  approval  is  a  formalism.  Actual 
establishment  of  the  Wage  Order  under  the  Act  is  the  task 
of  the  Industry  Committee.  Indeed  the  Administrator  him¬ 
self  expressly  stated  that  “In  my  opinion  I  am  not  required 
to  pass  upon  either  the  nature  of  the  procedure  followed  by 
the  committee  or  the  adequacy  of  the  investigation  which 
it  undertook.”  (Findings  and  opinion  of  the  Administrator, 
p.  52). 

It  is  submitted  that  the  delegation  of  such  authority  to 
an  Industry  Committee  composed  of  private  individuals  is 
an  unconstitutional  divesting  of  the  legislative  function.  It 
is  to  be  noted  that  the  individuals  appointed  to  industry 
committees  pursuant  to  the  Act  do  not  by  such  appointment 
become  employees  or  officers  of  the  United  States  Govern¬ 
ment,  but  retain  their  status  of  private  citizen  notwith¬ 
standing  such  appointment. 
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It  is  well  settled  both  in  connection  with  the  Federal 
Constitution  and  under  prototype  anti-delegation  provisions 
contained  in  State  Constitutions  that  the  delegation  of  au¬ 
thority  to  private  citizens  of  legislative  functions  is  uncon¬ 
stitutional.  ( Scliechter  Poultry  Corporation  v.  U.  S.,  supra; 
State  v.  Crawford,  104  Kan.  141,  177  P.  360;  N alley 
v.  Home  Insurance  Co.,  250  Mo.  452,  157  S.  W.  769;  Owens¬ 
boro  and  N.  7?.  Company  v.  Todd,  91  Ky.  175,  15  S.  W.  56; 
Morton  v.  Holes,  17  N.  D.  154, 115  N.  W.  256 ;  Com.  v.  Beaver 
Dahi  Coal  Co.,  194  Ky.  34,  237  S.  W.  10S6, 1922. 

In  State  v.  Crawford,  supra,  a  Kansas  statute  providing 
that  “electric  wiring  shall  be  in  accordance  with  the  Na¬ 
tional  Electric  Code,”  referring  to  the  installation  rules  of 
the  National  Board  of' Fire  Underwriters  recommended  by 
the  Underwriters  National  Electric  Association,  which  were 
private  organizations,  was  held  an  unlawful  abdication  of 
legislative  functions. 

In  Nalley  v.  Home  Insurance  Co.,  supra,  the  delegation 
to  insurance  companies  doing  business  within  the  state  of 
the  power  to  agree  upon  a  uniform  insurance  policy  to  be 
used  exclusively  in  the  state,  subject  to  the  approval  of  the 
State  Insurance  Commissioner,  was  held  an  unconstitutional 
delegation  of  legislative  power  to  the  insurance  companies. 

In  Owensboro  and  N.  B.  Company  v.  Todd .  supra,  it  was 
held  that  an  Act  requiring  railroad  companies  to  construct 
or  pay  the  cost  of  fences  between  its  right  of  way  and  the 
adjoining  lands,  in  certain  cases  where  the  adjoining  land 
owners  gave  notice  that  such  fences  must  be  built  was  held 
an  unconstitutional  delegation  of  police  power  to  the  ad¬ 
joining  landowners. 

In  the  Scliechter  case  the  N.  I.  R.  A.  was  held  unconstitu¬ 
tional  partly  for  the  reason  that  there  was  delegation  to 
private  individuals  of  the  legislative  function.  There,  as  in 
the  case  of  the  Fair  Labor  Standards  Act  of  1938,  standards 
wete  purported  to  be  set  up  for  the  guidance  of  the  private 
individuals  vested  with  authority  to  establish  codes.  The 
court  examined  the  nature  of  those  standards  and  found 
them  inadequate  guides  to  insure  against  administrative 
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law  making.  It  is  submitted  that  the  guides  set  forth  in  the 
X.  I.  R.  A.  were  much  clearer  ones  than  those  contained  in 
the  Fair  Labor  Standards  Act  and  that  greater  reason 
exists  for  holding  the  delegation  to  private  individuals 
contained  in  the  Fair  Labor  Standards  Act  unconstitutional 
than  existed  in  the  case  of  the  X.  I.  R.  A.  A  single  standard 
was  set  forth  by  the  X.  I.  R.  A.  to  guide  private  individuals 
in  the  establishment  of  codes,  i  e.f  that  such  private  indi¬ 
viduals  were  to  establish  provisions  designed  to  avoid 
“unfair  competition.”  The  court  examined  the  content  of 
the  words  “unfair  competition”,  their  common  law  mean¬ 
ing,  their  meaning  under  the  Federal  Trade  Commission 
Act  and  their  apparent  meaning  as  intended  by  the  legis¬ 
lators  in  enacting  the  National  Industrial  Recovery  Law. 
The  standard  purported  to  be  established  with  the  words 
“unfair  competition”  was  held  to  be  inadequate  to  validate 
the  legislation,  because  under  that  law  the  words  “unfair 
competition”  appeared  to  have  no  definite  meaning. 

We  have  heretofore  examined  the  content  of  the  words 
“economic  and  competitive  conditions”  and  the  term  “sub¬ 
stantial  curtailment  of  employment.”  Unlike  the  words 
“unfair  competition”  they  do  not  even  possess  moorings 
against  which  their  meaning  or  adequacy  may  be  tested. 
They  have  no  ascertainable,  historical  or  common  law  mean¬ 
ing.  Their  implications  are  obscured  by  contending  eco¬ 
nomic  philosophies  each  emphasizing  some  factors  to  the 
exclusion  of  others.  With  such  tools  as  standards  the  Wage 
Orders  established  under  the  Fair  Labor  Standards  Act  of 
1938  cannot  but  be  the  reflections  of  imperfect  workman¬ 
ship.  The  craft  of  a  criminal  statute  must  be  set  in  the  mold 
of  master  craftsmanship.  The  Wage  Order  provisions  of 
the  Fair  Labor  Standards  Act  of  1938  contain  no  directions 
for  apprenticeship,  provide  for  no  adequate  tools  or  blue¬ 
prints  and  can  hence  hope  to  produce  no  structure  capable 
of  meeting  the  tests  of  constitutionality. 
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3.  The  Act  provides  for  the  appointment  of  subcommittees 
authorized  to  Determine  Wage  Orders  for  subdivisions 
of  the  industry,  without  directing,  as  in  the  case  of  the 
General  Industry  Committee,  that  employers,  em¬ 
ployees  and  the  public  have  equal  representation 
thereon,  and  without  otherwise  prescribing  any  condi¬ 
tions  applicable  to  their  personnel  or  functions. 

Section  8  (b)  of  the  act  provides  as  follows: 

“Upon  the  convening  of  an  industry  committee,  the 
Administrator  shall  refer  to  it  the  question  of  the  mini¬ 
mum  wage  rate  or  rates  to  be  fixed  for  such  industry. 
The  industry  committee  shall  investigate  conditions  in 
the  industry  and  the  committee,  or  any  authorized  sub¬ 
committee  thereof,  may  hear  such  witnesses  and  re¬ 
ceive  such  evidence  as  may  be  necessary  or  appropriate 
to  enable  the  committee  to  perform  its  duties  and 
functions  under  this  Act.  The  committee  shall  recom¬ 
mend  to  the  Administrator  the  highest  minimum  wage 
!rates  for  the  industry  which  it  determines,  having  due 
regard  to  economic  and  competitive  conditions,  will 
not  substantially  curtail  employment  in  the  industry.’’ 
(Italics  supplied) 

The  italicized  portion  of  the  quoted  subdivision  of  Sec¬ 
tion  8  is  the  only  authorization  contained  in  the  Act  for  the 
appointment  of  sub-committees,  while  the  sentence  of  which 
the  said  italicized  portion  is  a  part  indicates  that  the  func¬ 
tions  of  sub-committees  are  the  same  as  those  of  the  gen¬ 
eral  industry  committee.  In  fact,  in  the  case  at  bar,  the 
various  sub-committees  appointed  by  the  General  Industry 
Committee  determined  upon  Wage  Orders  for  the  several 
subdivisions  of  the  Apparel  Industry,  and  submitted  such 
Wage  Orders  to  the  General  Industry  Committee,  which,  in 
turn  recommended  their  adoption  by  the  Administrator. 
Thus  the  subcommittees  and  not  the  General  Industry  Com¬ 
mittee  performed  the  tasks,  such  as  the  receiving  of  evi¬ 
dence,  and  deliberations,  which  led  up  to  the  determina¬ 
tion  of  Wage  Orders,  the  General  Industry  Committee  act- 
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ing  simply  as  the  formal  conduit  for  the  transmission  of 
such  determination  in  the  form  of  a  recommendation  to  the 
Administrator.  The  non-active  character  of  the  General 
Industry  Committee  is  further  emphasized  by  the  fact  that 
it  took  no  testimony,  held  no  hearing  and  conducted  no  in¬ 
vestigations  in  connection  with  the  determination  of  Wage 
Orders  and  were,  of  necessity,  obliged  to  rely  wholly  on 
the  work  and  findings  of  the  several  sub-committees. 

In  the  light  of  the  foregoing  there  will  be  seen  to  be  a 
colorable  regard  for  the  surface  of  the  holding  of  the 
United  States  Supreme  Court  in  the  Schediter  case,  supra. 
coupled  with  a  palpable  disregard,  however,  for  the  in¬ 
trinsic  meaning  of  that  holding.  The  National  Industrial 
Recovery  Act  had  provided  for  the  proposing  of  codes  by 
trade  associations  and  groups  “truly  representative”  of 
the  industry.  The  Court  implied  doubt  as  to  the  quality 
of  the  words  “truly  representative”  and  questioned 
whether  trade  associations  or  groups  could  validly  be  vested 
with  authoritv  to  legislate  for  the  entire  industry.  Ob- 
viously  with  an  eye  to  the  Schediter  case  the  Fair  Labor 
Standards  Act  of  1938  plainly  specified  that  there  was  to 
be  equal  representation  of  employers,  employees  and  the 
public  on  the  industry  committee  authorized  to  recommend 
Wage  Orders.  To  that  extent  the  Fair  Labor  Standards 
Act  of  1938  was  careful  to  avoid  the  pitfalls  to  which  the 
United  States  Supreme  Court  had  called  attention  in  the 
Schediter  case.  The  framers  of  the  Fair  Labor  Standards 
Act  of  193S  had  also  before  them  the  problem  of  avoiding 
the  multiplication  of  the  industry  committees  such  as  char¬ 
acterized  the  administration  of  the  National  Industrial  Re¬ 
covery  Act  codes,  and  for  this  purpose  they  created  a 
scheme  which  contemplates  the  creation  of  large  industry 
committees  representing  a  number  of  industries,  and  they 
authorized  the  appointment  of  sub-eommittes  to  study  and 
determine  Wage  Orders  for  the  various  subdivisions  con¬ 
tained  in  the  industry  as  defined  in  the  order  creating  the 
large  industry  committee.  It  was  here,  w’e  submit,  that 
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they  fell  into  error.  For  they  failed  to  provide  for  the 
membership  of  such  sub-committees.  The  idea  of  equal 
representation  which  was  the  underlying  theory  of  the  per¬ 
sonnel  of  industry  committees  was  not  followed  in  connec- 
tion  with  sub-committees  but  was  rather  ignored,  and  this 
in  spite  of  the  fact  that,  as  has  been  seen,  the  sub-commit¬ 
tees  and  not  the  industry  committee  were  charged  with  the 
active  duty  under  the  law  to  study  and  determine  Wage 
Orders.  As  a  result  of  this  error  the  sub-committee  ap¬ 
pointed  to  study  and  determine,  among  other  things,  the 
Wage  Order  for  the  Infants  and  Childrens  Wear  Industry 
contained  not  an  equal  number  of  representatives  of  em¬ 
ployers,  employees  and  the  public  but  five  members  repre¬ 
senting  the  public,  six  representing  employers  and  seven 
representing  employees.  The  equality  of  representation 
which  was  thus  a  constitutional  cornerstone  of  the  Act  was 
colorably  followed  but  actually  Ignored.  We  submit,  in  the 
light  of  the  failure  of  the  Act  to  direct  the  personnel  of  sub¬ 
committees,  and  considering  the  functions  and  responsibili¬ 
ties  of  such  sub-committees,  that  there  was  a  failure  ade¬ 
quately  to  set  forth  a  standard  of  action  to  which  both  the 
Administrator  and  the  General  Industry  Committee  were 
required  to  conform,  which  impairs  the  constitutionality  of 
the  Wage  Order  provisions  of  the  said  Act. 

POINT  II. 

The  Order  of  the  Administrator  is  Void  for  Failure  Both  of 
the  Administrator  and  of  the  General  Industry  Com¬ 
mittee  Appointed  by  the  Administrator  to  Conform  to 
Whatever  Standards  Section  8  (b)  of  the  Fair  Labor 
Standards-  Act  of  1938  May  be  Argued  to  Have  Estab¬ 
lished. 

An  analysis  has  been  made  in  the  preceding  point,  of  the 
purported  standards  set  forth  in  the  Act  in  connection  with 
the  promulgation  of  Wage  Orders  as  a  result  of  which  the 
conclusion  was  drawn  that  the  vague,  indefinite  and  unas- 
certainable  limits  upon  the  Administrator’s  discretion  or 
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upon  tlie  Industry  Committee’s  discretion  in  formulating 
wage  orders  were  inadequate  standards  to  justify  the  con¬ 
stitutionality  of  the  wage  order  provisions  of  the  act.  In 
reaching  this  conclusion  our  inquiry  was  directed  to  a  con¬ 
sideration  of — 

(1)  The  meaning  of  the  words  “economic  and  competi¬ 
tive  conditions”  and  “substantial  curtailment  of  employ¬ 
ment  in  the  industry”  and 

(2)  The  requirement  that  employers,  employees  and 
the  public  have  equal  representation  on  the  main  and 
sub-committees  appointed  under  the  Act  in  the  light  of  the 
importance  of  their  functions  and  their  execution  of  duties 
imposed  under  the  Act  upon  the  general  industry  com¬ 
mittee. 

It  was  also  reasoned  that  there  was  undue  delegation  to 
private  individuals  of  the  legislative  function. 

We  are  going  to  assume  in  connection  with  the  instant 
point  of  our  argument  that  the  Act  does  prescribe  stand¬ 
ards;  that  the  words  “economic  and  competitive  conditions” 
and  “substantial  curtailment  of  employment”  have  ascer¬ 
tainable  meaning;  that  the  Act  does  require  that  main  and 
sub-committees  appointed  to  consider  and  recommend  Wage 
Orders  applicable  to  sub-divisions  of  the  industry  be  equally 
representative  of  employers,  employees  and  the  public.  In 
addition  to  these  standards  there  are  others  contained  in 
the  Act  either  of  procedural  or  substantive  nature  such  as : 
that  the  general  industry  committee  appointed  under  the 
Act  be  representative  of  the  industries  as  to  which  authority 
is  vested  in  the  said  committee  to  formulate  wage  minima ; 
that  the  committees  and  Administrator  hold  hearings  under 
the  Act,  and  that,  in  connection  with  the  hearings  held  or 
required  to  be  held,  a  fair  opportunity,  upon  adequate  no¬ 
tice,  should  be  accorded  to  those  demanding  to  be  heard  and 
a  decision  reached  in  connection  with  the  purpose  of  such 
hearings  by  unbiased  judges. 

From  beginning  to  end  the  substantive  and  procedural 
safeguards  set  forth  in  the  Act  were  disregarded  and  the 
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petitioners’  rights  under  the  Act  ignored.  The  factual 
pattern  of  such  disregard  and  deprivation  of  the  petitioners’ 
rights  have  heretofore  been  sketched  in  connection  with  the 
“statement  of  the  proceedings  which  led  to  the  establish¬ 
ment  of  the  assailed  Wage  Order.”  An  analysis  of  the 
consequences  in  law  of  those  facts,  in  the  light  of  the  peti¬ 
tioners’  legal  and  constitutional  rights,  is  the  task  of  the 
instant  point. 

1.  The  Administrator’s  failure  to  accord  to  a  representative 
of  the  Infants’  and  Children’s  Wear  Industry  member¬ 
ship  on  the  General  Industry  Committee  Violated  Sec- 
tibn  5  (b)  of  the  Act  and  was  also  contrary  to  the  Reso¬ 
lution  adopted  at  the  conference  held  by  the  Adminis¬ 
trator  to  determine  the  character  and  problems  of  the 
Apparel  Industry. 

(a)  Violation  of  Section  5(b)  of  the  Act . 

The  provisions  of  Section  5(b)  of  the  Act  are  as  follows: 

“An  industry  committee  shall  be  appointed  by  the 
Administrator  without  regard  to  any  other  provisions 
of  law  regarding  the  appointment  and  compensation  of 
employees  of  the  United  States.  It  shall  include  a 
number  of  disinterested  persons  representing  the  pub¬ 
lic,  one  of  whom  the  Administrator  shall  designate  as 
chairman,  a  like  number  of  persons  representing  em¬ 
ployees  in  the  industry,  and  a  like  number  representing 
employers  in  the  industry.  In  the  appointment  of  the 
persons  representing  each  group,  the  Administrator 
shall  give  due  regard  to  the  geographical  regions  in 
which  the  industry  is  carried  on.” 

The  word  “Industry”  as  used  in  Section  5(b)  is  defined 
in  Section  3(h)  as  follows: 

1  “  ‘Industry’  means  a  trade,  business,  industry,  or 
branch  thereof,  or  group  of  industries,  in  which  indi¬ 
viduals  are  gainfully  employed.” 

As  has  heretofore  been  seen,  the  general  scheme  of  Sec¬ 
tions  5(b)  and  3(h)  of  the  Act  contemplates  the  avoidance 
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of  the  multiplicity  of  codes  under  the  National  Industrial 
Recovery  Act,  while  at  the  same  time  insuring  to  the  various 
industries  included  in  a  large  industry  committee,  and  rep¬ 
resentation  consequent  understanding  of  the  problems  of 
each  of  such  merged  industries. 

The  personnel  of  Industry  Committee  No.  2  has  also 
heretofore  been  analyzed  and  it  has  been  shown  that  other 
industries  merged  in  the  Apparel  Industry  Committee  as 
defined,  received  representation  upon  that  committee  un¬ 
duly  proportioned  to  the  importance  of  the  given  industry 
and  a  number  of  employers  were  selected  from  a  single 
industry,  and  this  in  spite  of  the  fact  that  not  a  single  em¬ 
ployer  was  selected  from  the  Infants’  and  Children’s  Wear 
Industry,  again  in  disproportion  to  the  importance  of  the 
respective  industries  and  in  disregard  of  the  problems  pe¬ 
culiar  to  the  Infant’s  and  Children’s  Wear  Industry.  Fi¬ 
nally,  it  has  been  shown  that  the  Administrator  had  a  fur¬ 
ther  opportunity  to  appoint  upon  the  General  Industry 
Committee  a  representative  of  the  Infants’  and  Children’s 
Wear  Industry  when,  as  heretofore  stated,  Herman  Rosen- 
blum,  of  Louisville,  Kentucky,  an  employer-representative 
of  the  committee,  resigned.  Nevertheless,  the  Administra¬ 
tor  appointed  in  his  stead  one  D.  J.  Gray,  whose  business 
was  the  manufacturing  of  dress  shirts,  handkerchiefs,  hand 

and  machine  embroidery  and  men’s  work  clothes.  In  thus 
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denying  representation  to  a  single  employer  representative 
of  the  Infants’  and  Childen’s  Wear  Industry,  the  Adminis¬ 
trator  failed  to  conform  to  Section  5(b)  and  3(h)  of  the 
Act  and  thereby  deprived  the  petitioners  of  their  legal 
rights  by  approving  a  recommended  Wage  Order  applicable 
to  them  although  they  had  no  voice  in  connection  with  the 
recommendation  of  that  Wage  Order. 

The  right  to  actual  and  not  merely  theoretical  representa¬ 
tion  is  a  rudiment  of  the  guaranty  of  due  process. 
When  Section  5(b)  speaks  of  equality  of  representation  it 
speaks  of  equality  not  in  vacuo  but  related  to  the  industries 
involved  in  the  committee  represented.  We  cannot  con- 
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ceive  of  any  other  interpretation  of  Section  5(b)  as  supple¬ 
mented  by  Section  3(h),  especially  having  regard  for  the 
legislative  background  of  the  Act. 

The  petitioners  have  earnestly  demanded,  from  the  very 
inception  of  the  proceedings  which  led  up  to  the  establish¬ 
ment  of  the  Wage  Order,  that  they  have  a  voice  on  the  Gen¬ 
eral  Industry  Committee  appointed,  among  other  things,  to 
adopt  an  order  directed  against  them  to  pay  wages  to  their 
employees  in  excess  of  those  otherwise  required  to  be  paid 
under  the  Act.  The  earnestness  of  that  demand  was  forti¬ 
fied  by  petitions  made  at  every  step  of  the  proceedings.  The 
denial  of  those  petitions  were  culminated  in  the  adoption  of 
a  wage  order  which,  as  has  been  seen,  took  no  account  of  the 
problems  of  the  Infants  and  Childrens  Wear  Industry.  We 
submit  that  failure  to  accord  to  an  employer-representative 
of  thie  Infants  and  Childrens  Wear  Industry  membership 
on  the  Industrv  Committee  is  fatal  to  the  validity  of  the 
adopted  Wage  Order. 

(b)  Disregard  of  the  Resolution  adopted  at  the  confer¬ 
ence. 

As  has  been  seen,  the  Administrator  called  a  conference 
on  October  20th,  1938,  at  Washington,  D.  C-,  for  the  purpose 
of  determining  the  procedure  to  be  followed  in  connection 
with  the  establishment  of  a  Wage  Order  for  the  needle 
trades  industry.  The  following  Resolution  was,  as  hereto¬ 
fore  stated,  the  result  of  that  conference: 

“That  the  administrator  appoint  a  General  Industry 
Committee  and  that  the  administrator  appoint  sufficient 
and  adequate  subcommittees;  that  such  subcommittees 
shall  have  representation  on  the  General  Industry  Com¬ 
mittee”  (pp.  432,  433). 

As  heretofore  noted,  this  Resolution  w^as  suggested  by 
Mr.  Max  H.  Zuckerman,  the  representative  of  the  United 
Infants’  and  Children’s  Wear  Association.  The  Resolution, 
wati  admirably  conceived  and  its  provisions  reflected  ap¬ 
preciation  for  the  legislative  background  of  the  Act  and  the 
requirements  of  the  situation,  In  speaking  of  sub-commit- 
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tees,  the  resolution  can  mean  but  one  thing,  viz.,  committees 
appointed  in  connection  with  the  several  industries  included 
in  Industry  Committee  No.  2.  Hence,  the  provision:  “that 
such  sub-committee  shall  have  general  representation  on  the 
general  industry  committee”  can  only  mean  that  the  in¬ 
dustries  comprised  in  Industry  Committee  No.  2  were  to 
have  representation  on  the  General  Industry  Committee. 
Acquiescence  by  the  Administrator  in  the  Resolution  must 
be  assumed  since  there  is  nothing  in  the  record  to  indicate 
the  contrary.  The  Committee  thereupon  appointed  was 
a  fairly  large  one,  composed  of  forty-eight  members.  That 
there  was  an  attempt  to  carry  out  the  Resolution  is  evi¬ 
denced  not  only  by  the  number  of  industries  represented  on 
the  committee  but  also  by  the  Administrator’s  inclusion  of 
an  employer-representative  of  petitioners’  industry  in  the 
first  draft  of  the  Industry  Committee’s  personnel  (p.  383). 
Then,  without  notice  or  justification,  the  petitioners  were 
excluded  from  the  Committee.  We  are  at  a  loss  to  under¬ 
stand  why  the  Administrator  took  the  position,  in  which  he 
was  so  adamant,  that  there  was  nothing  in  the  Act  or  in 
any  other  document  to  require  representation  of  the  In¬ 
fants’  and  Children’s  Wear  Industry  on  the  General  In¬ 
dustry  Committee.  Even  were  there  nothing  in  the  Act  to 
require  such  inclusion,  it  is  submitted  that  the  foregoing 
Resolution  officially  adopted  at  the  conference  held  by  the 
Administrator  in  Washington,  D.  C.,  pursuant  to  which  the 
machinery  which  projected  the  Apparel  Wage  Order  was 
set  in  motion,  became  a  rule  to  which  the  Administrator  teas 
obliged  to  conform.  It  has  often  been  held  that  failure  by 
an  administrative  officer  to  comply  with  rules  and  regula¬ 
tions  is  fatal  to  the  validity  of  the  consequent  administra¬ 
tive  determination.  Bilokvmsky  v.  Tod,  263  U.  S.  149; 
United  States  v.  Dunton,  288  Fed.  959  (S.  D.  N.  Y.  1923) ; 
Eric  Railroad  Company  v.  Paterson,  79  N.  J.  L.  512. 

In  the  Bilokumsky  case  the  United  States  Supreme  Court 
said  that  “One  under  investigation  with  a  view  to  deporta¬ 
tion  is  legally  entitled  to  insist  upon  the  observance  of  rules 
promulgated  by  the  Secretary  pursuant  to  law.” 
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2.  The  General  Industry  Committee’s  failure  to  accord  to  a 

representative  of  the  Infants’  and  Children’s  Wear  In¬ 
dustry,  membership  on  the  sub-committee  appointed 
to  deal,  among  other  things,  with  the  Infants’  and 
Children’s  Wear  Industry,  violated  Section  5  (b)  of  the 
Act  and  was  also  violative  of  the  Resolution  adopted  at 
the  conference  held  by  the  administrator  in  Washing¬ 
ton,  D.  C. 

The  personnel  of  the  sub-committee  appointed  to  deal, 
among  other  things,  with  a  Wage  Order  applicable  to  the 
petitioners’  industry,  was  drawn,  as  has  been  seen,  from  the 
General  Industry  Committee.  Thus  the  vice  of  lack  of 
representation  inherent  in  the  personnel  of  the  General  In¬ 
dustry  Committee  likewise  exists  in  connection  with  the  per¬ 
sonnel  of  the  sub-committee  appointed  to  deal,  among  other 
things,  with  a  minimum  wage  applicable  to  the  Infants’  and 
Children’s  Wear  Industry.  We  make  the  point  of  non¬ 
representation  in  connection  with  the  sub-committee  simply 
to  fortify  the  non-representation  of  the  petitioners  on  the 
committees,  which  characterized  the  proceedings  leading  up 
to  the  establishment  of  the  Wage  Order.  If  the  petitioners 
had  been  represented  on  the  sub-committee  it  could  be 
argued  that  their  lack  of  representation  on  the  General  In¬ 
dustry  Committee  was  thereby  obviated  in  the  light  of  the 
formal  functions  of  the  General  Industry  Committee  as  com¬ 
pared  with  the  active  functions  of  the  sub-committees.  But 
we  have  no  such  case  here. 

3.  The  failure  of  the  General  Industry  Committee  to  ap¬ 

point  a  sub-committee  equally  representative  of  em- 
loyers,  employees  and  the  public,  although  the  sub¬ 
committee  was  authorized,  among  other  things,  to  deal 
with  the  Infants’  and  Children’s  Wear  Industry  Wage 
Order,  constituted  a  violation  of  the  Act. 

We  have  contended  in  connection  with  Point  1  of  our 
argument  that  there  is  no  clear  mandate  contained  in  the 
Act,  requiring  sub-committees  appointed  by  the  General  In- 
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dustry  Committee  to  be  equally  representative  of  employer, 
employees  and  the  public.  Having  in  mind,  however,  the 
active  character  and  functions  of  the  sub-committees  in  con¬ 
nection  with  the  establishment  of  Wage  Orders  for  the  vari¬ 
ous  sub-divisions  of  the  Apparel  Industry  it  might  be  con¬ 
tended  that  the  provisions  of  Section  5(b)  of  the  Act  im¬ 
ply  the  requirement  that  not  only  the  Industry  Committee 
but  all  sub-committees  be  equally  representative  of  em¬ 
ployer,  employee  and  public  groups.  In  the  absence  of  such 
implication,  as  has  been  seen,  we  have  contended  that  the 
Act  would  be  unconstitutional  because  failing  to  clarify  the 
representation  necessary  for  committees  authorized  to  make 
law  for  the  given  industry. 

Having  implied  such  a  provision  for  the  purpose  of  as¬ 
suming  the  validity  of  the  Act,  we  find  that  the  Wage  Order 
adopted  as  a  consequence  of  the  proceedings  in  the  instant 
case,  is  nevertheless  invalid  because  the  Industry  Commit¬ 
tee  failed  to  conform  to  the  standard  thus  implied.  The 
General  Industry  Committee,  to  be  sure,  was  numerically 
representative,  equally,  of  employer,  employee  and  public 
groups.  Nevertheless,  the  General  Industry  Committee,  in 
appointing  the  sub-committee  authorized  to  deal,  among 
other  things,  with  a  Wage  Order  for  the  Infants’  and 
Children’s  Wear  Industry  appointed  five  public  members, 
six  employer  members  and  seven  employee  members.  The 
logic  of  this  proportion  evidences  a  belief  on  the  part  of 
the  Industry  Committee  that  there  was  no  requirement  con¬ 
tained  in  the  Act  governing  the  personnel  of  sub-commit¬ 
tees.  For  aught  that  the  Act  required,  a  single  employer 
member  could,  if  we  are  to  follow  the  logic  of  the  Industry 
Committee’s  action,  be  pitted  against  ten  employee  repre¬ 
sentatives  and  say,  a  single  representative  of  the  public.  In¬ 
deed  there  is  nothing,  following  the  Industry  Committee’s 
interpretation  of  the  Act,  to  require  either  of  these  three 
groups  to  have  representation  of  any  kind  except  at  the  will 
and  pleasure  of  the  General  Industry  Committee.  The  care¬ 
ful  guarantee  contained  in  Section  5(b)  as  applicable  to  the 
General  Industry  Committee,  is  thus  disregarded  in  con- 
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nection  with  the  personnel  of  sub-committees.  Now  we 
realize  that  there  is  nothing  contained  in  the  Act  to  answer 
the  question  whether  sub-committees  or  general  industry 
committees  are  burdened  with  the  task  of  active  considera¬ 
tion  of  the  basis  of  Wage  Orders.  Upon  this  point  the  Act 
leaves  us  in  the  dark.  Regardless,  however,  of  the  answer 
to  that  question  and  assuming  that  either  the  General  In¬ 
dustry  Committee  or  the  sub-committee  or  both  are  priv¬ 
ileged  to  engage  in  the  active  task  of  Wage  Order  estab¬ 
lishment,  the  fact  still  remains  that  in  the  instant  case  the 
sub-committees  and  not  the  general  Industry  Committee 
held  hearings,  received  evidence  and  otherwise  considered 
the  bases  for  the  establishment  of  Wage  Orders.  And  in 
spite  of  the  fact  that  the  sub-committees  in  the  instant  case 
as  a  consequence  performed  the  functions  contemplated  by 
Wage  Order  provisions  of  the  Act  they  were  not  equally 
representative  of  employer,  employee  and  public  groups, 
in  violation  of  Section  5  (b)  of  the  Act. 

4.  The  General  Industry  Committee  violated  the  Act  in 
failing  to  appoint  an  impartial  sub-committee  to  con¬ 
sider  the  request  of  the  Infants’  and  Children’s  Wear 
Industry  for  exclusion  from  the  Apparel  Industry  in 
the  light  of  non-representation  of  that  industry  on  the 
General  Industry  Committee. 

An  examination  has  heretofore  been  made  of  the  person¬ 
nel  of  the  special  sub-committee  appointed  to  consider  the 
request  of  the  Infants’  and  Children’s  Wear  Industry  for 
exclusion  from  the  apparel  Industry  Committee  upon  the 
ground  that  the  said  Industry  Committee  failed  to  repre¬ 
sent  the  Infants’  and  Children’s  Wear  Industry.  Of  the 
three  members  appointed,  one  was  the  biased  Mr.  Samuel 
Hoffman,  as  heretofore  indicated.  He  had,  by  strong  lan¬ 
guage  indicated  a  decision  adverse  to  the  movant  upon  a 
question  which  he  was  thereafter  appointed  to  decide. 
Nevertheless,  and  although  he  had  already  pre-written  his 
decision,  he  was  appointed  on  a  three-man  committee  to 
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consider  the  application  which  the  petitioners  made  for  ex¬ 
clusion. 

Section  8  (b)  provides  as  follows: 

“Upon  the  convening  of  an  industry  committee,  the 
Administrator  shall  refer  to  it  the  question  of  the  mini¬ 
mum  wage  rate  or  rates  to  be  fixed  for  such  industry. 
The  industry  committee  shall  investigate  conditions  in 
the  industry  and  the  committee,  or  any  authorized  sub¬ 
committee  thereof,  may  hear  such  witnesses  and  re¬ 
ceive  such  evidence  as  may  be  necessary  or  appropriate 
to  enable  the  committee  to  perform  its  duties  and  func¬ 
tions  under  this  Act.  The  committee  shall  recommend 
to  the  Administrator  the  highest  minimum  wage  rates 
for  the  industry  which  it  determines,  having  due  re¬ 
gard  to  ecnomic  and  competitive  conditions,  will  not 
substantially  curtail  employment  in  the  industry.” 

A  necessary  standard,  we  submit,  which  is  set  forth  in 
Section  8  (b)  is  that  the  committee  or  any  authorized  sub¬ 
committee  thereof,  in  performing  its  duties  and  functions 
under  the  Act,  should  conform  to  those  fundamental  rules 
governing  procedure  which  are  cardinal  guarantees  against 
arbitrariness  and  caprice.  One  of  these  rules  is  that  which 
proscribes  the  appointment  of  biased  judges  or  biased  com¬ 
mittees. 

As  stated  by  the  Supreme  Court  of  the  United  States  in 
McGuire  v.  Blount ,  199  U.  S.  142, 

“The  courts  cannot  too  carefully  guard  against  any 
attempt  of  an  interested  judge  to  force  himself  upon 
litigating  parties,  and  should  scrupulously  maintain 
the  right  of  every  litigant  to  an  impartial  and  disin¬ 
terested  tribunal  for  the  determination  of  his  rights.” 

In  Turney  v.  Ohio,  273  U.  S.  510,  the  Court,  per  Taft,  C.  J. 
made  clear  that  the  right  to  an  impartial  hearing  is  as  ap¬ 
plicable  to  courts  of  law  as  to  quasi-judicial  or  administra¬ 
tive  tribunals. 

An  interesting  decision  is  the  case  of  Matter  of  Segal 
and  Smith,  decided  by  the  Federal  Communications  Com¬ 
mission,  5  F.  C.  C.  3,  1937.  In  that  case  the  commission  it- 
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self  granted  a  motion  to  disqualify  one  of  the  members 
thereof  from  considering  the  proceedings  in  the  given  case. 
The  commission  said: 

i  “The  right  to  a  fair  trial  by  an  impartial  tribunal  is 
the  fundamental  right  of  every  person  under  our  Amer¬ 
ican  system  of  jurisprudence.  Anything  else  would  fall 
short  of  the  due  process  of  law  guaranteed  by  the  fifth 
and  fourteenth  amendment  to  the  Constitution  of  the 
United  States.” 

Failure  by  the  special  subcommittee  thus  appointed  to 
consider  the  Infants’  and  Children’s  Wear  Industry’s  re¬ 
quest  for  exclusion  from  the  Apparel  Industry  Committee, 
to  accord  to  the  Petitioners  an  adequate  opportunity,  if  at 
all,  to  be  heard  in  connection  with  its  application  for  exclu¬ 
sion  (1)  violated  the  Act,  and  (2)  further  illustrated  the 
biased  character  of  the  committee  and  its  pre-judgment  of 
the  question  which  it  was  appointed  to  decide. 

Again  we  read  into  Section  8  (b)  an  implied  direction 
that  hearings  held  under  the  Act  for  the  purpose  of  carry¬ 
ing  out  the  functions  and  duties  of  committees  and  sub¬ 
committees  appointed  under  the  Act  should  follow  the 
dictates  of  due  process,  one  of  the  most  fundamental  of 
which  is  the  right  to  a  fair  hearing  upon  adequate  notice. 

The  manner  in  which  Mr.  Max  H.  Zuckerman,  the  repre¬ 
sentative  of  the  Petitioners,  was  apprised  of  the  hearing, 
the  rapidity  with  which  the  hearing  was  held  and  the 
failure  of  the  committee  to  accord  to  Mr.  Zuckerman  an 
opportunity  to  present  witnesses  and  introduce  evidence 
bear  the  imprint  of  proceedings  colorably  undertaken  with¬ 
out  basic  good  faith  and  in  sham.  Form,  not  substance,  is 
the  imprint  which  that  hearing  must  leave  upon  one  who 
examines  its  character.  Moreover,  the  nature  of  the  notice 
and  the  manner  of  the  holding  of  the  hearing  is  impressive 
of  the  pre-judgment  with  which  the  committee  approached 
the  problem  which  it  was  appointed  to  solve. 
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5.  The  Administrator’s  failure  personally  to  hold  the 
hearings  required  to  be  held  by  Section  8  (d)  of  the 
Act,  and  the  delegation  by  him  to  a  Trial  Examiner  of 
authority  to  hold  such  hearing,  was  violative  of  the  Act. 

Section  8  (d)  of  the  Act  directs  the  Administrator  to  hold 
a  hearing  after  due  notice  to  interested  persons,  to  consider 
the  recommendations  of  industry  committees. 

In  purported  compliance  with  the  direction  contained  in 
Section  8  (d)  of  the  Act  and  between  the  dates  of  Novem¬ 
ber  13,  1939  and  January  10,  1940,  hearings  were  held  at 
'Washington,  D.  C.  in  connection  with  the  recommended 
Wage  Orders  for  the  various  subdivisions  of  the  industries 
included  within  the  Apparel  Industry  Committee. 

On  November  27th  and  28th,  1939,  the  hearings  concerned 
themselves  with  the  recommended  Wage  Order  for  the 
Infants’  and  Children’s  Wear  Industry.  There  presided  at 
such  hearings,  however,  not  the  Administrator  himself,  but 
one,  Thomas  Holland,  Esq.  designated  a  “Trial  Examiner” 
(pp.  114,  291).  We  have  searched  the  Fair  Labor  Stand¬ 
ards  Act  of  1938  in  vain  to  discover  any  authority  for  the 
appointment  of  a  “Trial  Examiner”  to  conduct  the  hear¬ 
ing  required  to  be  held  by  Section  S  (d)  of  the  Act,  and  we 
submit  that  there  was  no  authority  contained  in  the  said 
Act  for  the  holding  of  hearings  so  conducted,  and  that  any 
wage  orders  predicated  upon  procedure  which  included 
hearings  so  conducted  are  void. 

The  only  possible  claim  of  source  of  authority  for  the 
appointment  of  a  trial  examiner  to  preside  at  and  to  direct 
the  course  of  a  hearing  required  to  be  held  under  Section 
8  (d)  of  the  Act,  is  found  in  Section  4  (b)  thereof  which 
provides  as  follows: 

“The  Administrator  may,  subject  to  the  civil-service 
laws,  appoint  such  employees  as  he  deems  necessary 
to  carry  out  his  functions  ami  duties  under  this  Act 
and  shall  fix  their  compensation  in  accordance  with  the 
Classification  Act  of  1923,  as  amended.  The  Admin¬ 
istrator  may  establish  and  utilize  such  regional,  local, 
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or  other  agencies,  and  utilize  such  voluntary  and  un¬ 
compensated  services,  as  may  from  time  to  time  be 
needed.  Attorneys  appointed  under  this  section  may 
appear  for  and  represent  the  Administrator  in  any 
litigation,  but  all  such  litigation  shall  be  subject  to  the 
direction  and  control  of  the  Attorney  General.  In  the 
appointment,  selection,  classification,  and  promotion  of 
officers  and  employees  of  the  Administrator,  no  poli¬ 
tical  test  or  qualification  shall  be  permitted  or  given 
1  consideration,  but  all  such  appointments  and  promo¬ 
tions  shall  be  given  and  made  on  the  basis  of  merit 
and  efficiency.”  (Italics  supplied.) 

The  italicized  words  are  those  with  which  we  are  con- 
ceriied.  Two  questions  are  raised  by  these  words — 

1.  Do  they  authorize  the  Administrator  to  appoint  admin¬ 
istrative  employees  only  or  do  they  go  further  and  author¬ 
ize  the  delegation  bv  the  Administrator  of  his  dutv  to  hold 
hearings  under  the  Act  to  another  and  more  particularly  a 
trial  examiner? 

2.  Assuming  solely  for  the  purpose  of1  argument  that  the 
italicized  words  authorize  the  appointment  of  non-minis- 
terial  employees,  may  he,  without  further  express  authori¬ 
zation,  delegate  to  a  “trial  examiner”,  the  quasi-judicial 
task  of  holding  a  hearing  required  by  Section  8  (D)  of  the 
Act? 

Our  answer  to  the  first  question  is  that  the  italicized 
words  authorize  the  appointment  only  of  ministerial  officers 
and  do  not  contain  any  authorization  for  the  delegation  by 
the  Administrator  to  another  of  the  Administrator’s  quasi¬ 
judicial  duty  to  hold  hearings  directed  to  be  held  by  Section 
8  (d)  of  the  act.  To  the  second  question  our  answer  is  that 
a  long  established  and  well  ordered  legislative  policy,  as 
evidenced  by  a  number  of  statutes,  similar  to  those  of  the 
Fair  Labor  Standards  Act  of  1938,  show’s  that  authority  to 
delegate  the  duty  to  hold  a  hearing  must  be  expressly  set 
forth  and  may  not  be  implied.  We  now7  proceed  to  set 
forth  the  reasoning  by  w’hich  we  conclude  the  foregoing  an¬ 
swers  to  the  posed  questions. 
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(a)  Section  4  (b)  of  the  Act  authorizes  the  appointment  only 
of  ministerial  employees.  The  words  authorizing  the 
appointment  of  such  employees  evidence  an  intention  to 
provide  only  for  the  administration  of  the  act  and  the 
carrying  out  of  the  Administrator’s  ministerial  func¬ 
tions. 

Execution  of  a  declared  policy  resulting  from  the  Adm’n- 
istrator’s  quasi-judicial  determination  personally  made  is 
the  import  to  be  gained  from  the  authorizing  words  of  Sec¬ 
tion  4(b).  It  is  well  settled  that  the  delegation  to  admin¬ 
istrative  or  executive  employees  of  duties  or  powers  to 
carry  out  the  duties  of  the  delegating  officer  does  not,  by 
implication  carry  with  it  authority  in  the  delegated  em¬ 
ployee  to  perform  the  delegating  officer’s  judicial  respon¬ 
sibilities.  Runkle  v.  U.  S.,  122  U.  S.  543. 

The  question  in  the  Runkle  case  concerned  the  validity 
of  the  sentence  imposed  by  a  general  court  martial  upon  a 
commissioned  officer  in  time  of  peace.  The  court  martial 
recommended  that  the  officer  be  cashiered.  The  President 
approved  the  proceedings  upon  the  advice  of  the  Secretary 
of  War.  The  Supreme  Court  of  the  United  States  held 
such  proceedings  void  and  directed  the  reinstatement  of 
the  officer. 

By  Section  216  of  the  Revised  Statutes  (5  USCA,  Sec¬ 
tion  190)  it  was  then  and  still  is  provided  that: 

“The  Secretary  of  War  shall  perform  such  duties  as 
shall  from  time  to  time  be  enjoined  on  or  entrusted  to 
him  by  the  President  relative  to  military  commissions, 
the  military  forces,  war-like  stores  of  the  United  States 
or  to  other  matters  respecting  military  forces;  and  he 
shall  conduct  the  business  of  the  department  in  such 
manner  as  the  President  shall  direct.” 

In  spite  of  such  statutory  authority  in  the  Secretary  of 
War  it  was  held  that  the  President’s  personally  made 
judicial  determination  of  the  propriety  of  the  court  mar¬ 
tial’s  recommendation  was  a  condition  to  the  approval  by 
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the  President  of  that  recommendation  and  that  the  delega¬ 
tion  to  the  Secretary  of  War  of  such  duty  of  judicial  de¬ 
termination  was  improper. 

The  Court  said : 

“There  can  be  no  doubt  that  the  President,  in  the 
exercise  of  his  executive  power  under  the  Constitution, 
may  act  through  the  head  of  the  appropriate  executive 
department.  The  heads  of  departments  are  his  author¬ 
ized  assistants  in  the  performance  of  his  executive 
duties,  and  their  official  acts,  promulgated  in  the  reg¬ 
ular  course  of  business,  are  presumptively  his  acts. 
That  has  been  many  times  decided  by  this  court.  .  .  . 

“Here,  however,  the  action  required  of  the  Presi¬ 
dent  is  judicial  in  its  character,  not  administrative. 
As  Commander  in  Chief  of  the  Army  he  has  been  made 
by  law  the  person  whose  duty  it  is  to  review  the  pro¬ 
ceedings  of  courts  martial  in  cases  of  this  kind.  This 
implies  that  he  is  himself  to  consider  the  proceedings 
laid  before  him  and  decide  personally  whether  they 
ought  to  be  carried  into  effect.  Such  a  power  he  cannot 
delegate.  His  personal  judgment  is  required,  as  much 
so  as  it  would  have  been  in  passing  on  the  case,  if  he 
had  been  one  of  the  members  of  the  court  martial  it¬ 
self.” 

The  Administrator  in  his  “Findings  and  Opinion”  stated 
as  follows:  “I  have  reviewed,  considered  and  appraised 
the  entire  record  of  this  proceeding,  heard  oral  argument, 
read  the  briefs  submitted  and  consulted  with  subordinates 
who  have  reviewed  and  analyzed  the  record,  the  oral  argu¬ 
ment  and  the  briefs”  (pp.  40  to  41).  Asa  consequence  the 
claim  may  be  made  by  the  Administrator  that  his  study  of 
the  record  may  be  considered  an  adequate  substitute  for 
his  legal  duty  to  hold  the  hearing  required  by  Section  8  (d) 
of  the  Act.  We  respectfully  submit  that  there  is  no  validity 
to  any  such  possible  claim.  The  duty  to  hold  a  hearing  is 
in  its  essence  a  judicial  duty  including  the  obligations  to 
see  and  hear  witnesses,  to  pass  upon  questions  of  credibil¬ 
ity  and  in  general  to  conduct  the  hearing  in  the  light  of  its 
developments.  Indeed  the  duty  which  Section  8  (d)  of  the 
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Act  imposes  upon  the  Administrator  to  hold  a  hearing  may 
be  likened  to  the  obligations  of  a  trial  justice.  The  fact  that 
the  Administrator  read  the  record  or  otherwise  considered 
the  documents  introduced  at  the  hearing  held  by  an  un¬ 
authorized  person  is  simply  a  statement  by  the  Adminis¬ 
trator  that  he  acted  as  an  appellate  judge.  Since  the  Act 
required  the  Administrator  himself  to  hold  the  hearing, 
thereby  conferring  upon  the  Administrator  the  duties  of  a 
trial  justice,  the  Administrator  does  not,  we  submit,  satisfy 
the  requirement  of  the  Act  by  asserting  that  he  acted  as 
an  appellate  judge. 

(b)  The  appointment  of  a  trial  examiner  to  preside  at  the 
hearing  required  to  be  held  under  section  8  (d)  of  the 
act  was1  void  because  of  the  lack  of  any  express  au¬ 
thorization  therefor  contained  in  the  act. 

If  our  task  of  construction  in  connection  with  the  mean¬ 
ing  of  Section  4  (b)  of  the  Act  had  been  undertaken  a  hun¬ 
dred  or  so  years  ago,  we  would  have  stopped  at  the  conclu¬ 
sion  of  our  answer  to  the  first  question.  We  continue  to 
answer  the  second  question  in  the  manner  we  have  because 
Congress  has,  during  the  years,  developed  in  statutes  which 
are  prototypes  of  the  Pair  Labor  Standards  Act  of  1938, 
a  definite  and  consistent  legislative  policy  which  holds  that 
authority  in  an  administrative  officer,  board  or  commission 
to  delegate  the  holding  of  a  hearing  required  to  be  held 
under  the  particular  act  to  a  trial  examiner  or  other  sub¬ 
ordinate  hearing  officer  must  be  expressly  and  by  separate 
provision  set  forth  in  the  act. 

That  Congress  has  never  considered  a  general  statutory 
provision  permitting  an  administrative  body  to  appoint 
employees  or  subordinates  to  carry  out  the  functions  or 
powers  of  that  body  adequate  to  authorize  the  delegation 
of  the  duty  to  hold  a  hearing  is  evidenced  by  the  fact  that 
it  has  consistently  provided,  in  addition  to  the  foregoing 
permission,  express  authorization  for  such  delegation.  The 
absence  of  any  such  authorizing  provision  in  the  Fair  Labor 
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Standards  Act  of  193S  is  evidence  of  a  Congressional  inten¬ 
tion  to  fasten  upon  the  Administrator  and  upon  him  alone, 
the  duty  to  hold  the  hearing  required  by  Section  8  (d)  of 
the  Act. 

The  tabulation  of  the  following  Acts  will  illustrate  the 
uniformity  with  which  Congress  has  adhered  to  this  estab¬ 
lished  policy: 

1.  By  Section  10  (b)  of  the  National  Labor  Relations  Act 
authority  is  expresselv  provided  for  the  holding  of  a  hear¬ 
ing  4 4 before  the  board  or  a  member  thereof  or  before  a 
designated  agent  or  agency.”  (49  Stat.  453;  29  TJSCA  Sec¬ 
tion  160  [b].)  General  authority  to  appoint  assistants  to 
aid  in  carrying  out  the  duties  vested  in  the  Administrative 
body  created  under  the  Act  is  separately  contained  in  Sec¬ 
tion  4. 

2.  In  the  Perishable  Agricultural  Commodities  Act  provi¬ 

sion  is  expressly  made  “for  a  hearing  .  .  .  before  a  duly 
authorized  examiner  of  the  Secretary  ...”  (50  Stat. 

728;  7  TJSCA  499  f  subdivision  [c] .)  General  authority 
to  appoint  assistants  to  aid  in  carrying  out  the  duties 
vested  in  the  Administrative  body  created  under  the  Act 
is  separately  contained  in  Section  15. 

3.  In  Section  14  of  the  Tobacco  Inspection  Act  (49  Stat. 
734;  7  USCA  Section  511  m)  it  is  provided  that  “the  Secre¬ 
tary'  or  any  officer  or  employee  designated  by  him  for  such 
purpose,  shall  have  power  to  hold  hearings,  administer 
oaths,  etc.”  General  authority  to  appoint  assistants  to 
aid  in  carrying  out  the  duties  vested  in  the  Administrative 
body  created  under  the  Act  is  separately  contained  in  Sec¬ 
tion  14. 

4.  The  Motor  Carrier  Act  provides  that  hearings  required 
to  be  held  thereunder  shall  be  held  either  by  the  commis¬ 
sion  established  under  the  act  or  by  an  examiner  to  be 
appointed  by  the  commission.  (52  Stat.  1237 ;  49  USCA 
Sec.  304.)  General  Authority  to  appoint  assistants  to  aid 
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in  carrying  out  the  duties  vested  in  the  Administrative 
body  created  under  the  Act  is  separately  contained  in  Sec¬ 
tion  4. 

5.  The  Federal  Trade  Commission  Act  (Sec.  3)  provides 
that  “the  commission  may,  by  one  or  more  of  its  members, 
or  by  such  examiners  as  it  may  designate,  prosecute  any 
inquiry  necessary  to  its  duties  in  any  part  of  the  United 
States”.  (38  Stat.  719;  15  USCA  Sec.  43.)  General  au¬ 
thority  to  appoint  assistants  to  aid  in  carrying  out  the 
duties  invested  in  the  administrative  body  created  under 
Ihe  act  is  separately  contained  in  Section  2. 

6.  The  Railway  Labor  Act  of  1926  (Sec.  3)  as  amended 
in  1934  (48  Stat.  1189;  45  USCA  Sec.  153(w))  provides 
that  regional  boards  authorized  to  be  appointed  under  the 
act  “shall  .  .  .  have  the  same  authority  to  conduct  hear¬ 
ings,  make  findings  upon  disputes  and  adopt  the  same  pro¬ 
cedure  as  the  division  of  the  adjustment  board  appointing 
it  .  .  .  ”  Authority  in  the  adjustment  board  to  establish 
regional  boards  “to  act  in  its  place  and  stead  for  such 
limited  period  as  such  division  may  determine  to  be  neces¬ 
sary”  is  separately  provided  for  in  the  same  section. 

7.  The  Civil  Aeronautics  Act  (Sec.  1004)  provides 
“(a)  Any  member  or  examiner  of  the  authority  when  duly 
designated  by  the  authority  for  such  purpose  may  hold 
hearings  ...”  required  to  be  held  under  the  Act  (52  Stat. 
1021;  49  USCA  Section  644).  Separate  and  distinct  au¬ 
thorization  to  appoint  employees  and  to  utilize  other 
agencies  is  contained  in  Section  4  of  the  Act. 

It  is  settled  law’  governing  the  interpretation  of  statutes 
that  in  determining  the  meaning  of  a  particular  statute  re¬ 
sort  may  be  had  to  the  established  policy  of  the  legislature 
as  disclosed  by  a  general  course  of  legislation.  See  U.  S.  v. 
Sweet ,  245  U.  S.  563.  The  general  course  of  legislation 
which  wTe  have  traced  above  evidences  a  settled  congres¬ 
sional  policy  consistently  adhered  to  which  holds  necessary, 
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separate  and  express  authority  for  the  delegation  of  the 
duty  to  hold  a  hearing  in  connection  with  legislation  in¬ 
volving  the  exercise  of  quasi-judicial  functions.  General 
authorization  in  the  administrative  body  to  appoint  agents 
or  other  employees  to  carry  out  the  functions  of  the  ad¬ 
ministrative  body  is  insufficient  to  accord  authority  to  dele¬ 
gate  the  duty  to  hold  a  hearing.  Additional  and  specific 
authority  to  delegate  the  duty  to  hold  a  hearing  must  be 
expressly  set  forth. 

Fortification  of  the  foregoing  reasoning  is  found  in  Sec¬ 
tion  9  of  the  Fair  Labor  Standards  Act  of  1938  and  the  con¬ 
sequences  of  the  provisions  of  that  section.  Section  9  (29 
USCA  Sec.  209)  provides  as  follows: 

“For  the  purpose  of  any  hearing  or  investigation 
provided  for  in  this  chapter  the  provisions  of  Sections 
49  and  50  of  Title  15  (relating  to  the  attendance  of 
witnesses  and  the  production  of  books,  papers  and  docu¬ 
ments),  are  hereby  made  applicable  to  the  jurisdiction, 
powers  and  duties  of  the  administrator,  the  chief  of 
the  Children’s  Bureau  and  the  Industry  Committees.” 

The  Sections  49  and  50  referred  to  are  Sections  9  and  10 
of  the  Federal  Trade  Commission  Act. 

Parenthetically  it  might  be  stated  that  Section  9  of  the 
Fair  Labor  Standards  Act  incorporates  only  so  much  of 
Sections  9  and  10  of  the  Federal  Trade  Commission  Act  as 
relates  to  the  attendance  of  witnesses  and  the  production  of 
books,  papers  and  documents,  since  only  such  words  are 
specified  in  Section  9  of  the  Fair  Labor  Standards  Act  as 
applicable  to  the  provisions  of  Sections  9  and  10  of  the  Fed¬ 
eral  Trade  Commission  Act.  The  larger  point,  however, 
is  that  Section  9  of  the  Fair  Labor  Standards  Act  refers 
only  to  the  “jurisdiction,  powers  and  duties  of  the  admin¬ 
istrator”  (italics  supplied)  and  does  not  add  the  words 
“his  agent,  agents  or  examiners.”  By  Section  9  of  the 
Federal  Trade  Commission  Act,  on  the  other  hand,  it  is 
specifically  provided  that  both  members  of  the  Commission 
“and  examiners  of  the  commission  may  administer  oaths 
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and  affirmations,  examine  witnesses  and  receive  evidence.” 
(Italics  supplied.) 

By  Section  3  of  the  Federal  Trade  Commission  Act  au¬ 
thorization  is  expressly  provided  for  the  appointment  of 
examiners.  There  is  no  counterpart  authorization  con¬ 
tained  in  the  Fair  Labor  Standards  Act  for  the  appoint¬ 
ment  of  examiners  and  there  is  likewise  no  counterpart  au¬ 
thorization  in  Section  9  of  the  Fair  Labor  Standards  Act 
for  the  holding  of  hearings  or  the  receiving  of  evidence  in 
connection  with  Wage  Orders  by  anyone  but  the  Adminis¬ 
trator.  It  cannot  but  be  concluded  that  the  consistency 
with  which  the  Fair  Labor  Standards  Act  of  1938  omits  any 
reference  to  the  delegation  by  the  Administrator  of  his 
quasi-judicial  duty  to  hold  hearings  required  to  be  held 
under  the  Act  in  connection  with  Wage  Orders,  evidences 
a  careful  adherence  to  a  settled  congressional  policy  in 
favor  of  express  authorization  for  such  delegation,  in  the 
absence  of  which  express  authorization  the  power  to  dele¬ 
gate  cannot  exist  and  may  not  be  exercised. 

In  the  light  of  such  declaration  of  congressional  intent 
we  submit  that  there  is  nothing  contained  in  the  Fair  Labor 
Standards  Act  of  1938  to  authorize  the  Administrator  to 
delegate  to  a  trial  examiner  the  duty  to  hold  a  hearing 
which  the  Act  expressly  imposes  upon  the  Administrator, 
and  that  the  Wage  Order  in  the  instant  case,  having  resulted 
from  improper  procedure  followed  by  the  Administrator 
without  authority  contained  in  the  Act,  should  be  declared 
invalid. 

6.  The  Administrator,  the  General  Industry  Committee  and 
the  subcommittee  authorized  to  deal,  among  other 
things,  with  a  Wage  Order  applicable  to  the  Infants’ 
and  Children’s  Wear  Industry  failed  to  comply  with 
the  standards  set  forth  in  Section  8  (b)  of  the  act. 

They  failed  to  comply  with  such  standards,  because  they 
considered  and  determined  upon  a  Wage  Order  applicable 
to  such  industry  without  giving  any  consideration  to 
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(a)  Problems  of  overlapping  of  the  productive  proc- 
ccsses  involved  in  infants’  and  children’s  wear  manu¬ 
facturing  in  connection  with  other  industries  and  the 
Wage  Orders  or  economic  circumstances  of  such  other 
industries ; 

(b)  Problems  of  marketing,  distribution  and  non¬ 
business  competition  (resulting  from  home  production) 
to  which  the  Infants’  and  Children’s  Wear  Industry  is 
peculiarly  subject ; 

and  for  the  further  reason  that  they  gave  inadequate  con¬ 
sideration  to  the  factors  comprehended  within  the  words 
“economic  and  competitive  conditions”  and  “substantial 
curtailment  of  employment”  as  those  words  are  used  in  Sec¬ 
tion  S  (b)  of  the  act.  Hence  the  Wage  Order  is  unsupported 
by  substantial  evidence. 

(a)  Introductory. 

We  wish  to  emphasize  at  the  outset  that  we  take  no  issue 
with  any  of  the  findings  made  by  the  Administrator  or  by 
the  General  Industry  Committee  or  by  any  of  the  author¬ 
ized  subcommittees.  We  do  not,  in  other  words,  take  the 
position  that  we  have  evidence  in  connection  with  con¬ 
sidered  matters,  more  persuasive  than  that  upon  which 
the  Wage  Order  was  based.  Nor  are  we  contending  that 
the  evidence  offered  on  behalf  of  one  side  of  a  given  ques¬ 
tion  should  have  been  given  greater  weight  than  the  evi¬ 
dence  offered  for  the  other  side.  We  take  no  issue,  then, 
with  the  “substantial  evidence  rule”  which  is  a  generality 
underlying  the  scope  of  judicial  review  of  administrative 
action.  When  we  say  that  the  Wage  Order  is  unsupported 
by  substantial  evidence,  we  mean  something  entirely  dif¬ 
ferent.  What  we  mean  to  contend  is  that  the  sub-committee 
authorized  to  adduce  testimony  and  to  receive  evidence  in 
connection  with  the  establishment  of  a  Wage  Order  for  the 
Infants’  and  Children’s  Wear  Industry  failed  to  consider 
factors  which,  under  the  Act,  it  was  obliged  to  consider. 
We  concede  for  the  purpose  of  argument  the  truth  of  every- 


73 


thing  that  was  adduced,  but  we  say  that  not  enough  was  ad¬ 
duced  in  support  of  the  order  and  because  the  subcommittee 
failed  to  consider  the  three  factors  above  mentioned,  and 
which  will  be  given  further  consideration  by  reference  to 
the  record,  the  Wage  Order  is  unsupported  by  that  degree 
of  evidence  upon  those  subjects  required  by  Section  8  (b) 
of  the  Act.  Neither  the  General  Industry  Committee,  nor 
the  Administrator  cured  this  defect  by  the  introduction  of 
evidence  on  such  score. 

A  second  point  needs  to  be  made  and  clarified.  We  have 
heretofore  argued  that  the  standards  established  bv  Section 
8  (b)  of  the  Act  are  inadequate,  unascertainable  and  lack¬ 
ing  in  meaningfulness,  as  a  consequence  of  which  we  have 
contended  the  Wage  Order  provisions  of  the  Act  to  be  un¬ 
constitutional.  In  connection  with  the  instant  discussion, 
however,  and  for  the  purpose  of  argument,  and  for  the 
further  purpose  of  resolving  all  doubts  in  favor  of  the 
validitv  of  the  Act  with  a  view  therebv  of  considering  all 

v  w  C? 

possible  avenues  in  connection  with  the  Wage  Order  inso¬ 
far  as  the  petitioners  are  affected,  it  is  assumed  that  the 
words  “economic  and  competitive  conditions”  have  mean¬ 
ing  and  that  the  words  “substantial  curtailment  of  em¬ 
ployment”  also  have  ascertainable  meaning.  Assuming, 
however,  that  those  words  have  meaning,  their  import  is  of 
a  wide  comprehension,  the  details  of  which  have  already 
been  discussed  in  connection  with  Point  I  of  our  argu¬ 
ment.  The  words  “economic  and  competitive  conditions” 
and  “substantial  curtailment  of  employment”  include,  as 
has  been  seen,  not  only  considerations  of  production,  but 
also  of  finance,  marketing  and  distribution.  Indeed  they 
include  all  economic  factors  which  may  affect  a  going  con¬ 
cern.  Wages  paid  by  an  employer  to  his  employees  are  one 
of  a  mvriad  of  economic  factors  which  determine  the  life 
of  a  business.  Legislation  concerned  with  wages  operates 
at  the  delicate  center  of  a  large  circle  sending  waves  of 
consequences  at  many  points  of  the  periphery.  The  fail¬ 
ure  by  the  subcommittee  to  consider  vital  features  of  the 
words  “economic  and  competitive  conditions”  and  “sub- 
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stantial  curtailment  of  employment”  is  the  essence  of  our 
contention  that  there  is  no  substantial  evidence  to  support 
the  Wage  Order  as  concerns  the  petitioners. 

The  evidence  introduced  by  the  Wage  and  Hour  Division 
at  the  hearing  held  on  November  22,  1939,  before  Thomas 
Holland,  Esq.,  Trial  Examiner,  in  purported  compliance 
with  Section  8  (d)  of  the  act  in  support  of  the  35  cent  Wage 
Order  recommended  for  the  Infants’  and  Children’s  Wear 
Industry  was  offered  bv  one  Newman  Arnold  Tolies,  an  As- 
sistant  Chief  Economist  of  the  Wage  and  Hour  Division. 
His  testimony  was  based  upon  certain  documents  which 
were  introduced  in  evidence,  from  which  documents  Mr. 
Tolies  concluded  that  the  Infants’  and  Children’s  Wear 
Industry  was  a  “clean  cut  division  of  the  industry  con- 
sidering  that  we  are  now  talking  about  the  apparel  in¬ 
dustry,  which  has  a  very  great  degree  of  over-lapping  in 
general  in  its  various  subdivisions.”  (p.  129) 

Mr.  Tolies  then  proceeded  to  state — 

“I  calculated  that  the  raising  of  all  workers  in  this 
division  who  are  now  earning  less  than  35^  an  hour 
to  a  minimum  of  35^  would  require  an  increase  in  the 
wage  bill  in  this  division  of  about  4%.”  (page  131) 

He  then  stated  as  follows: 

“When  all  jjossible  allowances  have  been  made  for 
indirect  increases  in  labor  cost,  for  increases  in  other 
operating  costs  and  for  increases  in  other  labor  costs 
it  is  clear,  that  the  total  operating  costs  of  firms  and 
departments  manufacturing  the  products  in  this  divi¬ 
sion  will  be  increased  by  less  than  2%  as  a  direct  re¬ 
sult  of  a  35^  minimum. 

“I  do  not  believe  that  an  average  2%  increase  in  the 
operating  cost  of  firms  manufacturing  these  products 
will  cause  substantial  curtailment  of  employment  in 
this  division.  Some  of  the  increased  operating  costs 
will  be  absorbed  out  of  profit  margin  of  manufacturers ; 
other  costs  will  be  upset  by  relatively  slight  changes 
in  specifications  of  garments.”  (pp.  1*31,  132) 
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The  foregoing  is  the  nub  and  likewise  the  scope  of  the 
evidence  which  wras  offered  in  support  of  the  Wage  Order 
applicable  to  the  Infants’  and  Children’s  Wear  Industry. 
The  process  will  be  seen  to  be  a  somewhat  mechanical  one 
consisting  simply  of  a  calculation  of  the  percentage  of  in¬ 
crease  of  production  cost  and  a  conclusion  that  the  per¬ 
centage  thus  calculated  would  not  substantially  curtail  em¬ 
ployment.  The  manufacturer’s  profit  w’ould  be  a  little  less 
and  the  product  manufactured  w”ould  be  proportionately 
less  excellent  in  quality  and  this  readjustment,  according 
to  the  Wage  and  Hour  Division,  wrould  take  care  of  the 
situation  in  such  a  manner  that  there  would  not  be  sub¬ 
stantial  curtailment  of  employment.  This,  to  continue  the 
Division ’s  position,  satisfied  the  standards  which  the  w*ords 
“ economic  and  competitive  conditions”  and  “substantial 
curtailment  of  employment”  may  arguably  be  said  to  have 
established  as  criteria  for  the  promulgation  of  Wage  Orders 
under  the  Act. 

(b)  Failure  to  consider  problems  of  over-lapping . 

There  was  thus  failure  by  the  Wage  and  Hour  Division 
to  give  any  consideration  to  the  effect  which  Wage  Orders 
applicable  to  other  industries  might  have  upon  the  produc¬ 
tion  costs  of  the  Infants’  and  Children’s  Wear  Industry. 

In  a  memorandum  submitted  by  Max  H.  Zuckerman,  Esq., 
on  behalf  of  the  United  Infants’  and  Children’s  Wear  Asso¬ 
ciation,  the  dependence  by  the  Infants’  and  Children’s 
Wear  Industry  upon  w^ages  and  Wage  Orders  applicable  to 
other  industries  was  thus  described  (p.  229) — 

“To  a  very  large  extent,  manufacturers  of  infants’ 
and  children’s  wTear  use  knitted  cloth.  These  garments 
are  sold  in  competition  wdth  those  made  by  the  so-called 
Knitted  Underwear  Industry.  Other  garments  are 
made  from  knitted  w'ool  cloth  and  sold  in  competition 
with  garments  made  by  the  Knitted  Outerwear  In¬ 
dustry. 

“This  industry  acquiesced  in  going  along  with  one 
general  Apparel  Committee,  believing  that  the  commit- 
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tee  would  embrace  knitted  underwear  as  well  as  knitted 
outerwear.  We  now  find  that  knitted  underwear  and 
knitted  outerwear  have  industry  committees  of  their 
own.  To  what  extent  did  Industry  Committee  No.  2 
cope  with  our  problem  insofar  as  knitted  underwear 
and  knitted  outerwear  was  concerned?  Could  we  in 
justice  to  ourselves  rely  on  the  Industry  Committee 
No.  2  to  solve  that  problem,  we  knew  that  to  them,  as 
manufacturers,  it  does  not  present  a  problem  at  least 
not  to  the  extent  to  which  it  concerned  us?” 

The  failure  by  the  government  to  consider  problems  of 
overlapping  is  all  the  more  remarkable  because  of  the  Ad¬ 
ministrator’s  emphasis  upon  the  importance  of  this  very 
problem.  Indeed  in  this  respect  the  Administrator’s  find¬ 
ings  and  opinion,  which  accompanied  his  approval  of  the 
recommended  Wage  Orders  applicable  to  the  Apparel  In¬ 
dustry’  Committee  is  a  curious  document.  Recognition  of 
the  problems  of  overlapping  is  thus  set  forth  by  the  Ad¬ 
ministrator  in  his  findings  and  opinion  as  follows : 

“Under  the  National  Industrial  Recovery  Act  the 
industries  covered  by  the  present  definition  of  the  Ap¬ 
parel  Industry  were  the  subject  of  more  than  thirty 
separate  codes  of  fair  competition.  The  Act  (Fair 
Labor  Standards  Act  of  1938),  however,  has  in  Section 
3  (h)  defined  ‘industry’  to  include  a  trade,  business, 
industry  or  branch  thereof,  or  group  of  industries,  in 
which  individuals  are  gainfully  employed.’  Thus,  the 
Administrator  has  been  able  to  utilize  a  single  large 
industry  committee  which  could  give  comprehensive  and 
coordinated  consideration  to  the  production  of  related 
items”  (p.  43). 

One  would  expect,  from  the  foregoing  quoted  words,  that 
problems  of  overlapping  would  play  a  large  part  in  con¬ 
nection  with  the  establishment  of  Wage  Orders.  But  any 
such  expectation  is  confounded  by  the  Administrator’s 
statement  on  page  73  of  his  findings  and  opinion — 

.“The  record”,  he  said,  “contains  extensive  discus¬ 
sion  of  and  evidence  relating  to  problems  which  may 


arise  in  a  particular  establishment  which  became  sub¬ 
ject  to  two  or  more  different  minimum  rates.  Most  of 
this  discussion  and  evidence  related  to  the  work  cloth¬ 
ing  and  single  pants  industry  in  which  the  committee 
recommended  two  different  rates  for  single  pants.” 

We  might  add  at  this  point  that,  insofar  as  the  Infants’ 
and  Children’s  Wear  Industry  is  concerned,  the  Adminis¬ 
trator  might  have  said  that  all  of  the  discussion  and  evi¬ 
dence  related  to  the  work  clothing  and  single  pants  industry, 
because  no  evidence  of  overlapping  was  presented  in  con¬ 
nection  -with  the  Infants’  and  Children’s  Wear  Industry. 

But  continuing  with  the  larger  thread,  we  ask  the  ques¬ 
tion  to  which  we  can  find  no  answer, — Why  was  there  no 
evidence  of  overlapping  in  connection  with  the  industries 
other  than  the  “work  clothing  and  single  pants  industry?” 
Certainly  the  problem  of  overlapping  is  an  important  ele¬ 
ment  of  the  words  “economic  and  competitive  conditions”. 
This  defect  in  connection  with  the  evidence  submitted  by 
the  Wage  and  Hour  Division  in  support  of  its  Wage  Order 
assumes  an  even  more  serious  aspect  when  one  considers  the 
definition  of  the  Apparel  Industry,  which  explains  the  juris¬ 
diction  of  the  Apparel  Industry  Committee  as  that  defini¬ 
tion  affects  the  Infants’  and  Children’s  Wear  Industry. 
The  definition  of  the  Apparel  Industry  as  contained  in  the 
administrative  order  appointing  Industry  Committee  No.  2 
is  as  follows : 

“The  manufacture  of  all  apparel,  apparel  furnish¬ 
ings  and  accessories  made  by  the  cotton,  sewing  or 
embroidery  process,  except :  knitted  outerwear,  knitted 
underwear,  hosiery,  men’s  fur  felt,  wool  felt,  straw 
and  silk  hats,  and  bodies,  ladies’  and  children’s  mil¬ 
linery,  furs  and  boots  and  shoes.” 

Knitted  underwear  and  knitted  outerwear,  which  are  thus 
excluded  from  the  definition  of  the  Apparel  Industry  are 
utilized  in  connection  with  the  manufacture  of  a  number 
of  items  of  infants’  and  children’s  wear.  (pp.  427-428) 
The  petitioners’  production  costs  are  consequently  affected 
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by  the  Wage  Orders  applicable  to  the  knitted  outerwear  in¬ 
dustry  and  knitted  underwear  industry.  Nevertheless 
there  is  not  a  single  bit  of  evidence  in  the  record  to  show* 
that  such  overlapping  and  the  consequences  thereof  were 
considered. 

The  Administrator,  while  conceding  that  most  of  the  dis¬ 
cussion  of  evidence  of  overlapping  related  to  the  work 
clothing  and  single  pants  industry,  made  mention  in  a  foot¬ 
note  (p.  77,  footnote  5)  that  there  was  testimony  that  in  the 
dress  industry  overlapping,  when  existing,  is  found  almost 
exclusively  with  garments  “in  the  washable  service  apparel 
industry,  blouses,  shirtwaists,  neckwear  and  scarfs,  the  cor¬ 
sets:  and  allied  garments  industry,  the  underwear,  night¬ 
wear  and  negligee  industry,  the  infants'1  and  children’s 
outerwear  industry  and  the  robes  industries,  for  all  of 
which  likewise  a  35  cent  minimum  is  recommended.” 
(italics  supplied) 

Such  reasoning  we  find  difficult  to  understand.  The  fact 
that  all  of  the  named  industries  have  a  35  cent  minimum  is 
no  answer  since  the  overlapping  connected  with  the  In¬ 
fants’  and  Children’s  Wear  Industry  relate  to  industries 
other  than  those  named.  The  knitted  outerwear  industrv 
and  the  knitted  underwear  industry  are  two  of  the  indust¬ 
ries  unmentioned  by  the  Administrator.  The  wages  paid 
by  such  industries  are  of  vital  concern  to  the  Infants’  and 
Children’s  Wear  Industry. 

We  have  thus  far  concerned  ourselves  with  problems  of 
production.  Wage  orders  issued  in  connection  with  the 
process  of  distribution  are  also  of  concern  to  the  Infants’ 
and  Children’s  Wear  Industry.  Thus  the  Railroad  Carrier 
Industry  Committee  has  been  appointed  by  the  Adminis¬ 
trator  to  consider  a  Wage  Order  applicable  to  railroad 
carriers.  The  adoption  of  a  Wage  Order  in  excess  of  the 
minimum  other-wise  required  by  the  Act  may  very  well  re¬ 
sult  in  an  increase  of  carrier  rates,  thereby  further  affect¬ 
ing  the  ability  of  the  Infants’  and  Children’s  Wear  In¬ 
dustry  to  reach  the  consumer  with  a  garment  as  excellent 
as  possible  at  a  price  as  moderate  as  possible.. 
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Failure  by  the  Industry  Committee,  by  the  subcommittee 
appointed,  among  other  things,  to  deal  with  a  Wage  Order 
applicable  to  the  Infants’  and  Children’s  Wear  Industry, 
and  by  the  Administrator  to  consider  problems  of  over¬ 
lapping  as  those  problems  vitally  affect  the  Infants’  and 
Children’s  Wear  Industry  was  likewise  a  failure  to  take 
into  consideration  “economic  and  competitive  conditions” 
required  to  be  considered  by  Section  8  (b)  of  the  act. 

(c)  Failure  to  consider  problems  of  marketing,  distri¬ 
bution,  and  non-business  com  petition  resulting  from  home 
production  (to  which  the  Infants ’  and  Children’s  Wear  In¬ 
dustry  is  peculiarly  subject).  Inadequacy  of  consideration 
of  the  factors  comprehended  within  the  words  “economic 
and  competitive  conditions ”  and  “substantial  curtailment 
of  employment ”  which  are  set  up  by  Section  8  (b)  of  the. 
act  as  purported  standards. 

The  genesis  of  the  Infants’  and  Children’s  Wear  In¬ 
dustry,  the  difficulties  which  it  was  obliged  to  overcome  in 
developing  to  its  present  enormity  and  the  problems  which 
it  must  continue  to  face  to  sustain  its  present  position  and 
to  progress  to  a  better  position  have  heretofore  been  stated. 
Outstanding  among  the  problems  facing  the  industry  is  the 
constant  threat  that  home  production,  which  in  the  begin¬ 
ning  was  the  reason  for  the  non-existence  of  the  Infants’ 
and  Children’s  Wear  Industry,  might  again  compete  sub- 

stantiallv  with  the  industrv.  The  tendenev  bv  relatives 
•>  »  •  * 

and  homeworkers  to  knit  or  otherwise  produce  infants’  and 
children’s  garments  is  one  which  has  emotional  and  some¬ 
times  economic  bases.  The  discouragement  of  such  produc¬ 
tion  is  a  problem  against  which  the  industry  must  con¬ 
stantly  be  on  guard  and  for  the  solution  of  which  the  United 
Infants’  and  Children’s  Wear  Association  has  been  work¬ 
ing  since  the  time  of  its  inception.  Because  of  this  peril 
of  the  possibility  of  home  production,  this  industry  can  sur¬ 
vive  only  so  long  as  it  can  produce  merchandise  so  reason¬ 
able  in  price  and  so  attractive  in  style  as  to  discourage 
home  production. 
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Any  Wage  Order  adopted  in  connection  with  the  In¬ 
fants’  and  Children’s  Wear  Industry  is  based  upon  im¬ 
proper  considerations  if  no  attention  is  given  to  such  home 
production  and  the  results  thereof  upon  the  Industry.  The 
ease  with  which  the  Wage  and  Hour  Division’s  economic 
representative,  Mr.  Newman  Arnold  Tolies,  glossed  over 
the  effect  of  the  35  cents  Wage  order  upon  the  Infants’  and 
Children’s  Wear  Industry,  becomes  all  the  more  incom¬ 
prehensible  in  the  light  of  this  problem  peculiar  to  the  In¬ 
fants’  and  Children’s  Wear  Industry. 

It  will  be  recalled  that  Mr.  Tolies  stated  in  support  of  the 
35  cent  Wage  Order  that  as  a  result  thereof  the  manufac¬ 
turer  would  make  a  little  less  and  the  quality  of  the  garment 
would  be  of  less  excellence  and  presumably  that  the  world 
would  go  on  as  usual.  In  the  ordinary  case  we  might  take 
issue  with  the  statement  and  leave  it  at  that  but  to  the  In¬ 
fants’  and  Children’s  Wear  Industry  any  inroads  upon  the 
quality  of  a  garment  may  mean  the  difference  between  mis¬ 
carriage  and  success  to  the  Industry.  When  the  quality 
of  the  garment  manufactured  by  the  Industry  encourages 
“home  manufacture”  able  to  produce  a  garment  of  ex¬ 
cellence  not  ordinarily  found  on  the  market,  the  emotional 
and  economic  bases  of  such  production  are  enhanced  to  the 
detriment  of  the  industrv  and  to  the  substantial  curtail- 
ment  of  employment  thereby. 

As  heretofore  pointed  out,  the  effect  of  the  Wage  Order 
upon  the  cost  of  production  based  upon  an  imaginary  and 
homogeneous  establishment  manufacturing  a  single  item 
is  the  sole  evidentiary  factor  introduced  hv  the  Wage  and 
Hour  Division  in  support  of  the  recommended  Wage  Order 
applicable  to  the  Infants’  and  Children’s  Wear  Industry. 
Problems  of  marketing  cannot  be  found  in  the  record. 
Other  economic  and  competitive  conditions,  the  details  of 
which  have  heretofore  been  stated  in  connection  with  Point 
I  are  likewise  conspicuous  by  their  absence.  TTnder  such 
circumstances  it  is  reasonable  to  conclude  that  the  Wage 
and  Hour  Division  attacked  a  difficult  problem  with  simple 
tools  and  reached  a  conclusion  which  may  be  likened  to  a 
structure  without  foundations. 
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POINT  III. 

The  Administrator’s  Order  was  Grounded  in  Procedure 
Which  Lacked  Due  Process  to  the  Prejudice  of  the  Pe¬ 
titioners. 

1.  Generally. 

In  making  this  point  we  rely  upon  the  reasons  more  fully 
set  forth  in  the  preceding  point. 

The  Administrator’s  failure  to  accord  to  a  representative 
of  the  Infants  and  Children’s  Wear  Industry,  membership 
on  the  General  Industry  Committee,  although  that  commit¬ 
tee  was  charged  with  the  task  of  establishing  a  Wage  Order 
directed  against  such  industry,  constituted  a  denial  of  the 
petitioners’  right  to  representation  which  is  a  right  guaran¬ 
teed  by  the  fifth  amendment  to  the  Federal  Constitution. 
Powell  v.  Alabama,  287  U.  S.  45,  Brown-Low  v.  Miers,  28  F. 
(2d)  563;  U.  S.  ex  rel  Lew  Cliung  Jon  v.  Commissioner,  18 
F.  Supp.  641  (S.  D.  N.  \.  1937).  See  also,  for  State  Court 
cases  interpreting  due  process  clauses  of  state  constitutions, 
People  ex  rel  Mayor  v.  Nichols,  79  N.  V.  5S2;  People  v.  No- 
komis  Coal  Company,  308  III.  45. 

1  or  the  same  reason  there  was  a  denial  of  due  process  in 
the  falure  of  the  General  Industry  Committee  to  accord  to 
a  representative  of  the  Infants’  and  Children’s  'Wear  In¬ 
dustry,  membership  on  the  sub-committee  appointed  to  deal, 
among  other  things,  with  a  Wage  Order  applicable  to  the 
Infants’  and  Children’s  Wear  Industry. 

The  General  Industry  Committee’s  failure  to  appoint  a 
subcommittee  equally  representative  of  employers,  employ¬ 
ees  and  the  public,  although  that  subcommittee  wTas  author¬ 
ized  to  determine  a  recommended  Wage  Order  affecting  the 
Infants’  and  Children’s  Wear  Industry  -was  also,  and  for 
the  same  reason,  an  unconstitutional  deprivation  of  peti¬ 
tioners'  property  because  of  improper  delegation  to  one 
group  of  individuals  to  determine  the  law  applicable  to  an¬ 
other  group. 

In  Sunshine  Anthracite  Coal  Company  v.  Adkins,  310 
U.  S.  381,  the  Court  upheld  the  Bituminous  Coal  Act  of  1937 
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because  Congress,  and  not  the  industry  as  to  which  adminis¬ 
trative  regulations  were  directed  to  be  made,  was  entrusted 
with  the  law  making  function.  “.  .  .  Congress”  .  .  .  said 
the  court,  has  not  “delegated  its  legislative  authority  to  the 
industry.  The  members  of  the  code  function  subordinate  to 
the  commission.  It,  not  the  code  authorities,  determines  the 
prices  and  it  has  authority  and  surveillance  over  the  activi¬ 
ties  of  these  authorities.  Since  law  making  is  not  entrusted 
to  the1  industry  this  statutory  scheme  is  unquestionably  va¬ 
lid.”  In  the  instant  case,  far  from  being  a  subordinate  or¬ 
ganization  whose  personnel  is  set  forth  in  the  statute,  the 
subcommittee  appointed  to  determine  upon  the  Wage  Order 
for  the  Infants’  and  Children’s  Wear  Industry  had  a  per¬ 
sonnel  unequally  representative  of  employers,  employees 
and  the  pubic  and  nevertheless  purported  to  legislate  for 
the  entire  Infants’  and  Children’s  Wear  Industry. 

The  failure  by  the  General  Industry  Committee,  in  desig¬ 
nating  a  special  subcommittee  to  consider  the  request  of  the 
Infants’  and  Children’s  Wear  Industrv  for  exclusion  from 
the  Apparel  Industry  in  the  light  of  non-representation 
thereon,  to  appoint  impartial  men  on  said  special  subcom¬ 
mittee,  deprived  the  petitioners  of  the  right  to  a  fair  and  im¬ 
partial  hearing  which  is  an  ingredient  of  the  guarantee  of 
due  process  of  law.  Toomey  v.  Ohio ,  273  U.  S.  510;  McGuire 
v.  Blount.  199  U.  S.  142.  Failure  by  the  special  subcommit¬ 
tee  thus  appointed  to  accord  to  the  Infants’  and  Children’s 
Wear  Industry  an  adequate  opportunity,  if  any  at  all,  to  be 
heard  in  connection  with  its  application  for  exclusion,  de¬ 
prived  the  petitioners  of  a  right  to  a  fair  hearing  which  is 
an  important  pillar  of  the  structure  of  due  process,  and  also 
evidenced  the  partial  and  biased  personnel  of  the  special 
subcommittee.  Toomey  v.  Ohio,  273  U.  S.  510;  McGuire  v. 
Blount,  199  U.  S.  142. 

Failure  of  the  Administrator  or  of  the  General  Industry 
Committee  or  of  the  subcommittee  appointed  to  deal,  among 
other  things,  with  the  determination  of  a  recommended 
Wage  Order  for  the  Infants’  and  Children’s  Wear  Indus¬ 
try,  to  conform  to  the  standards  set  forth  in  Section  8  (b) 
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of  the  Act  constituted  a  violation  of  the  due  process  clause 
of  the  fifth  amendment  to  the  Federal  Constitution.  Yick 
Wo  v.  Hopkins ,  118  U.  S.  356.  It  has  been  demonstrated 
that  there  was  failure  to  conform  to  the  standards  set  forth 
in  Section  8  (b)  of  the  Act  insofar  as  the  petitioners  are 
concerned  because  the  Wage  and  Hour  Division  introduced 
in  support  of  the  recommended  Wage  Order  for  the  Infants’ 
and  Children’s  Wear  Industrv  evidence  relating  solelv  to 
the  increased  production  cost  resulting  from  the  enhanced 
minimum  wage  from  30  cents  as  fixed  by  the  Act,  to  35  cents 
as  established  by  the  Wage  Order.  Problems  of  overlapping 
received  no  consideration.  Problems  of  marketing  and  dis¬ 
tribution  likewise  failed  to  impress  the  Administrator  with 
necessity  for  inclusion.  Moreover,  and  probably  most  to  the 
point,  there  is  nothing  in  the  record  to  indicate  consideration 
of  the  consequences  of  non-business  competition  resulting 
from  home  production  although  those  very  consequences 
stagnated  the  industry  for  so  many  years  prior  to  the  be¬ 
ginning  of  the  twentieth  century  when  the  Infants’  and  Chil¬ 
dren’s  Wear  Industry  commenced  to  grow  by  discouraging 
such  home  production.  In  the  Yick  Wo  case,  supra ,  the 
United  States  Supreme  Court  established  it  as  a  rule  of 
law  that  an  arbitrary  and  discriminatory  failure  or  refusal 
by  an  administrative  officer  to  conform  to  the  standards  set 
forth  in  delegating  legislation  and  the  exercise  instead  by 
such  administrator  of  an  unchecked  discretion  constitutes 
a  violation  of  the  fourteenth  amendment.  The  extent  of 
such  violation  is  enhanced  by  the  Administrator’s  disregard 
throughout  the  proceedings  for  petitioners’  rights.  Even 
where  a  single  non-observance  of  an  administrative  regula¬ 
tion  or  of  standards  set  forth  in  a  statute  may  not  be  of 
critical  significance,  accumulation  of  such  non-observances 
may  color  the  disregard  of  the  petitioners’  interests  and 
problems  and  indicate  the  deprivation  of  the  petitioners’ 
propertv  without  due  process  of  law.  See  People  ex  rel  Cot¬ 
ton  v.  Leo,  110  Misc.  (N.Y.)  519,  Aff’d  194  A.  D.  (N.Y.)  921. 
The  court  in  that  case  said: 
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“The  admitted  fact  that  the  Board  did  not  follow  its 
own  rules  but  instead  made  a  special  rule  for  this  par- 
ticuar  case,  lends  emphasis  to  the  other  facts  shown 
that  the  Board  did  not  act  in  accordance  with  law  but 
acted  arbitrarily  and  without  authority. ” 

The  Administrator’s  failure  personally  to  conduct  the 
hearing  as  required  by  Section  8  (d)  of  the  act  and  the  un¬ 
authorized  delegation  instead  by  the  Adminstrator  to  a 
Trial  Examiner  authorized  to  conduct  such  hearing  involved 
the  entire  proceedings  in  a  violation  of  the  due  process 
clause  of  the  fifth  amendment.  Petitioners  were  entitled  to 
a  hearing  as  required  by  law.  We  have  shown  that  there 
resided  no  authority  in  the  Administrator  to  delegate  to  a 
Trial  Examiner  the  duty  imposed  by  Section  8  (d)  of  the 
Act  upon  the  Administrator  personally  to  hold  the  hearing. 
By  delegating  such  authority,  the  Administrator  deprived 
the  petitioners  of  their  right  to  a  hearing  directed  to  be  held 
for  their  benefit  by  statute,  thereby  violating  the  fifth 
amendment  to  the  Federal  Constitution. 

2.  Both  Section  8  (b)  of  the  Act  and  the  proceedings  had 
thereunder  through  force  of  which  the  petitioners  were 
subjected  to  a  Wage  Order  commanding  the  payment 
of  wages  in  excess  of  those  otherwise  contained  in  the 
Act  deprived  the  petitioners  of  property  without  due 
process  of  law  for  the  further  reason  that  they  were 
denied  equal  protection  of  the  laws. 

It  has  been  demonstrated  that  Section  8  (b)  of  the  Act 
suffers  from  vagueness  in  the  purported  standards  estab¬ 
lished  to  guide  the  Industry  Committee  in  the  formulation 
of  Wage  Orders  under  the  Act.  It  has  also  been  shown 
that  one  of  the  perils  inherent  in  such  vagueness  is  the  pos¬ 
sibility  (and,  in  the  instant  case,  the  fact)  that  Wage  Or¬ 
ders  would  be  established  which  considered  employment 
conditions  to  the  exclusion  of  the  consideration  of  the  effect 
of  such  Wage  Orders  upon  the  petitioners’  problems  or  even 
the  possibility  of  the  survival  of  their  business. 
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It  has  likewise  been  revealed  that  the  procedure  adopted 
by  the  Industry  Committee  and  acquiesced  in  by  the  Admin¬ 
istrator  constituted  a  disregard  for  the  interests  of  or  prob¬ 
lems  peculiar  to  the  petitioners.  They  were  given  no  rep¬ 
resentation  on  the  Industry  Committee,  though  that  Com¬ 
mittee  was  empowered  by  the  Administrator  to  affect  their 
rights,  and  though  other  and  less  important  industries  com¬ 
prehended  in  the  definition  of  the  Apparel  Industry  were 
adequately  represented.  They  were  likewise  denied  rep¬ 
resentation,  though  others  with  interests  much  more  remote 
were  represented,  upon  the  subcommittee  on  infants’  and 
children’s  wear,  and  this  although  that  subcommittee  was 
appointed  for  the  purpose  of  dealing  with  the  petitioners’ 
rights.  Their  problems  of  overlapping  of  wage  orders,  the 
solution  of  which  was  important  to  the  petitioners,  were 
ignored  while  extensive  consideration  was  given  to  the 
same  problems  as  concerned  the  Work  Clothing  and  Single 
Pants  industry. 

Due  process  of  law  is  the  genus  of  which  the  guaranty  of 
equal  protection  of  the  laws  is  an  important  species;  laws 
which  operate  not  upon  all  alike  but  arbitrarily  and  un¬ 
equally  are  void  because  purporting  to  take  property  with¬ 
out  due  process  of  law.  T  max  v.  Corrigan ,  257  U.  S.  312; 
Maxwell  v.  Dow,  176  U.  S.  581.  We  are  not  here  concerned 
with  the  problem  whether  reasonable  classification  satisfies 
the  requirements  of  equal  legal  protection  and  hence  due 
process  of  law;  there  is  no  color  of  attempt  by  the  Industry 
Committee  and  none  by  the  Administrator  so  to  justify  the 
petitioners’  exclusion  from  the  Industry  Committee’s  delib¬ 
erations.  Instead,  reliance  was  placed,  as  has  been  seen, 
both  by  the  Industry  Committee  and  by  the  Administrator 
upon  the  asserted  fact  (which  we  have  seen  to  be  both  false 
and  beside  the  point)  that  the  production  problems  of  the 
petitioners  were  indistinguishable  from  those  of  the  rest  of 
the  Apparel  Industry.  Xo  opportunity  was  given  the  peti¬ 
tioners  to  disprove  both  the  fallacy  and  the  inconsequential 
character  of  that  assumption,  in  the  light  of  the  problems 
peculiar  to  the  petitioners’  business.  The  denial  of  that 
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opportunity,  the  denial  of  representation  and  the  failure  to 
accord  to  the  petitioners  rights  carefully  secured  to  others 
is  fatal,  we  submit,  to  the  constitutional  validity  of  the 
Wage  Order  as  applied  to  the  petitioners. 

POINT  IV. 

The  Order  of  the  Administrator  was  Arbitrarily  and  Ca¬ 
priciously  Adopted,  was  Based  Upon  Improper  Consid¬ 
erations  and  is  Unsupported  by  Substantial  Evidence. 

Again  we  point  to  the  reason  more  fully  set  forth  in 
support  of  Point  II  of  our  argument.  Again  we  empha¬ 
size  that  we  take  no  issue  with  that  which  was  found  and 
we  make  no  complaint  that  the  Administrator  gave  less 
force  tp  our  contentions  than  he  should  have  given  or  that 
he  gave  more  force  to  the  Committees*  contention  than  he 
should  have  given.  What  we  mean  when  we  sav  that  the 
Wage  Order  is  unsupported  by  substantial  evidence  is  that 

evidentiary  factors  vitallv  necessary  to  be  considered  under 
•>  »  » 

the  Act  were  ignored  and  that  an  inadequate  patch  of  a 
larger  story  was  held  by  the  Administrator  to  be  sufficient 
upon  which  to  predicate  a  Wage  Order,  although  the  statute 
requires  the  larger  story  and  not  simply  that  inadequate 
patch  as  a  condition  to  the  validity  of  the  Wage  Order. 

We  tabulate,  at  the  risk  of  being  charged  with  repeti¬ 
tion  but  in  the  interest  of  full  inclusion  of  the  petitioners’ 
contentions,  the  capriciousness,  and  improper  and  inade¬ 
quate  considerations  upon  which  the  Administrator  predi¬ 
cated  the  Wage  Order  applicable  to  the  Infants’  and  Child¬ 
ren’s  Wear  Industry. 

1.  The  Administrator  failed  to  accord  to  a  representa¬ 
tive  of  the  Infants’  and  Children’s  Wear  Industrv  mem- 
bership  on  the  General  Industry  Committee  although  that 
committee  was  charged  with  the  task  of  establishing  a 
Wage  Order  directed  against  such  industry. 

2.  The  General  Committee  thus  appointed  failed  to  ac¬ 
cord  to  a  representative  of  the  Infants’  and  Children’s 
Wear  Industry  membership  on  the  special  subcommittee 
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appointed  to  deal,  among  other  things,  with  the  Infants’ 
and  Children’s  Wear  Industry. 

3.  The  subcommittee  thus  appointed  was  unequally  rep¬ 
resentative  of  employers,  employees  and  the  public  al¬ 
though  equal  representation  is  a  requirement  set  forth  in 
Section  5  (b)  of  the  act. 

4.  The  Infants’  and  Children’s  Wear  Industry  having 
moved  to  be  excluded  from  the  apparel  industry  in  the 
light  of  non-representation  upon  the  Industry  Committee, 
the  General  Industry  Committee  appointed  a  special  sub¬ 
committee  to  consider  the  motion.  It  failed,  however,  to 
appoint  impartial  men  on  said  special  sub-committee.  As 
a  consequence  the  special  subcommittee  thus  appointed 
failed  to  accord  to  the  Infants’  and  Children’s  Wear  In¬ 
dustry  an  adequate  opportunity,  if  any  at  all,  to  be  heard 
in  connection  with  its  application,  but  instead  proceeded 
with  a  dispatch  which  clearly  reflected  the  bias  and  the  pre¬ 
judgment  which  motivated  their  viewpoints  and  actions. 

5.  The  subcommittee  authorized  to  deal  with  the  Wage 
Order  applicable  to  the  Infants’  and  Children’s  Wear  In¬ 
dustry  determined  its  recommended  Wage  Order  without 
substantial  evidence  to  support  such  recommendation  be¬ 
cause  it  gave  no  consideration  to  problems  of  overlapping 
of  the  Infants’  and  Children’s  Wear  Industry  with  other 
industries  and  the  wage  conditions  thereof  and  the  Wage 
Orders  that  might  be  established  in  connection  with  such 
other  industries  and  the  economic  circumstances  surround¬ 
ing  such  other  industries.  Again,  it  did  not  consider  at  all 
problems  of  marketing  and  distribution  and,  what  was  vital 
to  the  Infants’  and  Children’s  Wear  Industry,  it  did  not 
consider  the  consequences  of  non-business  competition  re¬ 
sulting  from  home  production  although  those  consequences 
vitally  affect  the  success,  if  not  the  very  existence  of  the 
industry.  Finally,  it  gave  inadequate  consideration  to  the 
features  comprehended  within  the  meaning  of  the  words 
“economic  and  competitive  conditions”  and  “substantial 
curtailment  of  employment”  which  are  established  by  Sec¬ 
tion  8  (b)  of  the  Act  as  purported  standards. 
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All  of  the  foregoing  was  formally  and  properly  called  to 
the  Administrator’s  attention.  He  nevertheless  placed  his 
stamp  of  approval  upon  the  recommended  Wage  Order. 

6.  The  Administrator  failed  to  hold  a  hearing  as  re¬ 
quired  by  Section  S  (d)  of  the  Act  in  that  he  failed  person¬ 
ally  to  conduct  and  to  preside  at  such  hearing  but  appointed 
instead,  and  without  authority,  a  trial  examiner  to  sit  at 
the  hearing. 


CONCLUSION. 

In  conclusion,  we  desire  to  emphasize  that,  even  should 
the  Wage  Order  provisions  of  the  Act  be  held  constitu¬ 
tional  and  the  Wage  Order  for  the  Apparel  Industry  gen¬ 
erally  be  upheld,  the  particular  Wage  Order  adopted  to 
govern  the  petitioners’  industry  should  nevertheless  be 
condemned  and  invalidated  for  independent  reasons. 
Those  reasons,  winch  have  been  discussed,  comprehend  an 
accumulation  of  acts  of  unfairness,  each  one  of  which, 
added  to  the  others,  lays  the  foundation  of  a  structure  of 
illegality  as  concerns  the  proceedings  wiiich  led  up  to  the 
assailed  Wage  Order.  A  single  one  of  the  tabulated  acts 
might  arguably  be  insufficient  to  invalidate  the  Wage  Order. 
Our  point,  however,  is  that  by  unlawful  act  upon  unlawful 
act  there  was  accumulated  a  picture  of  unfairness  more 
than  sufficient  to  reveal  the  deprivation  of  the  petitioners’ 
rights. 

We  might  also  note,  with  deference  to  the  Court,  that  a 
decision  favorable  to  the  petitioners  in  connection  with 
these  independent  reasons  will  not  invalidate  any  of  the 
Wage  Orders  adopted  for  the  many  other  divisions  of  the 
Apparel  Industry.  On  the  contrary,  the  invalidation  of  the 
Wage  Order  as  concerns  the  petitioners  would  not  preclude 
the  Administator  from  properly  appointing  thereafter  an 
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industry  committee  to  consider  and  recommend  a  Wage 
Order  to  govern  the  petitioners’  industry. 

Respectfully  submitted, 

IsiDOR  E.  SCHLESINGER, 

Attorney  for  Petitioners . 

Ludwig  Teller, 

Leon  Singer, 

Henry  J.  Krinsky, 

Of  Counsel. 
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In  the  United  States  Court  of  Appeals 
for  the  District  of  Columbia 

October  Term,  1940 
No.  7715 

Andree  and  Seedman,  Inc.,  et  al.  petitioners 

v. 

Administrator  of  the  Wage  and  Hour  Division  of  the 
United  States  Department  of  Labor,  respondent 


ON  PETITION  TO  SET  ASIDE  A  WAGE  ORDER  ISSUED  BY  THE 
ADMINISTRATOR  OF  THE  WAGE  AND  HOUR  DIVISION,  DEPART - 
MENT  OF  LABOR 


m  BRIEF  FOR  THE  ADMINISTRATOR 

i  |  This  proceeding  was  filed  on  July  11,  1940,  by  petition  1  to 
review  under  Section  10  (a)  of  the  Fair  Labor  Standards  Act 
(Act  of  June  25, 1938,  52  Stat.  1060,  29  U.  S.  C.  A.  201)  a  wage 
order  for  the  Apparel  Industry  issued  by  the  Administrator 
„  ;  of  the  Wage  and  Hour  Division  (Pet.  App.  1).  The  petition 
seeks  to  set  aside  the  wage  order  insofar  as  it  establishes  a  35- 

1  The  petition  for  review  in  this  ease  does  not  identify  any  of  the  peti¬ 
tioners  except  by  individual,  firm,  or  corporate  name.  It  is,  therefore, 
impossible  to  determine  the  extent  or  nature  of  the  petitioners’  interest  in 
these  proceedings  and  whether,  under  Sec.  10  (a)  of  the  Act.  they  are 
1  i  “aggrieved”  by  the  order  of  the  Administrator.  (Andree  and  Seedman 
App.  1-3.  30-32.)  Respondent  has  filed  a  consolidated  appendix  to  its 
brief  in  rhis  case  and  its  brief  in  No.  7709,  Southern.  Garment  Mfrs.  Asstt.. 
Inc.,  et  al.  v.  Fleming.  Administrator.  In  both  of  Respondent's  briefs,  the 
following  references  are  ustnl :  Respondent's  Consolidated  Appendix.  “Resp. 
App.”:  Andree  and  Seedman  Appendix  (7715),  “A.  &  S.  App.”:  Southern 
Garment  Appendix  (7709).  “Pet.  App.” 

(1) 
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cent  hourly  minimum  for  the  Infants’  and  Children’s  Outer¬ 
wear  Industry.2 

STATEMENT  OF  THE  CASE 

A  full  statement  concerning  the  applicable  provisions  of 
the  Act,  the  proceedings  of  the  apparel  industry  committee, 
the  nature  of  the  report  and  recommendations  of  the  com¬ 
mittee,  and  of  the  proceedings  at  the  public  hearing  of  the 
Administrator,  is  contained  in  respondent’s  brief  filed  this  day 
in  No.  7709,  entitled  Southern  Garment  Manufacturers  Asso- 
ciation,  Inc.,  et  al.  v.  Administrator  of  the  Wage  and  Hour 
Division,  Department  of  Labor.  In  the  interest  of  brevity 
these  matters  will  not  be  repeated  here  and  the  Court  is  re¬ 
spectfully  referred  to  p.  1  et  seq  of  the  brief  in  7709.':  The 
summary  in  this  brief  will  consist  only  of  such  additional  facts 
as  relate  particularly  to  the  instant  case  and  as  are  not  suffi¬ 
ciently  stated  in  our  brief  in  the  Southern  Garment  Manu¬ 
facturers  case. 

A.  Additional  Provisions  of  the  Act 

Section  5  (b)  of  the  Act  specifies  the  factors  required  to  be 
considered  by  the  Administrator  in  appointing  as  soon  as 
practicable  an  industry  committee  for  each  industry  engaged 
in  commerce  or  in  the  production  of  goods  for  commerce.  Sec¬ 
tion  5  (b)  provides  that  the  committee — 

shall  include  a  number  of  disinterested  persons  repre¬ 
senting  the  public,  one  of  whom  the  Administrator  shall 
designate  as  chairman,  a  like  number  of  persons  repre¬ 
senting  employees  in  the  industry,  and  a  like  number 
representing  employers  in  the  industry.  In  the  ap¬ 
pointment  of  the  persons  representing  each  group,  the 
Administrator  shall  give  due  regard  to  the  geographical 
regions  in  which  the  industry  is  carried  on. 

sThe  petition  also  prays  for  an  immediate  stay  of  the  order  and  that 
leave  to  adduce  additional  evidence  before  the  Administrator  be  granted 
in  accordance  with  Section  10  (a)  of  the  Act.  Petitioners  did  not  tile  any 
bond  in  accordance  with  Section  10  (b)  and  therefore  no  stay  has  been 
issued.  The  request  for  permission  to  adduce  additional  evidence  is  not 
argued  in  petitioners’  brief  and  must  be  presumed  to  have  been  abandoned. 

'Copies  of  respondent’s  brief  in  7709  are  being  served  on  counsel  for 
petitioners  in  this  case. 
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Section  S  (a)  requires  the  Administrator  to  convene  “from 
time  to  time”  each  industry  committee  appointed  under  Sec¬ 
tion  5  “with  a  view  to  carryng  out  the  policy  of  this  Act  by 
reaching,  as  rapidly  as  is  economically  feasible  without  sub¬ 
stantially  curtailing  employment,  the  objective  of  a  universal 
minimum  wage  of  40  cents  an  hour  in  each  indus¬ 
try  *  *  The  committee  is  thereupon  required  to  in¬ 

vestigate  conditions  in  the  industry,  and  in  making  such 
investigation  “the  committee,  or  any  authorized  subcommittee 
thereof”,  may  hear  such  witnesses  and  receive  such  evidence 
as  may  be  necessary  or  appropriate  (S  (b)).  Upon  the  filing  of 
the  committee's  recommendations,  the  Administrator,  by  Sec¬ 
tion  S  (d).  is  required  to  give  “due  notice  to  interested  persons” 
and  “an  opportunity  to  be  heard.” 

The  term  “industry”  as  used  in  .Sections  5  and  S  is,  by 
Section  3  (h),  defined  to  mean  “a  trade,  business,  industry,  or 
branch  thereof,  or  group  of  industries,  in  which  individuals  are 
gainfully  employed.” 

B.  Appointment  of  the  Industry  Committee 

The  United  Infants  and  Children's  Wear  Association  and 
other  juvenile  apparel  trade  associations  received  an  invita¬ 
tion  extended  by  the  Administrator  on  October  13,  1938,  to  a 
group  of  members  of  industry  and  labor  in  the  various  apparel 
fields  to  discuss  with  him  in  Washington  the  appointment  of  an 
industry  committee  (A.  &  S.  App.  375,  390-391).  Conferences 
resulting  from  such  invitation  took  place  on  October  IS.  19, 
and  20. 1938.  At  the  conference  of  October  20,  1938.  a  resolu¬ 
tion  was  adopted  at  the  request  of  Mr.  Max  Zuckerman,  Secre¬ 
tary  of  the  United  Infants  and  Children’s  Wear  Association, 
recommending  in  substance  that  (a)  the  Administrator  ap¬ 
point  a  general  committee  for  the  entire  apparel  industry,  and 
(b)  that  subcommittees  representing  various  branches  of  the 
industry  “be  simultaneously  appointed  by  the  Administrator 
to  confer  with  the  general  committee  (A.  <fc  S.  App.  239-240, 
392-393). 

After  considering  this  resolution  and  resolutions  adopted  by 
other  representative  conferees  of  October  18th  and  19th,  and 
after  further  investigation  (A.  <fc  S.  App.  376-3S7).  the  Ad- 
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ministrator  pursuant  to  Section  5  (b)  of  the  Act  appointed 
one  committee  consisting  of  4S  persons — 16  persons  represent¬ 
ing  the  public,  a  like  number  representing  employees,  and  a 
like  number  representing  employers — for  the  entire  apparel  in¬ 
dustry  (A.  &  S.  App.  265).  The  order  appointing  this  com¬ 
mittee  also  defined  the  apparel  industry. 

The  sixteen  public  representatives  on  the  committee  were  the 
following: 

Louis  E.  Kirstein  (chairman  of  the  Committee), 
i  Boston,  Mass.  Vice-President.  William  Filene’s  Sons 
Company;  former  chairman  of  the  N.  I.  R.  A.  Industrial 
Advisory  Board. 

Delos  Walker  (vice-chairman  of  the  Committee).  New 
York.  N.  Y.  Vice-President  in  charge  of  general  man¬ 
agement.  R.  H.  Macy  and  Company,  Inc.;  formerly  as¬ 
sociated  with  the  Bituminous  Coal  Commission. 

Charlotte  Carr,  Chicago,  Ill.  Successor  to  Jane  Ad- 
i  dams  at  Hull  House;  former  director  of  the  Emergency 
Relief  Bureau  of  New  York;  formerly  associated  with 
i  the  Labor  Departments  of  New  York  and  Pennsyl¬ 
vania. 

!  Jonathan  Daniels.  Raleigh.  N.  C.  Editor  of  the 
Raleigh  News  and  Observer;  formerly  of  Fortune  Maga¬ 
zine  editorial  staff;  author  of  “A  Southerner  Discovers 
the  South.” 

John  P.  DeVaney,  Minneapolis.  Minn.  Former  Chief 
Justice  of  the  Minnesota  Supreme  Court ;  former  Presi¬ 
dent  of  the  National  Lawyers  Guild. 

Marion  Dickerman,  New  York.  N.  Y.  Principal  of  the 
Todhunter  School;  member  of  the  committee  to  report 
to  the  President  on  industrial  relations  in  Great  Britain 
and  Sweden  in  193S. 

Harrold  English.  Los  Angeles.  Calif.  Industrial 
•  Engineer;  chairman  of  the  California  State  Planning 
Board. 

Herman  Feldman.  Hanover.  N.  H.  Professor  of  in¬ 
dustrial  relations  at  the  Amos  Tuck  School  of  Admin¬ 
istration  and  Finance.  Dartmouth  College. 


w 

0 

Louis  B.  Hopkins.  Crawfordsville.  Ind.  President  of 
Wabash  College,  former  labor  relations  advisor  for  Gen¬ 
eral  Electric  Company. 

Neville  Miller.  Louisville,  Ky.  President,  National 
Association  of  Broadcasters;  former  Mayor  of  Louisville ; 
former  assistant  to  President  Dodds  of  Princeton  Uni¬ 
versity. 

Mark  McCloskey,  New  York.  N.  Y.  Head  of  National 
Youth  Administration  activities  in  the  New  York  area; 
former  director  of  recreational  activities.  New  York  City 
Board  of  Education. 

Harriss  Newman.  Wilmington.  N.  C.  Attorney;  for¬ 
mer  member  of  the  North  Carolina  Legislature. 

Arthur  J.  Patton,  New  York,  N.  Y.  Retired;  former 
buyer  for  the  J.  C.  Penney  Company. 

Charles  W.  Pipkin,  Baton  Rouge.  La.  Dean  of  the 
Graduate  School.  Louisiana  State  University;  author  of 
“The  Idea  of  Social  Justice”  and  “Social  Legislation  in 
the  South.'* 

Charles  Ray.  Goodyear,  Conn.  Paper  manufacturer; 
former  chairman  of  the  Connecticut  Minimum  Wage 
Board. 

Sumner  H.  Slichter.  Boston.  Mass.  Professor  of 
business  economics.  Graduate  School  of  Business  Ad¬ 
ministration,  Harvard  University:  staff  member  of  the 
Brookings  Institute;  author  of  “Trade  Unions  and 
Management”  and  “The  Turnover  of  Factory  Labor.” 

The  sixteen  employer  representatives  on  the  committee, 
their  addresses,  and  a  partial  list  of  the  products  in  the  produc¬ 
tion  of  which  they  are  engaged  are  as  follows: 

Frank  Coll,  Alpena.  Mich.:  house  dresses. 

Oscar  J.  Groebl.  San  Francisco,  Calif.:  overalls,  shirts, 
play  suits,  boys’  shorts,  leather  jackets,  camp  suits, 
melton  jackets,  snow  suits,  and  cotton  trousers. 

W.  C.  Harris.  Winder.  Ga.:  overalls,  work  pants,  work 
shirts. 

S.  L.  Hoffman,  New  York.  N.  Y.:  house  dresses, 
nurses’  uniforms,  men’s  and  women's  bathrobes. 

Samuel  W.  Levitties.  Philadelphia.  Pa.:  dresses. 
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A.  A.  Lipshutz.  Atlanta,  Ga.:  low-end  ladies’  dresses. 

1  Nathan  Schwartz.  New  York.  N.  Y.:  boys’  and 
students’  clothing. 

Jack  Mintz.  New  York.  N.  Y.:  dresses. 

A.  W.  Patterson,  Denison,  Texas:  overalls,  jumpers. 

Alexander  Printz.  Cleveland,  Ohio:  women’s  and 
misses’  coats  and  suits. 

Raymond  H.  Reiss.  Chicago.  Ill.:  men's  made-to- 
measure  suits  and  overcoats. 

Victor  S.  Riesenfeld,  New  York,  N.  Y.:  men’s  cloth¬ 
ing.  suits,  overcoats,  top  coats,  single  pants,  tropical 
worsteds,  wash  clothing,  sport  coats. 

Jesse  S.  Rosenfeld.  New  Orleans.  La.:  men’s  wash 
clothing,  tropicals,  men’s  woolen  suits,  boys’  suits, 
slacks. 

Louis  Rosensweig.  New  York.  N.  Y.:  dress  shirts, 
flannel  shirts,  melton  jackets,  men's  pajamas. 

J.  J.  Wolkerstorfer,  St.  Paul,  Minn.:  men’s  over¬ 
coats,  men’s  and  women’s  leather  garments,  men's  and 
women’s  woolen  sportswear,  sheep-lined  coats,  caps. 

D.  J.  Gray,  Ware  Shoals.  S.  C. :  dress  shirts,  handker¬ 
chiefs.  hand  and  machine  embroidery,  men's  work 
gloves. 

The  employee  representatives  were  members  of  the  three 
labor  organizations  in  the  industry :  the  International  Ladies’ 
Garment  Workers  Union,  then  an  independent  organization, 
now  affiliated  with  the  American  Federation  of  Labor,  the 
Amalgamated  Clothing  Workers  of  America,  affiliated  with 
the  Congress  of  Industrial  Organizations,  and  the  United  Gar¬ 
ment  Workers  of  America,  affiliated  with  the  American  Fed¬ 
eration  of  Labor. 

The  I.  L.  G.  W.  U.  representatives  were: 

i  David  Dubinsky,  New  York,  N.  Y.,  President; 

Harry  Greenberg,  New  York,  N.  Y.,  Vice-President; 

Morris  Bialis,  Chicago,  Ill.,  manager  of  the  Chicago 

'  Joint  Board  of  the  Cloak,  Suit  and  Dress  Workers’ 
Union ; 


Julius  Hochman,  New  York.  N.  Y.,  member  of  the 
Joint  Board  of  the  Dress  Makers  Union; 

Isidore  Nagler.  New  York.  N.  Y..  member  of  the 
Joint  Board  of  the  Cloak,  Suit,  and  Skirt  Makers 
Union; 

Meyer  Perlstein,  St.  Louis,  Mo.,  regional  director; 

Elias  Reisberg,  Philadelphia,  Pa.,  member  of  the 
General  Executive  Board. 

The  Committee  members  connected  with  the 
A.  C.  W.  A.  were : 

Sidney  Hillman,  New  York.  N.  Y.,  President; 

Jacob  S.  Potofsky.  N.  Y..  Assistant  General  Presi¬ 
dent; 

Frank  Rosenblum.  Chicago,  Ill.,  director; 

Samuel  Levin.  Chicago,  Ill.,  manager  of  the  Chicago 
Joint  Board ; 

Hyman  Blumberg,  New  York,  N.  Y..  member  of  the 
General  Executive  Board ; 

Joseph  Catalanotti,  New  York.  N.  Y.,  general  man¬ 
ager  of  the  New  York  Joint  Board. 

The  members  of  the  Committee  selected  from  the 
U.  G.  W.  A.  were : 

Elizabeth  M.  Hogan,  New  York.  N.  Y.,  a  member  of 
the  General  Executive  Board  ; 

Joseph  P.  McCurdy,  Baltimore.  Md.,  member  of  the 
General  Executive  Board  and  President  of  the  Mary¬ 
land  and  District  of  Columbia  Federation  of  Labor; 

Nathan  Sidd,  Boston.  Mass..  Boston  representative. 

The  employer  members  were  appointed  so  far  as  was  prac¬ 
ticable  for  the  purpose  of  providing  representation  for  various 
industries  included  within  the  apparel  group.  A  great  major¬ 
ity  of  the  industries  so  included  were  directly  represented 
either  by  employers  in  the  industries  or  representatives  of 
associations  of  such  employers.  (A.  <fc  S.  App.  48,  f.  n.  40.) 
As  the  Committee  members  were  informed  at  their  first  meet¬ 
ing  (Resp.  App.  43-44)  and  as  the  Administrator  later  pointed 
out  in  his  Opinion  (A.  &  S.  App.  48).  all  members  of  the 
Committee  were  appointed  to  represent  the  entire  apparel 

2045.).s — 41 - 1’ 


s 


industry  as  defined  and  the  duties  devolving  upon  them  under 
the  Act  were  not  intended  to  be  restricted  to  any  particular 
industry  within  the  apparel  group  with  which  they  happened 
to  be  directly  connected. 

No  contention  is  made  by  these  petitioners  that  the  Admin¬ 
istrator  in  appointing  the  Committee  did  not  comply  with  the 
requirement  of  Section  5  (b)  that  “due  regard”  be  given  to 
the  geographical  location  of  the  industry  over  which  the  Com¬ 
mittee  had  jurisdiction.  The  Administrator  found  that  “rep¬ 
resentation  has  been  provided  for  every  part  of  the  country, 
and  the  concentrations  in  particular  areas  have  been  recog¬ 
nized.”  (A.  &  S.  App.  50.) 

C.  Proceedings  of  the  Industry  Committee 

At  its  first  meeting  held  on  January  31.  1939.  in  Wash¬ 
ington.  D.  C.,  the  chairman  of  the  Apparel  Committee  ap¬ 
pointed  separate  subcommittees  to  study  and  receive  evidence 
relating  to  men’s  clothing,  utility  or  work  clothing,  women’s 
clothing,  and  miscellaneous  apparel  products.  (Resp.  App. 
27-2S.)  On  February  1.  March  15.  16.  and  17,  May  8  and 
9.  June  14,  15.  and  16,  and  August  29.  1939,  the  Committee 
and  its  various  subcommittees  held  meetings  and  conferences 
in  Washington.  D.  C.,  at  which  elaborate  studies,  reports,  testi¬ 
mony.  and  briefs  were  received  from  interested  parties,  in¬ 
cluding  the  United  Infants’  and  Children’s  Wear  Association 
and  other  juvenile  apparel  manufacturers.  A  statistical  re¬ 
port  covering  the  Infants’  and  Children’s  Wear  Industry,  pre¬ 
pared  by  the  Economic  Section  of  the  Wage  and  Hour  Division, 
was  also  received;  as  was  a  wage  study  of  that  industry  pre¬ 
pared  by  the  Women’s  Bureau  of  the  United  States  Depart¬ 
ment  of  Labor.  (Resp.  App.  51-52.) 

A 1  subcommittee  for  house  dresses,  infant’s  and  children’s 
wear,  robes,  and  uniforms,  was  appointed  by  the  general  Com- 
mitteee.  This  subcommittee,  consisting  of  fourteen  members, 
met  on  March  17,  1939.  Mr.  Zuckerman  was  present  (A.  & 
S.  App.  268-270).  At  his  request,  this  subcommittee  voted 
to  recommend  to  the  chairman  of  the  full  Committee  that  a 
special  subcommittee  be  appointed  to  consider  the  advisa- 
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bility  of  recommending  the  exclusion  of  the  Infants’  and  Chil¬ 
dren’s  Wear  Industry  from  the  jurisdiction  of  the  Apparel 
Committee  (A.  &  S.  App.  270).  In  accordance  with  this 
request,  the  chairman  of  the  full  Committee  appointed  a  special 
‘‘subcommittee  on  infant’s  and  children’s  wear.”  consisting 
of  one  public  representative,  one  employer  representative  and 
one  employee  representative  (A.  &  S.  App.  270-271).  This 
special  subcommittee  met  in  New  York  City  on  June  7.  1939 
(A.  &  S.  App.  271),  and  subsequently  recommended  disap¬ 
proval  of  the  request  for  exclusion.  Its  report  was  accepted 
unanimously  by  the  full  Committee  (A.  &  S.  App.  274). 

On  June  16.  1939,  the  whole  Committee  considered  the 
wage  rate  recommendations  made  by  the  various  subcommit¬ 
tees  and,  after  consideration,  adopted  those  recommendations 
and  submitted  them  to  the  Administrator.  One  of  the  mini¬ 
mum  wage  rates  recommended  to  the  Administrator  provided 
for  35  cents  an  hour  for  the  Infants’  and  Children’s  Outerwear 
Industry  as  defined  by  such  Committee  (A.  &  S.  App.  275). 

All  the  Committee  members  with  the  exception  of  one 
signed  the  Committee’s  report.4  (Pet.  App.  355-358.) 

D.  The  Committee’s  Report  and  Recommendation  for  the 
Infants’  and  Children’s  Outerwear  Industry 

The  report  of  the  Committee  has  been  referred  to  in  detail 
in  our  brief  in  the  Southern  Garment  Manufacturers'  case. 
At  this  point  reference  is  made  to  that  portion  of  the  report 
dealing  with  the  recommended  minimum  wage  rate  of  35 
cents  an  hour  for  the  Infants’  and  Children's  Outerwear  In¬ 
dustry.  This  section  of  the  report  is  reprinted  in  the  peti¬ 
tioners'  appendix.  (A.  &  S.  App.  355-35S.) 

The  Committee  defined  this  industry  to  include: 

The  manufacture  of  infants’  and  children’s  dresses, 
skirt  and  blouse  suits,  rompers,  creepers,  sportswear 
and  play  apparel,  including  sun-suits,  gym-suits,  snow- 
suits,  ski-suits,  slacks  and  beach  wear,  infants’  outer¬ 
wear,  brother  and  sister  suits,  baby  boys’  and  boys’  wash 
suits  and  similar  infants’  and  children’s  garments  not 


4  See  Respondent’s  brief,  Southern  Garment  ease.  p.  7. 
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elsewhere  specified,  from  any  woven  materials  or  from 
purchased  knitted  materials. 

It  stated  that  “a  considerable  portion  of  the  products  in¬ 
cluded  under  the  division  of  infants’  and  children’s  outerwear 
are  made  in  establishments  whose  primary  products  are  other 
than  infants’  and  children’s  outerwear.”  On  the  basis  of  a 
Women’s  Bureau  Survey  covering  23S  plants  and  16.SS1  em¬ 
ployees  producing  primarily  infants’  and  children’s  outerwear, 
the  Committee  concluded  that  the  establishment  of  a  mini¬ 
mum  wage  rate  of  35  cents  per  hour  would  result  in  an  average 
increase  in  operating  costs  of  1.6  percent  in  the  industry  as  a 
whole,  and  that  so  slight  an  increase  would  not  result  in  any 
substantial  curtailment  of  employment  in  the  industry.  The 
Committee  discussed  also  the  effect  of  35  cents  minimum 
upon  the  low-wage  plants.  Pointing  out  that  these  low-wage 
firms  constitute  only  one-seventh  of  the  firms  and  employ  less 
than  9  percent  of  the  workers  in  the  industry,  that  they  are 
not  concentrated  in  any  one  section  of  the  country  and  that 
every  area  of  production  contains  within  it  both  high-  and  low- 
wagb  plants  in  the  industry,  the  Committee  concluded  that 
no  lower  uniform  minimum  was  advisable  and  that  any  geo¬ 
graphical  classification  for  these  low-wage  plants  would  be 
impossible  in  view  of  their  wide  geographical  dispersion.  The 
Committee’s  report  referred  also  to  the  N.  R.  A.  definition  for 
the  infants’  and  children’s  wear  industry  which  resulted  in 
frequent  jurisdictional  conflicts  because  of  the  failure  to  in¬ 
clude  the  major  portion  of  infants’  and  children’s  products  in 
a  separate  code.  It  stated  its  belief  that  many  of  the  problems 
which  arose  under  the  N.  R.  A.  because  of  the  application  of 
more  than  one  wage  rate  in  the  same  plant  and  as  a  result  of 
competition  between  producers  of  the  same  product  at  differ¬ 
ent  wage  levels,  would  be  resolved  by  the  Committee’s  recom¬ 
mendation  of  the  same  minimum  rate  as  was  recommended 
for  practically  all  of  the  other  industries  within  the  women’s 
wear  group.  The  Committee  concluded  that  the  establish¬ 
ment  of  a  35-cent  minimum  would  neither  substantially  curtail 
employment  in  the  Infants’  and  Children’s  Outerwear  Indus¬ 
try  nor  unduly  affect  economic  and  competitive  conditions. 
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E.  Proceedings  before  the  Administrator  relating  to  the 

minimum-wage  recommendation  for  the  Infants’  and 

Children’s  Outerwear  Industry 

Notice  of  the  commencement  of  the  hearing  on  all  the  rec¬ 
ommendations  of  the  Apparel  Committee  was  published  in  the 
Federal  Register  and  in  leading  apparel  trade  journals  on 
September  2S.  1930  (A.  <fc  S.  App.  306-374).  On  October 
18.  1939.  notice  of  the  postponement  of  the  hearing  until  No¬ 
vember  13.  1939.  was  published  in  the  Federal  Register  (Resp. 
App.  59.  66).  The  hearing  commenced  on  November  13. 
1939.  and  continued  through  January  10.  1940.  Immediately 
prior  to  the  commencement  of  the  hearing  and  during  its 
course,  time  schedules  for  the  reception  of  testimony  on  the 
various  industries  within  the  apparel  industry,  including  the 
Infants'  and  Children's  Outerwear  Division,  were  mailed  and 
telegraphed  to  interested  parties  (Resp.  App.  61-67.  69-70, 
72-73).  Mr.  Zuckerman.  Secretary  and  spokesman  for  the 
United  Infants'  and  Children's  Wear  Association,  received 
copies  of  these  notices  and  was  present  on  the  opening  date 
of  the  hearing.  Interested  persons  were  informed  that  the 
recommendations  of  the  Committee  were  to  be  considered 
separately  and  in  order,  and  that  as  far  as  possible  testimony 
on  each  recommendation  was  to  be  completed  before  proceed¬ 
ing  to  the  next  recommendation  (Resp.  App.  61.  64). 

The  hearing  on  the  specific  recommendations  for  the  In¬ 
fants'  and  Children's  Outerwear  Division  commenced  on  Mon¬ 
day.  November  27.  Mr.  Zuckerman  was  notified  and  was 
present  (Resp.  App.  68,  71).  The  hearing  on  this  Division 
continued  for  two  days,  during  which  time  statistical  data  and 
other  testimony  were  presented  on  various  aspects  of  the  mini¬ 
mum  wage  rate  recommendation  for  this  industry.  Seven 
witnesses,  including  Mr.  Zuckerman.  were  heard  (A.  &  S. 
App.  125-265).  Neither  Mr.  Zuckerman  nor  any  other  person 
or  organization  contended  that  the  recommended  minimum 
would  substantially  curtail  employment  in  the  industry,  nor 
was  any  evidence  presented  to  such  effect.  Mr.  Zuckerman, 
appearing  for  the  United  Infants’  and  Children’s  Wear  Asso¬ 
ciation,  of  which  petitioners  are  apparently  members,  refused 
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to  submit  any  evidence  except  on  the  point  of  definition  and 
representation.5  The  transcript  of  the  record  before  the  pre¬ 
siding  officer  with  respect  to  the  Infants’  and  Children’s  Out¬ 
erwear  Industry  covers  approximately  250  pages  (Tr.  1071- 
1313:  A.  <fc  S.  App.  114^-265).  After  the  close  of  all  the  hear¬ 
ings  on  January  10.  1940,  the  Administrator  received  briefs 
from  all  the  major  parties  who  appeared  at  the  hearings,  in 
accordance  with  published  notice.  On  March  13.  14.  15.  1940, 
also  pursuant  to  notice,  oral  argument  was  heard  by  the  Ad¬ 
ministrator.  Mr.  Zuckerman  appeared  and  presented  argu¬ 
ment  on  behalf  of  his  organization  on  March  13.  His  argu¬ 
ment  covers  45  record  pages  (Tr.  5S4S-5S93;  A.  &  S.  App.  423- 
458). 

The  Administrator’s  Findings  and  Orders  approving  and 
carrying  into  effect  the  recommendations  of  Industry  Com¬ 
mittee  No.  2,  including  a  minimum  wage  recommendation  of 
35  cents  an  hour  for  the  Infants’  and  Children’s  Outerwear 
Industry,  were  issued  on  May  15,  1940.  and  were  made  effec¬ 
tive  as  of  July  15.  1940. 

F.  Summary  of  Administrator's  Findings  and  Opinion  re¬ 
lating  to  the  Infants’  and  Children's  Outerwear  Industry 

1.  Composition  of  the  Committee. 

In  the  preliminary  portion  of  his  opinion  reviewing  the 
composition  of  the  Committee  for  the  Apparel  Industry  as  a 
whole,  the  Administrator  reexamined  the  nature  and  adequacy 
of  the  employer  representation.  He  found  that  “most  of  the 
divisions  of  the  industry  were  directly  represented  by  the 
employer  members  of  the  Committee’’  and  that  “such  em¬ 
ployer  representatives  were  fully  qualified  to  represent  the 
few  related  industries  which  were  not  directly  represented  on 
the  Committee”  (A.  &  S.  App.  48).  He  also  dismissed  the 

*On  cross  examination  Mr.  Zuckerman  stated:  ”1  refuse  to  submit  any 
information  at  tins  time  with  respect  to  wage  minima  .since  we  are  here  dis¬ 
cussing  a  wage  order  or  a  recommendation  for  a  wage  order  made  by  a 
committee  improperly  constituted**  (A.  &  S.  App.  260.  264).  He  was  the  only 
witness  for  his  organization  and  upon  being  asked  if  he  intended  to  present 
•evidence  through  other  witnesses  stated:  "I  don’t  believe  it  will  be  neces¬ 
sary  for  us  to  put  any  witnesses  on  the  stand”  (A.  &  S.  App.  20o). 
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objection  advanced  to  the  designation  of  subcommittees  by 
the  Chairman  of  the  full  Committee.  Since  subcommittees 
under  the  Act  can  only  recommend  to  the  full  Committee, 
which  alone  makes  the  minimum  wage  recommendations  he 
concluded  that  there  was  no  requirement  that  such  subcom¬ 
mittees  be  organized  on  the  basis  of  geographical  distribution 
or  that  they  be  composed  of  an  equal  number  of  employer, 
employee,  and  public  members  (A.  &  S.  App.  51). 

The  Administrator’s  findings  also  consider  the  adequacy  of 
employer  representation  for  the  several  industries  within  the 
apparel  group.  In  his  opinion  on  Men’s  and  Boys’  Woven 
Underwear,  where  an  objection  had  been  made  because  no 
manufacturer  of  such  underwear  had  been  included  among 
the  employer  representatives  on  the  Committee,  the  Admin¬ 
istrator  found  that  “in  the  present  case  employer  members  on 
the  Committee  were  qualified  to  represent  the  manufacturers 
of  men’s  and  boys’  woven  underwear  by  reason  of  common 
elements  in  the  production  and  distribution  of  the  apparel 
articles  manufactured  by  these  members.”  He  stated  that 
no  evidence  had  been  presented  indicating  that  any  employer 
member  of  the  Committee  was  less  competent  to  represent 
this  industry  than  any  other  industry  within  the  apparel 
group,  and  found,  therefore,  that  the  employer  members  of 
the  Committee  were  fully  representative  of  employer  interests 
in  such  industry  (Tr.  11629).  In  his  opinion  on  the  Infants’ 
and  Children’s  Outerwear  Industry,  in  answer  to  the  conten¬ 
tion  advanced  at  the  hearing  by  Mr.  Zuckerman  that  the 
Administrator  should  have  appointed  a  separate  Subcom¬ 
mittee  to  consider  infants’  and  children’s  outerwear  problems, 
the  Administrator  again  pointed  out  that  under  Section  S  (b) 
of  the  Act  the  designation  of  subcommittees  was  within  the 
province  of  the  full  Committee  (A.  &  S.  App.  61).  At  the 
request  of  Mr.  Zuckerman  a  subcommittee  had  in  fact  been 
designated  to  consider  his  request  that  this  industry  be  ex¬ 
cluded  from  the  jurisdiction  of  the  Apparel  Committee  (A.  & 
S.  App.  61).  The  Administrator  also  considered  the  objec¬ 
tion  to  the  absence  from  the  Committee  of  an  employer  repre¬ 
sentative  directly  engaged  in  the  Infants’  and  Children’s 
Outerwear  Industry.  He  stated  that  “The  Act  does  not  re- 
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quire  each  industry  or  division  within  an  industry  to  be  spe¬ 
cifically  represented  by  a  particular  member  of  the  Commit¬ 
ted  *  *  *  [and]  as  the  record  illustrates,  there  are 
common  elements  in  the  manufacture  and  distribution  of  the 
apparel  products  and  in  the  organization  of  the  Apparel  In¬ 
dustry  which  qualify  each  employer  on  the  committee  to  repre¬ 
sent  all  of  the  industries  covered  by  the  Committee  rather 
than  merely  one  or  more  of  these  various  industries  taken 
separately.”  He  therefore  found  that  the  Committee  as  con¬ 
stituted  was  adequately  representative  of  the  Infants’  and 
Children’s  Outerwear  Industry  within  the  meaning  of  Sec¬ 
tion  5  of  the  Act  (A.  &  S.  App.  61.  62). 

2.  Effect  of  the  35  Cent  Minimum  on  the  Infants *  and 
Children's  Outerwear  Industry  as  Defined. 

The  Administrator  found,  on  the  basis  of  a  survey  by  the 
Women’s  Bureau  of  the  United  States  Department  of  Labor  in 
the  spring  of  1939.  that  there  were  approximately  430  firms 
employing  24.304  wage  earners  engaged  in  the  production  of 
articles  included  in  the  Infants’  and  Children’s  Outerwear  In¬ 
dustry  as  defined  by  the  Committee.  He  discussed  the  evidence 
in  the  record  which  indicated  that  the  industry,  as  defined, 
was  a  separate  industry  within  the  apparel  group,'5  and  on  the 
basis  of  this  evidence,  found  that  the  “manufacturers  of  the 
products  included  in  this  definition  constitute  a  reasonably 
separate  and  distinct  industry”  within  the  apparel  industry 
(A.  &  S.  App.  58-60).  He  also  discussed  the  propriety  of  in¬ 
cluding  this  industry  within  the  scope  of  the  committee  ap¬ 
pointed  for  the  Apparel  Industry,  and  concluded  that  the  in¬ 
clusion  was  proper.  This  finding  was  based  on  the  evidence  in 
the  record  which  indicated  that  the  infants’  and  children’s  wear 
industry  interrelated  with  other  branches  of  the  apparel  in¬ 
dustry  in  many  ways.  There  was  evidence  that  the  two  largest 
employee  organizations  in  the  apparel  industry  have  union 
contracts  in  the  infants’  and  children’s  wear  division,  that  the 
locals  of  such  unions  also  include  employees  who  are  engaged  in 

15  A  similar  finding  was  made  with  respect  to  the  other  industries  within 
the  apparel  group  for  which  he  approved  seimrate  wage  recommendations. 
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occupations  within  other  divisions  of  the  apparel  industry,  that 
the  raw  materials  and  manufacturing  processes  used  in  infants’ 
and  children’s  wear  are  similar  to  other  divisions  of  the  apparel 
group,  and  that  a  number  of  the  plants  primarily  producing 
infants’  and  children’s  outerwear  manufacture  apparel  articles 
for  children  which  are  inseparable  from  other  garments  made 
for  adults  (A.  &  S.  App.  60). 

No  party  appearing  in  the  proceedings  contended  that  the 
recommended  minimum  wage  would  result  in  any  curtailment 
of  employment  in  the  industry  as  a  whole,  and  there  was  no 
evidence  presented  that  any  substantial  curtailment  would 
result  from  the  proposed  minimum.  (A.  S.  App.  62.)  On 
the  basis  of  statistical  data  collected  and  prepared  both  by  the 
Women’s  Bureau  of  the  United  States  Department  of  Labor 
and  the  Economic  Section  of  the  Wage  and  Hour  Division,  the 
Administrator  found  that  the  35-cent  minimum  “will  not  in¬ 
crease  operating  costs  in  this  industry  more  than  approxi¬ 
mately  2  percent”  (A.  <fc  S.  App.  64).  He  also  discussed  the 
effects  of  the  proposed  minimum  upon  operating  costs  within 
particular  regions,  and  concluded  on  the  basis  of  the  uncon¬ 
troverted  evidence  that  “5  of  the  13  areas  of  production, 
employing  nearly  one-half  of  the  workers  in  this  industry” 
would  undergo  operating  cost  increases  of  less  than  the  average 
of  two  percent  for  the  industry  as  a  whole.  The  only  areas 
which  would  incur  greater  increases  than  the  average,  he  found, 
employed  less  than  five  percent  of  the  workers  surveyed  by  the 
Women’s  Bureau,  and  in  none  of  these  areas  would  any  greater 
increase  than  3.2  percent  result.  (A.  &  S.  App.  65-66.)  The 
Administrator  concluded  that  the  proposed  35-cent  minimum 
would  not  substantially  curtail  or  dislocate  employment  in  any 
area  within  the  industry.  (A.  &  S.  App.  71.) 

He  concluded  that  both  the  low-wage  plants  and  plants  in 
the  industry  as  a  whole  would  be  able  to  absorb  the  contem¬ 
plated  cost  increases  without  substantial  curtailment  of  em¬ 
ployment  even  if  the  proposed  increases  were  fully  reflected 
in  the  price  of  the  garment,  though  he  pointed  out  that  the 
anticipated  operating  cost  increase,  “to  the  extent  that  it  might 
not  be  absorbed  from  profits,  will  be  offset  by  relatively  slight 
changes  in  the  specifications  of  the  garments”  (A.  <fc  S.  App. 

29453S — 41 - 3 
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6S).  In  determining  the  capacity  of  the  industry  as  a  whole 
and  of  the  various  regions  and  low-wage  groups  of  plants  in 
the  industry  to  absorb  the  increase,  the  Administrator  con¬ 
sidered  the  minima  provided  for  in  union  contracts  which  cover 
more  than  half  of  the  employees  in  the  industry,  and  the 
minima  previously  provided  for  under  the  applicable  N.  R.  A. 
Codes.  (A.  &  S.  App.  69-70.)  Upon  this  and  other  evidence, 
the  Administrator  concluded  that  the  35-cent  minimum  would 
not  substantially  curtail  or  dislocate  employment  in  any  de¬ 
finable  group  of  plants  in  the  industry.  (A.  S.  App.  71.) 

Finally,  the  Administrator  discussed  the  necessity  for  classi¬ 
fications  within  the  Infants'  and  Children’s  Outerwear  Indus¬ 
try,  specifically  the  request  for  a  lower  rate  for  the  San  Antonio 
and  Southwest  Texas  area.  He  concluded  that  production 
costs  in  that  area  in  this  industry  would  not  warrant  a  special 
classification  within  the  meaning  of  Section  S  (c)  of  the  Act, 
and  that  upon  a  consideration  of  competitive  conditions  as 
affected  by  transportation,  living,  and  production  costs,  and 
other  factors  required  to  be  weighed  by  him,  no  classification 
in  this  industry  was  necessary.  (A.  &  S.  App.  71.  73.)  The 
employers  who  sought  a  lower  rate  for  the  Southwest  area  are 
not  parties  to  this  petition. 

The  findings  pointed  out  that  Mr.  Zuckerman  was  unwilling 
to  express  any  opinion  at  the  public  hearing  regarding  the 
effect  of  the  recommended  minimum  or  to  submit  anv  evi- 

V 

deuce.  He  confined  himself  to  the  questions  of  committee 
composition  and  procedure.  Similarly,  he  refused  to  submit 
any  evidence  before  the  Industry'  Committee  or  to  suggest  any 
minimum  which  should  be  recommended  to  the  Administrator. 
(A.  &  S.  App.  62.  f.  n.  19.)  The  35-ccnt  recommended  mini¬ 
mum  was  supported  at  the  hearing  by  the  Amalgamated 
Clothing  Workers  of  America;  the  International  Ladies  Gar¬ 
ment  Workers  Union;  the  Hi-Line  Manufacturing  Company 
of  New  York  (a  manufacturer  of  infants’  and  children's  wear)  ; 
The  Children’s  Coat,  Dress  and  Sportswear  Contractors  Asso¬ 
ciation;  the  Washable  Suits,  Novelties  and  Sportswear  Con¬ 
tractors  Association;  and  the  New  Jersey  Washable  Dress  Con¬ 
tractors  Association.  (A.  &  S.  App.  62-63,  f.  n.  20.) 
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SUMMARY  OF  ARGUMENT 

I 

The  Act  contains  no  invalid  delegation.  The  decision  of  the 
Supreme  Court  in  the  recent  case  of  Opp  Cotton  Mills,  Inc.  v. 
Administrator ,  61  S.  Ct.  524  (decided  February  3,  1941), 
passed  upon  similar  objections  made  in  a  proceeding  to  set 
aside  the  textile  wage  order.  The  Court  held  that  there  were 
adequate  standards  prescribed  for  the  Administrator  and  that 
it  is  not  necessary  for  Congress  to  indicate  the  relative  weight 
which  the  Administrator  was  to  give  to  each  factor.  The 
Supreme  Court  also  found  that  no  legislative  power  was  con¬ 
ferred  upon  the  industry  committee  which  acts  merely  as  an 
investigating  body.  The  ultimate  power  of  determination  rests 
with  the  Administrator  and  not  the  committee. 

II 

Petitioners  do  not  contend  that  the  order  is  not  supported 
bv  substantial  evidence  or  that  it  will  curtail  employment  in 
the  industry.  They  refused  to  present  any  testimony  before 
the  committee  or  the  Administrator.  They  do  not  contend 
that  a  minimum  wage  rate  of  35  cents  an  hour  is  too  high. 

The  industry  committee  for  the  apparel  industry  was  prop¬ 
erly  constituted  and  the  infants*  and  children’s  outerwear  di¬ 
vision  was  adequately  represented.  The  apparel  industry  was 
set  up  under  Section  3  (h)  of  the  Act  which  permits  a  single 
industry  committee  for  a  “group  of  industries."  Petitioners’ 
industry  was  properly  included  since  it  shares  the  basic  char¬ 
acteristics  of  other  industries  in  the  apparel  group.  Articles 
of  apparel  for  children  are  made  by  firms  producing  articles  in 
other  industries  within  the  apparel  group.  Accordingly,  em¬ 
ployers  in  other  apparel  divisions  are  proper  persons  to  “rep¬ 
resent”  manufacturers  of  infants’  and  children's  outerwear. 
Section  5  (b)  does  not  require  that  each  product  within  the 
industry'  as  defined  have  separate  representation  on  the  com¬ 
mittee.  It  does  not  restrict  the  Administrator’s  discretion  any 
more  than  does  the  provision  in  the  same  section  that  “due 
regard”  is  to  be  given  “to  the  geographical  regions  in  which  the 
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industry  is  carried  on.”  In  the  Opp  Cotton  Mills  case,  supra, 
the  Supreme  Court  held  that  this  provision  did  not  require  a 
mathematical  apportionment  on  the  basis  of  the  geographical 
distribution  of  the  industry,  but  only  the  exercise  of  discretion 
by  the  Administrator  so  that  the  geographical  interests  would 
be  fairly  represented. 

The  appointment  of  an  employer  representative  for  each 
indust rv  within  the  apparel  group  would  have  required  a 
committee  of  at  least  seventy-five,  which  would  have  been 
unwieldy  and  defeated  the  purposes  intended  to  be  facilitated 
by  Section  3  (h) — that  a  single  workable  committee  could  be 
used  for  a  group  of  industries  to  reach  “as  rapidly  as  is 
economically  feasible”  the  objective  of  a  universal  minimum 
rate  of  40  cents  an  hour  in  each  industry  (Sec.  S  (a)). 

Ill 

The  wage  order  was  properly  established  in  all  respects. 

The  use  of  a  subcommittee  to  consider  the  question  of  ex¬ 
clusion  of  the  infants’  and  children’s  wear  industry  from  the 
scope  of  the  committee’s  investigation  was  proper  although 
unnecessary.  There  was  no  requirement  that  this  subcom¬ 
mittee  be  appointed  by  the  Administrator  or  have  the  propor¬ 
tional  representation  which  the  statute  prescribes  for  the  in¬ 
dustry  committee  itself.  There  is  no  support  in  the  record 
for  the  complaint  that  one  of  the  members  of  the  subcommit¬ 
tee  and  the  committee  was  prejudiced.  In  any  event,  peti¬ 
tioners  have  abandoned  the  claim  made  before  the  committee 
that  the  industry  should  have  been  excluded  from  the  juris¬ 
diction  of  the  apparel  industry  committee. 

Petitioners  object  that  the  committee  and  the  Administrator 
failed  adequately  to  consider  certain  economic  and  competitive 
considerations.  The  factors  claimed  to  have  been  omitted 
from  consideration  are  not  clearly  indicated.  But  in  any 
event  petitioners  do  not  challenge  the  rate  set  or  claim  that 
it  will  substantially  curtail  employment  in  the  industry.  They 
did  not  submit  any  evidence  before  the  Administrator  and 
they  do  not  now  deny  that  his  findings  are  supported  by  sub¬ 
stantial  evidence.  In  fact,  they  are  suggesting  that  this  Court 
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examine  other  factors  not  in  the  record  and  reach  an  inde¬ 
pendent  judgment  as  to  a  proper  wage  rate.  This,  of  course, 
the  Court  will  not  do. 

Petitioners’  objection  that  the  hearing  was  improperly  pre¬ 
sided  over  by  a  trial  examiner  is  the  same  as  that  made  by 
petitioners  in  No.  7709  and  is  answered  in  respondent’s  brief 
in  that  case. 

ARGUMENT 

I 

The  Fair  Labor  Standards  Act  of  1938  does  not  unconstitu¬ 
tionally  delegate  legislative  power 

The  initial  portion  of  petitioners’  brief,  pages  30-52.  is 
devoted  to  assailing  the  constitutionality  of  the  wage  order 
procedure  established  by  the  Fair  Labor  Standards  Act  of 
1938  on  the  ground  that  it  unlawfully  delegates  legislative 
power.  Not  only,  it  is  asserted,  has  Congress  failed  to  pro¬ 
vide  sufficient  standards  to  guide  action  by  the  Administrator, 
but  it  has  allowed  wage  rates  to  be  recommended  by  unofficial 
groups  of  private  individuals,  sitting  as  industry  committees, 
and  subcommittees  thereof  for  whose  “personnel”  and  “func¬ 
tions”  inadequate  standards  have  been  prescribed. 

Each  of  these  objections  has  been  completely  disposed  of 
by  the  Supreme  Court  of  the  United  States  in  the  recent  case 
of  Opp  Cotton  Mills,  Inc.,  v.  Administrator,  61  S.  Ct.  534 
(decided  February  3,  1941).  There  the  Court  was  asked  to 
review  a  wage  order  for  the  textile  industry  issued  by  the 
Administrator  of  the  Wage  and  Hour  Division  under  the  same 
procedure  as  was  followed  in  issuing  the  order  challenged  here. 
The  powers  delegated  to  the  Administrator  in  promulgating 
the  wage  order,  the  Court  conclusively  determined,  do  not 
invade  the  inhibitions  of  the  Constitution.  “The  essentials  of 
the  legislative  function,”  the  opinion  of  Mr.  Justice  Stone 
indicates — 

are  the  determination  of  the  legislative  policy  and  its 
formulation  as  a  rule  of  conduct.  Those  essentials  are 
preserved  when  Congress  specifies  the  basic  conclusions 
of  fact  upon  ascertainment  of  which,  from  relevant 
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i  data  by  a  designated  administrative  agency,  it  ordains 
that  its  statutory  command  is  to  be  effective. 
i  The  present  statute  satisfies  those  requirements. 
The  basic  facts  to  be  ascertained  administratively 
l  are  whether  the  prescribed  wage  as  applied  to  an  indus¬ 
try  will  substantially  curtail  employment,  and  whether 
to  attain  the  legislative  end  there  is  need  for  wage  dif¬ 
ferentials  applicable  to  classes  in  industry.  The  fac¬ 
tors  to  be  considered  in  arriving  at  these  determina¬ 
tions.  both  those  specified  and  “other  relevant  factors*’, 
are  those  which  are  relevant  to  or  have  a  bearing  on 
the  statutory  objective.  The  fact  that  Congress  ac¬ 
cepts  the  administrative  judgment  as  to  the  relative 
\  weights  to  he  given  to  these  factors  in  each  case  when 
i  that  judgment  in  other  respects  is  arrived  at  in  the 
manner  prescribed  by  the  statute ,  instead  of  attempt - 
:  ing  the  impossible  by  prescribing  their  relative  weight 
in  advance  for  all  cases,  is  no  more  an  abandonment  of 
the  legislative  function  than  when  Ccmgress  accepts  and 
acts  legislatively  upon  the  advice  of  experts  as  to  social 
or  economic  conditions  without  reexamining  for  itself 
the  data  upon  which  that  advice  is  based  (p.  533). 
[Italics  supplied.] 

The  standards  for  administrative  action  prescribed  by  the 
Act.  the  Court  concluded,  are  neither  indefinite  nor  inadequate. 

Petitioners’  claim  that  legislative  power  is  improperly  dele¬ 
gated  to  the  industry  committee  is  equally  groundless.  The 
committee,  as  the  Court  several  times  pointed  out  in  the  Opp 
Cotton  Mills  case,  “acts  as  an  investigating  body”;  it  does  not 
“conduct  a  quasi- judicial  proceeding  upon  notice  and  hear¬ 
ing.”  The  distinction  between  a  body  with  “power  to  or¬ 
dain”  and  a  body  merely  with  power  to  investigate  and 
advise  was  emphasized  in  Norwegian  Nitrogen  Co.  v.  United 
States,  288  U.  S.  294,  318,  which  is  cited  in  the  Opp  opinion. 
It  is  a  distinction  apparent  in  the  New  York  Minimum  Wage 
Act,  discussed  in  Tipaldo  v.  Morehead ,  298  U.  S.  587,  619, 
where  a  similar  system  was  provided  to  secure  the  aid  and 
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experience  of  representatives  of  employers,  employees,  and 
the  public  in  formulating  recommendations  promulgated  only 
after  official  administrative  approval.  In  that  statute,  as  in 
the  Fair  Labor  Standards  Act  which  was  modeled  on  it,  “the 
ultimate  power  of  determination”  rests  not  with  the  industry 
committees  but  with  the  Administrator.  Cf.  Associated  In¬ 
dustries  v.  Industrial  Welfare  Commission,  1S5  Okla.  177,  90 
P.  (2d)  899,  907.  The  industry  committees  “may  advise  and 
recommend,  but  they  are  powerless  to  coerce”  and  “their  rec¬ 
ommendation  will  be  ineffective  unless  approved”  by  the  Ad¬ 
ministrator.  Doty  v.  Love,  295  U.  S.  64,  71.  For  this  reason, 
the  fact  that  the  committees  are  composed  of  private  citizens 
is  of  no  constitutional  concern.  Sunshine  Anthracite  Coal 
Co.  v.  Adkins,  310  U.  S.  381,  399;  Currin  v.  Wallace,  306  U.  S. 
1,  15;  St.  Louis  Iron  Mountain  Ry.  v.  Taylor,  210  U.  S. 
281,  287;  Buttfield  v.  Stranahan,  192  U.  S.  470,  496-^197. 
Likewise,  the  internal  methods  by  which  this  committee  con¬ 
ducted  its  business,  distributed  responsibilities  to  subcom¬ 
mittees  or  provided  for  representation  of  its  members  on  such 
subcommittees,  in  no  way  offended  any  constitutional  limita¬ 
tion  on  delegation  of  legislative  power  or  requirement  of  due 
process.  Opp  Cotton  Mills,  Inc.,  v.  Administrator,  supra,  pp. 
16-17. 


II 


The  Committee  was  properly  constituted 

The  Supreme  Court  has  unqualifiedly  determined  the  con¬ 
stitutional  validity  of  the  procedure  in  Sections  5  and  8  of  the 
Fair  Labor  Standards  Act,  for  the  recommendation,  approval, 
and  promulgation  of  minimum  wage  rates.  -Whether  that 
valid  procedure  was  observed  in  establishing  the  wage  order 
here  challenged  is  the  sole  question  remaining.  Constitu¬ 
tional  arguments  of  due  process  and  equal  protection,  such  as 
are  discussed  by  petitioners  (Br.  pp.  S1-S8)  are  now  irrele¬ 
vant.  It  is  only  to  deviations  from  the  approved  statutory 
procedure  that  petitioners  can  object.  Examination  of  the 
deviations  alleged  to  have  occurred  in  the  present  case  dem¬ 
onstrates  that  they  are  without  substance. 


99 
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A 

The  Infants’  and  Children’s  Outerwear  Industry  was  adequately  represented 
on  the  Industry  Committee  for  the  Apparel  Industry 

Th^  Supreme  Court  has  noted  that  in  a  wage  order  proceed¬ 
ing  “The  basic  facts  to  be  ascertained  administratively  are 
whether  the  prescribed  wage  as  applied  to  an  industry  will  sub¬ 
stantially  curtail  employment,  and  whether  to  attain  the  legis¬ 
lative  end  there  is  need  for  wage  differentials  applicable  to 
classes  in  industry”  ( Opp  Cotton  Mills  v.  Administrator ,  p. 
533).  The  Administrator  has  found  upon  evidence  in  the 
record.7  that  no  classification  is  required  in  the  Infants’  and 
Children’s  Outerwear  Industry  (other  than  that  for  Puerto 
Rico)'  and  that  a  minimum  wage  rate  of  35  cents  an  hour  will 
not  substantially  curtail  employment  (A.  &  S.  App.  73,  71). 
Petitipners  do  not  assert  either  that  classifications  are  necessary 
or  that  the  35-cent  rate  will  substantially  curtail  employment; 
in  fact,  they  expressly  disclaim  intention  to  take  issue  with 
any  of  the  findings  of  the  Administrator  (Br.  p.  72).  At  the 
hearing  on  the  Committee's  recommendation,  petitioners’ 
representative.  Mr.  Zuckerman.  the  attorney  for  the  United  In¬ 
fants’  and  Children's  Wear  Association,  refused,  as  heretofore 
indicated,  to  present  any  evidence  as  to  the  effect  of  a  35-cent 
minimum  upon  the  industry  (A.  &  S.  App.  259.  260). n  More¬ 
over.  the  request  in  the  petition  for  review  that,  as  alternative 

T The  Administrator  did  not  rely,  as  petitioners  contend  (Br.  74-75)  solely 
upon  the  testimony  of  the  economist  who  appeared  on  behalf  of  the  Industry 
Committee  and  upon  the  statistical  data  underlying  his  testimony.  There 
was  orher  testimony  as  to  the  minor  effect  of  a  35-cent  rate  upon  the  in¬ 
dustry  (A.  &  S.  App.  108-1©).  185. 195). 

"No  question  has  been  raised  with  respect  to  the 30-eent  rate  recommended 
for  the  production  of  infants’  and  children’s  outerwear  in  Puerto  Rico.  The 
issue  became  moot  upon  enactment  of  the  Act  of  June  26.  1940  (Public  Res. 
No.  88,  76th  Congress)  which  amended  Sections  5  and  6  of  the  Act  to  pro¬ 
hibit  the  application  to  Puerto  Rico  of  any  wage  orders  other  than  those 
recommended  by  a  special  industry  committee  for  Puerto  Rico. 

*  The  reason  advanced  by  Mr.  Zuckerman  at  the  public  hearing  for  his  re¬ 
fusal  to  present  evidence  to  the  Committee  was  that  “such  information  would 
be  prejudicial  to  the  application  [Tor  exclusion  from  the  Apparel  industry] 
we  had  made”  (A.  &  S.  App.  259)  and.  at  the  Committee  meeting,  that  “I,  as 
a  lawyer,  have  advised  my  clients  if  they  subject  themselves  to  the  jurisdic¬ 
tion  of  the  committee,  if  they  go  into  court,  they  are  out  of  court”  (A.  &  S. 
App.  310). 
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relief,  petitioners  be  granted  leave  to  adduce  additional  evi¬ 
dence  before  the  Administrator,  is  not  argued  in  the  brief  and 
must  be  deemed  abandoned.  Clearly,  petitioners  have  failed 
to  challenge  the  compatibility  of  the  rate  imposed  with  the 
statutory  standards.10 

Petitioners  object,  therefore,  not  that  a  wrong  result  has  been 
reached,  but  that  a  correct  result  has  been  reached  in  the  wrong 
way.  The  principal  defect  alleged  was  the  failure  of  the  Ad¬ 
ministrator  to  appoint  to  the  Committee  an  employer  who  was 
engaged  exclusively  or  primarily  in  the  manufacture  of  products 
included  within  the  Infants’  and  Children’s  Outerwear  In¬ 
dustry  as  defined  by  the  Committee.  This  is  asserted  to  have 
been  invalid  because  it  conflicted  with  the  requirements  both 
of  the  Act  and  of  a  resolution  adopted  on  October  20,  1938,  by 
certain  representatives  of  the  Apparel  Industry  who  had  been 
invited  to  consult  with  the  Administrator. 

Before  discussing  these  two  points,  brief  reference  may 
appropriately  be  made  to  the  real  nature  of  petitioners’  griev¬ 
ance.  While  they  made  frequent  reference,  throughout  the 
proceedings,  to  the  alleged  lack  of  representation  on  the  Ap¬ 
parel  Industry  Committee,  their  primary  emphasis  was  upon 
the  alleged  necessity  for  a  separate  industry  committee  for 
the  Infants’  and  Children’s  Wear  Industry.  Mr.  Zuckerman 
persistently  urged,  both  before  the  Committee  and  at  the  hear¬ 
ing  on  the  recommendations,  the  exclusion  of  the  Infants' 
and  Children’s  Wear  Industry  from  the  Apparel  Industry  and 
the  appointment  of  a  separate  committee  for  it.  The  under¬ 
lying  motive  appeared  to  be  a  profound  fear  that  in  association 
with  the  inclusive  apparel  industry  for  the  purpose  of  fixing 
minimum  wage  rates  the  Infants’  and  Children’s  Wear  In¬ 
dustry  would  lose  its  identity.  Mr.  Zuckerman  repeatedly 
stressed  the  necessity  for  maintaining  the  “identity”  of  the 
“autonomous”  Infants’  and  Children's  Wear  industry  (A.  & 
S.  App.  223,  227,  311).  In  requesting  the  Committee  to  rec¬ 
ommend  to  the  Administrator  the  exclusion  of  his  industry, 
Mr.  Zuckerman  referred  to  his  struggle  during  the  N.  R.  A. 

10  Consideration  is  given  in  Point  III  of  this  brief  to  the  extremely  ob¬ 
scure  complaints  voiced  by  petitioners  to  the  Administrator's  alleged  failure 
to  consider  certain  economic  factors. 
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“to  establish  an  identity*  for  the  Infants’  and  Children's 
Wear  Industry.  (A.  &B.  App.  311).  When  asked  at  the  hear¬ 
ing  on  the  recommendations  whether  he  had  appeared  “to 
request  the  exclusion  from  this  Industry  Committee  of  the 
products  manufactured  by  the  members  of  your  Association,” 
Mr.  Zuckerman  replied,  “That  is  correct.”  (A.  &  S.  App.  262). 

This  fear  of  loss  of  the  identity  of  the  industry  sprang  from 
a  misconception  of  the  problem.  The  N.  R.  A.  codes  involved 
not  only  minimum  wage  provisions,  but  a  continuing  program 
for  th^  regulation  of  trade  practices.  The  identity  of  an  in¬ 
dustry  may  then  have  been  threatened  if  it  failed  to  secure  a 
separate  code.  Industry  Committees  under  the  Fair  Labor 
Standards  Act  perform  a  far  different  function.  They  are 
merely  a  device  for  recommending  to  the  Administrator  the 
establishment  of  minimum  wage  rates.  Consequently,  as  the 
Supreme  Court  has  pointed  out,  “The  inclusion  of  a  given 
product  in  one  industry'  or  another,  where  both  are  subject  to 
the  Act,  principally  concerns  convenience  in  administering  the 
Act”  ( Opp  Cotton  Mills  v.  Administrator,  p.  535).  Hence,  the 
inclusion  of  the  Infants’  and  Children’s  Outerwear  industry 
in  the  apparel  industry  is  neither  legally  assailable 11  nor  a  reas¬ 
onable  cause  of  far  for  the  identity  of  the  industry.  Al¬ 
though  it  was  not  their  principal  concern,  petitioners  appear 
to  have  raised  the  question  whether  proper  representation  was 
accorded  them  and  the  remainder  of  this  section  of  the  brief 
is  devoted  to  a  discussion  of  the  problem. 

1.  The  statutory  requirements. 

Section  5  (a)  requires  the  Administrator,  “as  soon  as  prac¬ 
ticable”  to  appoint  an  industry  committee  for  each  industry 
engaged  in  interstate  commerce  or  in  the  production  of  goods 
for  interstate  commerce.  Section  5  (b)  provides  that  each 
committee — 

shall  include  a  number  of  disinterested  persons  repre¬ 
senting  the  public,  one  of  whom  the  Administrator 
shall  designate  as  chairman,  a  like  number  of  persons 
representing  employees  in  the  industry,  and  a  like  num- 

11  Petitioners;  appear  to  have  abandoned  this  objection,  because  they  do 
not  in  their  brief  assign  it  as  a  reason  for  setting  aside  the  wage  order. 
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ber  representing  employers  in  the  industry.  In  the 
appointment  of  the  persons  representing  each  group, 
the  Administrator  shall  give  due  regard  to  the  geo¬ 
graphical  regions  in  which  the  industry  is  carried  on. 

“Industry,”  as  used  in  the  act,  is  defined  by  section  3  (h)  to 
mean  “a  trade,  business,  industry,  or  branch  thereof,  or  group 
of  industries.”  (Italics  supplied.)  It  follows  that  committee 
members  otherwise  qualified  are  capable  of  “representing  em¬ 
ployers  in  the  industry”  if  they  are  themselves  employers  in 
any  industry  of  the  related  “group”  comprising  the  “industry” 
for  which  the  committee  is  appointed. 

Petitioners  disregard  the  effect  of  the  statutory  definition 
of  “industry”  and  argue  on  the  assumption  that  the  repre¬ 
sentational  requirement  applies  to  each  industry  in  the  group 
for  which  a  single  committee  is  appointed.  It  by  no  means 
follows  even  from  that  assumption,  however,  that  there  must 
be  appointed  to  the  committee  at  least  one  employer  directly 
engaged  in  each  of  the  industries  for  which  separate  recom¬ 
mendations  are  ultimately  made.  The  Act  does  not  so  define 
“representing”  and  petitioners  have  advanced  no  basis  for 
thus  limiting  its  meaning.  Literal  compliance  with  so  re¬ 
stricted  an  interpretation  would  be  impossible  in  a  case  like 
the  present  where  the  number  of  industries  for  which  sepa¬ 
rate  wage  recommendations  were  to  be  made  was  not  known 
until  the  formulation  of  the  Committee’s  recommendations.13 
A  broader  meaning  is  indicated  by  the  ruling  .of  the  Supreme 
Court  in  the  Opp  Cotton  Mills  case,  that  it  was  proper  to 
appoint  as  employee  representatives  on  the  committee  those 
not  actual  employees  in  the  textile  industry,  but  persons  who 

,s  Differences  within  an  industry  may  be  as  significant  as  differences  be¬ 
tween  one  industry  and  another.  Manufacturers  of  dozen-priced  dresses, 
for  example,  claimed  that  their  problems  were  so  distinct  from  those  of 
manufacturers  of  dresses  wholesaling  from  $10.75  an<l  tip  that  they  should 
have  been  placed  in  a  separate  industry.  It  is  obviously  impossible  to 
give  direct  employer  representation  to  every  differentiating  characteristic 
found  within  the  Apparel  Industry.  Whether  a  differentiating  character¬ 
istic,  so-called,  should  be  given  more  weight  than  a  different  industry  in 
the  selection  of  industry  committee  personnel  must  be  a  question  for  the 
Administrator’s  judgment. 


were  executive  officials  of  or  connected  with  labor  organiza¬ 
tions  national  in  scope. 

There  is  another  holding  in  the  Opp  Cotton  Mills  case  which 
is  equally  pertinent.  It  is  clear  from  Section  5  (b)  that  the 
Administrator  is  obliged  to  observe  only  two  requirements  in 
selecting  a  committee:  (1)  it  must  be  composed  equally  of 
persons  “representing"  each  of  the  named  groups,  and  (2) 
“due  regard"  must  be  given  to  the  geographical  distribution 
of  the  industry.  While  the  petitioners  do  not  charge  the  Ad¬ 
ministrator  with  failure  to  observe  this  second  requirement, 
it  is  obviously  parallel  to  the  first  and  imposes  a  limitation 
upon  the  Administrator  no  more  inflexible  than  the  first. 

The  second  requirement  has  been  fully  construed  by  the 
Supreme  Court  in  the  Opp  case,  supra.  It  was  there  argued 
that  because  a  mathematical  preponderance  of  the  textile  in¬ 
dustry  was  located  in  the  South,  the  Administrator  should 
have  appointed  at  least  a  majority  of  the  total  committee  from 
the  southern  states.  In  dismissing  this  contention,  the  Court 
said  (p.  535) : 

The  requirement  of  the  statute  that  the  Administrator 
give  “due  regard*’  to  geographical  considerations  is  not 
a  requirement  for  a  mathematical  geographical  appor¬ 
tionment  of  the  committee.  It  calls  jor  the  exercise 
of  discretion  by  the  Administrator  in  selecting ,  with  the 
purposes  of  the  Act  in  mind ,  a  committee  on  which  the 
geographically  distributed  interests  of  the  Industry 
shall  be  fairly  represented.  As  the  record  shows  that 
the  lowest  wage  scale  prevailed  in  the  southern  mills, 
the  Administrator  could  have  concluded  that  a  selec¬ 
tion  of  a  committee,  a  majority  of  whose  members  rep¬ 
resented  a  low  wage  locality  would  tend  to  defeat  the 
purposes  of  the  Act.  The  Act  was  also  intended  to 
protect  the  interests  of  employers  and  employees  of 
mills  in  other  localities  which  compete  with  the  low 
wage  scale  mills.  We  cannot  say  that  the  Admin¬ 
istrator  failed  to  give  “due  regard”  to  geographical 
considerations  or  otherwise  abused  his  discretion  in  the 
selection  of  the  Committee.  [Italics  supplied.] 
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The  standard  which  must  guide  the  Administrator’s  choice 
of  employer  representatives  is  obviously  the  same  standard 
which  the  Supreme  Court  used  to  measure  compliance  with 
the  requirement  that  “due  regard”  be  paid  to  geographical 
factors — ‘'the  exercise  of  discretion  by  the  Administrator  in 
selecting ,  xcith  the  purposes  of  the  Act  in  mind a  committee 
which  shall  fairly  give  voice  to  the  interests  of  employers  in 
the  industry.  Employers  must  be  represented,  but  who  shall 
be  their  representatives  is  to  be  determined  by  the  Admin¬ 
istrator  in  the  exercise  of  a  sound  discretion,  guided  by  the 
purposes  of  the  Act  and  the  procedure  under  which  these 
representatives  must  function. 

The  purpose  of  the  industry  committee  procedure,  section 
8  (a)  discloses,  is  to  reach  “as  rapidly  as  economically  feas¬ 
ible”  a  universal  minimum  wage  of  40  cents  an  hour  in  all 
industries  covered  by  the  Act.  To  the  attainment  of  that  end. 
Congress  authorized  the  Administrator  to  select  committees 
for  a  single  industry,  or  by  virtue  of  the  definition  contained 
in  section  3  (h),  for  a  group  of  industries,  to  recommend  wage 
rates  for  the  industry  or  industry  group.  Section  3  (h)  was 
obviously  designed  not  only  to  give  flexibility  in  defining  the 
limits  of  a  particular  industry  but  to  enable  a  single  com¬ 
mittee  to  appraise,  investigate,  and  coordinate  problems  in 
related  industries  common  to  the  group,  and  thus  to  avoid 
duplication  of  effort  and  expense  and  to  assure  a  uniform 
perspective  in  treating  substantially  similar  questions.  De¬ 
spite  differences  which  support  the  Administrator’s  conclusion 
that  the  Infants’  and  Children’s  Outerwear  Industry  is  to  be 
regarded  as  a  distinct  “industry”  within  the  meaning  of  the 
Act  (A.  <fc  S.  App.  60),  its  inclusion  in  the  general  apparel 
group  is  clearly  justified  (A.  &  S.  App.  60-61).  He  found 
that  all  of  the  constituent  apparel  industries  use  similar  raw 
materials  and  involve  practically  identical  processes  of  manu¬ 
facture,  consisting  primarily  of  the  cutting,  sewing,  and  press¬ 
ing  of  materials.  Use  of  machinery  throughout  the  apparel 
industries  is  mainly  limited  to  cutting  and  sewing  machines. 
Such  differences  in  labor  skill  as  exist  are  differences  of  degree 
rather  than  of  kind.  Similarly,  all  of  the  apparel  products 
move  through  the  same  general  type  of  distribution  channels. 
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All  of  the  apparel  industries,  moreover,  are  sensitive  to  style 
changes,  although  in  varying  degree;  style  fluctuations 
heighten  the  intense  competition  throughout  the  industries 
which  arises  from  the  extensive  use  of  the  contractor  system 
and  the  ease  of  entry  into  the  business.13 

The  Administrator's  finding  that  these  characteristics  were 
shared  by  the  Infants'  and  Children's  Outerwear  Industry  was 
fully  supported  by  the  evidence  (A.  &  S.  App.  214).  The 
fabrics  and  production  methods  are  essentially  the  same  ( A.&  S. 
App.  321,  317).  and  similar  conditions  prevail  with  respect 
to  size  of  establishment,  presence  of  contracting,  and  intensity 
of  competition  (A.  <fc  S.  App.  325).  Moreover,  some  members 
of  the  Committee  were  engaged  in  the  manufacture  of  chil¬ 
dren's  outerwear.1  ‘  Finally,  articles  of  apparel  for  children  were 
made  by  firms  which  also  produced  articles  included  in  other  in¬ 
dustries  within  the  apparel  group.  The  extent  of  this  over¬ 
lapping  was  comparatively  small  with  respect  to  the  infants* 
and  children's  industry  as  defined  by  the  Committee  (A.  &  S. 
App.  12S.  129,  161.  1S6).  It  must  be  noted,  however,  that  Mr. 
Zuckerman  defined  much  more  broadly  the  industry  which 
he  asserted  should  have  been  excluded  from  the  apparel  in¬ 
dustry  and  placed  under  the  jurisdiction  of  a  separate  com¬ 
mittee  (A.  &  S.  App.  220.  263). 15  Defined  in  that  manner  the 

11  A.  &  S.  App.  44.  The  homogeneity  of  the  apparel  group  is  emphasized 
by  the  nature  of  the  industries  producing  apparel  which  were  excluded 
from  thei  definition.  Thus,  knitted  outerwear  and  knitted  underwear  and 
hosiery  are  usually  made  in  separate  establishments  and  require  the  use 
of  specialized  equipment.  Hats,  millinery,  furs,  and  shoes  involve  differ¬ 
ent  raw  i  material  problems,  basic  differences  in  manufacturing  processes 
and  in  the  type  and  degree  of  labor  skill  required. 

“Dresses.  Hoffman  (A.  &  S.  App.  113,  214) ;  play  suits,  boys’  outerwear. 
Groebl  (A.  &  S.  App.  421-422). 

15  This  reference  to  a  more  limited  and  a  broader  children’s  wear  industry 
explains  certain  discrepancies  in  the  data  in  the  record.  Mr.  Zuckerman 
referred  to  the  industry  as  employing  100.000  workers  and  as  having  an 
annual  production  of  $175,000,000  (A.  &  S.  App.  223).  Other  testimony  indi¬ 
cated  that,  a*  defined  by  the  Committee,  the  Industry  had  an  annual  produc¬ 
tion  of  $73.(100,000.  with  infants’  and  children’s  apparel  to  the  value  of 
$114,000,000  manufactured  in  other  apparel  industries  as  defined  by  the 
Committee  (A.  &  S.  App.  127-128).  The  Administrator  found  that  the  In¬ 
dustry  as  defined  by  the  Committee  employed  about  24,000  workers  (A.  &  S. 
App.  58;  172.  317). 
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industry  would  have  included  children  s  bathrobes,  nightwear, 
underwear,  and.  with  some  qualification  coats,  all  of  which  were 
included  by  the  Committee  in  the  respective  industries  manu¬ 
facturing  similar  garments  for  adults.  The  result  would  have 
been  extensive  overlapping  (A.  &  S.  App.  128-129,  148-145). 
To  the  extent  that  the  Infants’  and  Children’s  Outerwear  In¬ 
dustry.  as  defined  by  the  Committee,  possessed  special  character¬ 
istics  arising  from  the  fact  that  the  garments  were  made  for 
children,  those  characteristics  were  shared  by  the  Robes  In¬ 
dustry.  the  Sleeping  Wear  Industry,  the  Underwear  Industry, 
and  the  Coat  Industry  which  were  defined  by  the  Committee 
to  include  children’s  garments.  It  is  clear,  therefore,  that  in 
addition  to  the  fundamental  factors  common  to  the  Infants’ 
and  Children's  Outerwear  Industry  and  the  other  apparel  in¬ 
dustries.  whatever  distinguishing  features  may  mark  the  pro¬ 
duction  and  distribution  of  apparel  for  children  were  shared,  to 
some  extent,  by  many  of  the  other  apparel  industries. 

The  twenty-five  separate  apparel  industries  which  were  ulti¬ 
mately  included  in  the  general  apparel  group  employ  about 
(350.000  wage  earners  in  approximately  12.500  establishments 
throughout  the  country,  with  an  annual  production  of  ap¬ 
proximately  $2,700,000,000.  From  this  vast  group  the  Admin¬ 
istrator  was  required  to  select  a  reasonably  representative 
body  of  persons  to  speak  for  the  employers  and  employees  in 
these  industries.1"  Had  these  representatives  been  selected 


u  Of  the  12  other  industries  within  the  apparel  group  which  also  hud  vo 
iiiemhrrx  on  the  t/rncral  committee  (Corsets  and  Allied  Garments:  Men’s 
Neckwear  ami  Scarfs;  Ladies’  Handbags:  Women’s  Blouses,  Shirtwaists. 
Neckwear  and  Scarfs:  Women’s  Underwear.  Nightwear  and  Negligees; 
Men’s  and  IJ«*,vs’  Woven  Underwear;  Belts;  Garters.  Susi>enders  and  Arm 
Bands;  Itaiuwear;  Dress  Gloves:  Artificial  Flowers  and  Feathers :  Cov¬ 
ered  Buttons  and  Buckles),  objections  to  the  membership  of  the  committee 
were  received  from  only  one  during  the  public  hearings,  though  a  number 
of  employers  in  these  industries  appeared  in  opposition  to  the  recommenda¬ 
tions  for  other  reasons.  The  approximate  size  of  some  of  the  industries 
from  which  there  was  no  complaint  that  they  had  received  no  direct 
representation  compares  not  unfavorably  with  the  size  of  the  Infants’ 
and  Children’s  Wear  Industry  as  defined  by  the  committee.  Thus,  the 
Corset  and  Allied  Garment  Industry  has  approximately  16,000  wage  earners 
and  produces  $70,000,000  worth  of  products  annually  (Tr.  S331 ) .  The 
Men’s  Neckwear  and  Scarf  Industry  has  10,000  employees  and  produces 
$50,000,000  worth  of  products  annually  (Tr.  117S6-117S7).  The  Ladies’ 
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with  mathematical  exactness  and  even  with  only  one  member 
of  the  industry  for  each  constituent  division,  the  Committee 
would  have  numbered  a  minimum  of  seventy-five  members. 
The  inconvenience,  expense,  and  difficulty  in  assembling  from 
all  parts  of  the  country  a  committee  of  such  proportions  are 
obvious:  equally  obvious  are  the  functional  unwieldiness  and 
inefficiency  of  such  a  body,  the  increased  temptation  to  fac¬ 
tional  differences  and  the  dangers  of  delay.  Unless  Section 

5  (b)  embodies  sheer  “Congressional  idiosyncrasy”  ( Keijer 

6  Keijer  v.  R.  F.  C.,  306  U.  S.  3S1.  393),  it  must  not  be  con¬ 
strued  to  create  and  require  the  very  delay,  difficulty,  and 
expense  which  Section  3  (h)  was  obviously  designed  to  elim¬ 
inate.  Xot  even  petitioners  claim  that  the  Administrator  was 
required  to  give  mathematically  proportional  representation 
to  every  constituent  industry  in  the  Apparel  group,  or  “due 
regard”  to  the  geographical  distribution  of  each  of  the  “in¬ 
dustries.” 

The  discretion  of  the  Administrator  is  not  confined  more 
narrowly  in  this  case  than  it  was  by  the  Supreme  Court  in 
Opp  Cotton  Mills,  Inc.,  v.  Administrator,  supra,  where  despite 
the  “due  regard”  clause  in  Section  5  (b)  it  was  held  that  the 
Administrator  may  conclude  “that  a  selection  of  a  committee, 
a  majority  of  whose  members  represented  a  low  wage  locality, 
would  tend  to  defeat  the  purposes  of  the  Act.”  and,  conse¬ 
quently.  he  could  award  the  preponderance  of  representation 
to  higher  wage  areas,  even  though  a  preponderance  of  the 
industry  was  in  the  lower  wage  areas. 

For  these  reasons,  it  is  clear  that  the  statute  does  not  re¬ 
quire1  that  each  industry  in  a  group  of  industries  for  which  a 
single  committee  is  appointed  necessarily  be  represented  by  an 
employer  actually  engaged  in  that  industry  where  the  Ad¬ 
ministrator  finds  that  its  interests  can  adequately  be  repre¬ 
sented  by  other  employer  representatives  whose  interests  are 
substantially  identical.  Each  appointee  to  the  committee  is 

HandHag  Industry  has  11.000  employees  and  produces  $44,000,000  worth  of 
products  annually  (Tr.  11775  and  footnote).  The  Women’s  Blouse.  Shirt¬ 
waist.  Neckwear  and  Scarf  Industry  (not  including  Neckwear  and  Scarfs) 
has  0.500  employees  and  produces  $29,000,000  worth  of  products  each  year 
(Tr.  832S).  The  Women’s  Underwear,  Nightwear,  and  Negligee  Industry 
has  an  average  annual  employment  of  30.000  wage  earners  (Tr.  11700). 
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dearly  expected  and  required  to  represent  all  employers  in 
the  entire  industry  or  group  of  industries.  As  the  Adminis¬ 
trator  pointed  out  (A.  &  S.  App.  48) :  “The  duties  of  the  com¬ 
mittee  members  extended  to  the  entire  apparel  industry  as 
defined  and  were  in  no  sense  restricted  to  any  particular  divi¬ 
sion  thereof  with  which  they  happened  to  be  connected.” 
The  members  of  the  Apparel  Committee  who  were  appointed 
and  did  serve,  it  is  clear  from  the  record,  understood  this  to  be 
their  function.  (A.  &  S.  App.  302;  Resp.  App.  43-45.)17 
Finally,  the  Administrator  found  that  “there  are  common  ele¬ 
ments  in  the  manufacture  and  distribution  of  the  apparel 
products  and  in  the  organization  of  the  Apparel  Industry 
which  qualify  each  employer  on  the  Committee  to  represent 
all  of  the  industries  covered  by  the  Committee**  (A.  <k  S.  App. 
61-62),  and  there  was  no  evidence  that  the  chosen  employer 
representatives  were  incompetent  to  represent  the  Infants’ 
and  Children’s  Outerwear  Industry. 

Fully  supported  by  the  evidence,  these  findings  must  stand. 
It  was  decided  in  the  Opp  Cotton  Mills  case  that:  “The  com¬ 
mand  of  Section  8  (d)  that  the  Administrator,  as  a  prerequisite 
to  a  wage  order,  find  that  the  recommendations  of  the  commit¬ 
tee  ‘are  made  in  accordance  with  law’  does  not  extend  *  *  * 

beyond  inquiry  upon  evidence  before  the  Administrator 
whether  the  requirement  of  statute  and  rules  of  the  Adminis¬ 
trator  as  to  the  composition  of  the  committee  *  *  *  have 

been  observed”  (p.  536). 

2.  The  conference  resolution. 

On  October  13.  193S.  the  Administrator  wrote  a  letter  to 
representative  members  of  the  employers  and  employees  in  the 

17 Dr.  Herman  Feldman,  Professor  of  Industrial  Relations  at  Dartmouth 
College,  a  representative  of  the  public  on  the  Committee,  made  the  follow- 
ins:  observations  when  Mr.  Zuckerman  appeared  before  a  subcommittee  to 
request  the  exclusion  of  his  industry :  “That  question  is  on  what  theory 
the  employer  members  are  represented  *  *  *.  As  I  understand  it,  they 

were  appointed  *  *  *  because  they  are  employers  and  so  far  related 

to  the  industry  and  familiar  with  it  that  the  presentation  of  somebody  as 
capable  as  yourself  or  your  associates  will  have  some  sense  to  it.  They 
take  their  obligation  freely  *  *  *.  I  should  imagine  that  it  would  bo 

rather  difficult  to  form  a  committee  representing  industries’  rather  than 
the  employer  point  of  view."  (A.  &  i>.  App.  304.) 
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various  apparel  industries  inviting  them  to  confer  with  him  in 
Washington.  At  the  conference,  which  was  held  October  20. 
1938.  the  resolution  quoted  on  page  56  of  petitioners’  brief 
was  passed,  recommending  that  (1)  the  Administrator  should 
appoint  one  general  committee  for  the  whole  apparel  group  and 
(2)  that  subcommittees  to  consider  various  branches  of  the  in¬ 
dustry  at  the  same  time  be  appointed  by  the  Administrator. 
The  resolution  referred  to  was  very  general.  Its  language  does 
not  limit  the  composition  of  the  subcommittees  recommended 
by  it  oi-  the  scope  of  the  subjects  of  their  inquiry.  It  reads  as 
follows : 

That  the  Administrator  appoint  a  General  Industry 
Committee,  and  that  the  Administrator  appoint  suf¬ 
ficient  and  adequate  subcommittees;  that  such  sub¬ 
committees  shall  have  representation  on  the  General 
Industry  Committee.  (A.  and  S.  App.  20S.) 

It  does  not  appear  in  what  way  the  resolution  as  worded 
was  not  followed  except  insofar  as  it  asked  that  the  Adminis¬ 
trator  appoint  the  subcommittees.  That  Section  S  (d)  in¬ 
tended  to  permit  the  committee  itself  to  appoint  necessary 
subcommittees  is  clear.  It  is  also  clear  that  the  resolution 
did  not  call  for  the  appointment  of  a  separate  subcommittee 
to  consider  the  problems  of  the  Infants’  and  Children’s  Wear 
Industry. 

On  the  assumption  that  it  did  call  for  the  appointment  of  a 
separate  subcommittee  for  petitioners'  industry,  petitioners 
claim  that  the  resolution  established  “a  rule  to  which  the  Ad¬ 
ministrator  was  bound  to  conform"  (Pet.  Br.,  p.  57).  Such  a 
contention  is  nothing  less  than  frivolous.  The  conference  in 
Washington  was  called,  as  the  Administrator  specifically 
pointed  out  in  his  letter  of  invitation,  to  receive  “advice” 
from  the  industry.  Its  calling  was  not  required  by  the  Act 
and  it  is  manifest  that  the  Administrator  regarded  it  simply 
as  a  convenient  method  of  obtaining  suggestions  from  those 
who  would  be  affected  by  the  contemplated  wage  orders.18 

"The  absurdity  of  petitioners’  contrary  position  is  emphasized  by  the 
fact  that  the  conferees  of  October  19,  193S,  consisting  mainly  of  manufac¬ 
turers  of  cotton  garments,  adopted  a  resolution  which  provided  in  substance 
that  the  committee  to  be  appointed  for  that  group  should  have  no  connec- 
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The  Administrator  was  not  only  not  bound  by  such  advisory 
resolutions  as  that  introduced  by  Mr.  Zuckerman,  but  he 
would  have  been  violating  the  Act  had  he  considered  himself 
so  bound.  The  statute,  if  for  no  other  than  constitutional 
reasons.11’  places  the  primary  responsibility  of  choosing  a  com¬ 
mittee  on  the  Administrator.  This  responsibility  is  no  more 
to  be  surrendered  to  the  resolutions  of  nonofficial  bodies  than 
to  be  delegated  to  them. 

Ill 

The  procedure  by  which  the  wage  order  was  established  com¬ 
plied  with  statutory  requirements  in  all  respects 

The  absence  of  a  representative  of  the  Infants’  and  Chil¬ 
dren's  Wear  industry,  or  of  Mr.  Zuckerman’s  Association,  from 
membership  on  the  Apparel  Industry  Committee  and  peti¬ 
tioners’  resentment  of  such  absence  appear  to  color  most  of 
their  remaining  objections  to  the  procedure  followed  by  the 
Apparel  Industry  Committee,  its  subcommittees,  and  the  Ad¬ 
ministrator.  Most  of  these  arguments,  like  the  contentions 
of  the  petitioner  in  the  Opp  case, 

rest  on  the  presupposition  that  either  the  statute  or 
the  demand  of  due  process  of  law  requires  the  Com¬ 
mittee  to  hold  hearings  upon  notice  to  interested  per¬ 
sons  and  that  its  hearings  be  subject  to  review  before 
the  Administrator  and  finally  as  a  part  of  the  proceed¬ 
ings  before  the  Administrator  to  judicial  review  on 
petition  to  the  Circuit  Court  of  Appeals,  as  provided 
by  Sec.  10  (p.  535). 

Like  those  arguments,  the  other  objections  which  petitioners 
raise  to  the  procedure  followed  prove  equally  groundless  when 
examined  in  the  light  of  the  statute. 

tion  with  any  committee  appointed  for  the  clothing  or  dress  industry.  The 
October  20  resolution  urged  appointment  of  one  committee  for  the  whole 
apparel  Industry.  Under  petitioners’  theory,  the  Administrator  could  have 
appointed  no  committee  at  all,  being  fettered  by  an  irresolvable  conflict 
in  resolutions. 

”  In  fact,  petitioners’  own  argument  that  the  Act  is  unconstitutional  is 
based  on  the  contention  that  it  delegated  governmental  powers  to  nonoffieial 
bodies  (Pet.  Br.  40—49). 
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(a)  It  is  first  urged  that  because  a  member  for  the  Infants’ 
and  Children's  Wear  industry  had  not  been  appointed  to  the 
general  apparel  committee  by  the  Administrator,  the  commit¬ 
tee  itself  should  have  designated  a  representative  of  the  In¬ 
fants’  and  Children's  Wear  industry  to  meet  with  the  sub¬ 
committee  which  was  appointed  and  authorized  by  the  full 
committee  to  deal  specifically  with  that  industry  (Pet.  Br. 
p.  58).  The  obvious  answer  is  that  the  general  committee 
not  only  is  not  required  by  the  statute  to  take  such  action, 
but  it  is  clear  from  Section  S  (b)  that  subcommittees  must 
be  composed  of  members  of  the  general  industry  committee 
who  are  appointed  by  the  Administrator.  Selection  of  an 
outsider  to  participate  on  the  subcommittee  which  voted  to 
recommend  a  35-cent  minimum  to  the  full  committee  would 
clearly  have  been  unauthorized.  Since  we  have  shown  that  a 
representative  from  the  industry  was  not  entitled  as  of  right 
to  membership  on  the  general  committee,  a  fortiori,  he  was 
not  entitled  to  membership  on  the  constituent  subcommittee. 
As  the  Administrator  made  clear  to  the  committee  members, 
divisions  or  interests  not  directly  represented  were  to  be  per¬ 
mitted  to  present  evidence  before  the  main  committee  or  an 
appropriate  subcommittee.  (Tr.  5822). 

(b)  Petitioners  then  urge  that  the  subcommittee  appointed 
to  investigate,  among  other  things,  the  Infants’  and  Children’s 
Wear  industry  was  improperly  constituted  since  it  consisted 
of  five  public  members,  six  employer  members,  and  seven 
employee  members,  a  proportion  not  in  exact  mathematical 
equality  (Pet.  Br.  pp.  5S-60).  In  so  arguing,  petitioners 
again  seek  to  import  into  the  statute  a  provision  which  is  not 
there ;  the  requirement  of  tripartite  equality  of  representation 
governs  the  composition  of  the  general  industry  committee, 
not  its  subcommittees  appointed  for  preliminary  investigatory 
purposes.  The  reason  for  this  is  implicit  in  the  nature  and 
function  of  the  subcommittees  themselves;  they  are  simply 
to  gather  relevant  data  and  to  report  them  back  to  the  whole 
committee.  The  general  industry  committee,  and  that  com¬ 
mittee  only,  makes  wage  recommendations  to  the  Adminis- 
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trator.*"  So  long  as  there  is  equality  of  representation  on  this 
whole  committee,  the  equality  requirement  contained  in  Sec¬ 
tion  5  (b)  is  fully  met.  and  the  statute  demands  no  more. 
See  Opp  Cotton  Mills,  Inc.  v.  Administrator ,  supra. 

(c)  Again,  petitioners  complain  that  the  Apparel  Industry 
Committee  failed  to  appoint  an  impartial  subcommittee  to 
consider  the  request  of  the  infants’  and  children’s  wear  in¬ 
dustry  for  exclusion  from  any  proposed  wage  order  on  the 
ground  that  such  industry  had  not  been  adequately  repre¬ 
sented  on  the  committee  (Pet.  Br.  pp.  24,  60-62).  Specifi¬ 
cally.  it  is  repeatedly  claimed  that  Mr.  Samuel  Hoffman,  an 
employer  member  of  the  committee,  not  only  lacked  an  in¬ 
dulgent  appreciation  of  the  importance  of  the  infants’  and 
children’s  wear  industry,  but  was  actually  prejudiced  against 
it  (Pet.  Br.  pp.  23,  60). 

An  examination  of  the  entire  record  will  show  that  the  claim 
of  prejudice  is  entirely  unwarranted.  Such  heated  exchanges 
as  occurred  between  Mr.  Hoffman  and  Mr.  Zuckerman  were  as 
much  a  result  of  the  latter’s  ‘‘prejudiced”  attitude  toward  the 
committee  as  of  any  other  factors.  And  relations  between  Mr. 
Zuckerman  and  the  committee  were,  of  course,  not  helped  by 
Mr.  Zuckerman’s  refusal  to  cooperate,  to  present  any  testi¬ 
mony  or  to  participate  in  the  task  of  arriving  at  a  proper  wage 
rate.  The  claim  of  prejudice  is  directed  at  one  member  of  a 
subcommittee  of  three  whose  vote  was  unanimous,  and  at  only 
one  member  of  the  committee  of  forty-eight  which,  without 
dissent,  approved  the  rate  in  question. 

However,  even  if  the  claim  be  assumed  to  be  true,  the  Su¬ 
preme  Court  has  cautioned  in  the  Opp  case  that  “the  mental 
processes  by  which  Committee  members  reached  their  con¬ 
clusion”  are  not  to  be  reviewed  by  the  Administrator,  nor  by 
the  courts.  The  Apparel  Industry  Committee  was  required 
neither  to  hold  a  hearing,  nor  to  appoint  a  subcommittee  to 
hold  a  hearing  to  listen  to  arguments  by  petitioners.  The  fact 
that  a  hearing  was  held  in  the  course  of  investigation  did  not 
impose  a  duty  on  the  subcommittee  to  constitute  itself  an  ad¬ 
ministrative  rather  than  an  investigatory  body  and  to  observe 

10  This  was  fully  understood  by  the  Apparel  Industry  Committee  (Resp. 
App.  43.  45). 
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the  technical  procedure  of  an  administrative  hearing.  Opp 
Cotton  Mills ,  Inc.,  v.  Administrator ,  supra,  p.  15.  The  ap¬ 
pointment  of  a  subcommittee,  even  if  a  hostile  one,  and  the 
holding  of  a  hearing  by  it,  even  if  an  inadequate  one.  afforded 
petitioners  greater  opportunity  to  present  their  views  than 
that  to  which  they  were  entitled  by  the  statute.  Their  com¬ 
plaints  under  such  circumstances  are  utterly  misconceived. 

(d)  Pages  63  to  71  of  petitioners’  brief  are  devoted  to  the 
argument  that  the  statute  was  disregarded  because  the  hear¬ 
ing  on  the  recommendations  of  the  Apparel  Industry  Com¬ 
mittee  was  presided  over  by  Thomas  Holland,  a  trial  exami¬ 
ner  specifically  designated  by  'he  Administrator,  rather  than 
by  the  Administrator  himself.  This  objection  is  similar  to 
that  raised  by  the  petitioners  in  Southern  Garment  Associa¬ 
tion  v:  Administrator,  No.  7709,  which  has  been  fully  discussed 
and  answered  in  respondent’s  brief  in  that  case.  Incorporat¬ 
ing  what  has  there  been  said,  we  do  not  repeat  it  here. 

(e)  Petitioners’  final  objection,  although  by  no  means  clear, 
seemsi  to  be  that  the  Apparel  Industry  Committee,  in  recom¬ 
mending  minimum  wage  rates  to  the  Administrator,  failed  to 
pay  “due  regard  to  economic  and  competitive  conditions”  and 
adequately  to  consider  what  rates  would  “not  substantially 
curtail  employment  in  the  industry,”  as  required  by  Section 
S  (b).  Specifically,  petitioners  allege  that  inadequate  atten¬ 
tion  was  paid  to  “problems  of  overlapping”  of  industries  be¬ 
cause  knitted  underwear  and  knitted  outerwear  are  often  used 
in  the  manufacture  of  a  number  of  infants’  and  children’s 
wear  products,  yet  they  are  covered  by  wage  orders  not  rec¬ 
ommended  by  the  general  Apparel  Industry  Committee. 
Other  factors  which  should  have  been  extensively  considered, 
petitioners  claim,  are  the  effect  a  wage  order  for  the  railroad 
industry  might  have  on  increased  freight  rates  which  would  in 
turn  effect  the  infants’  and  children’s  wear  industry21  (Pet. 

31  Petitioners  apparently  argue  that  the  committee  could  not  fix  a  proper 
rate  for  this  industry  because  of  the  possible  effect  of  rates  fixed  or  to  be 
fixed  by  committees  for  other  industries,  e.  g.  the  Railroad  Carrier  Indus¬ 
try  Committee  (I'er.  Br.  p.  78).  This  argument  would  make  industry 
committee  action  impossible  unless  a  single  committee  were  api>ointed  to 
consider  simultaneously  every  industry  in  the  United  States  subject  to  the 
Act. 
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Br.  p.  78)  and  what  petitioners  call  the  “emotional  and  some¬ 
times  economic  bases”  of  home  production  of  wearing  apparel 
by  the  female  relatives  of  infants  and  children  or  by  home 
dressmakers  (Pet.  Br.  p.  79).  Likewise,  the  Administrator’s 
failure  to  consider  these  same  factors  is  claimed  to  be  a  viola¬ 
tion  of  Section  S  (d).22 

Careful  examination  of  petitioners’  brief  fails  to  reveal  the 
specific  grounds  for  their  complaint.  If  what  is  urged  is  that 
consideration  of  these  various  additional  factors — which  peti¬ 
tioners  vaguely  characterize  as  relating  to  “economic  and  com¬ 
petitive  conditions” — would  have  led  the  Apparel  Committee 
to  recommend  a  lower  rate  for  the  infants’  and  children's  wear 
industry,  the  simple  answer  is  that  petitioners  have  nowhere 
challenged  the  recommended  rate  of  35  cents  as  too  high.  If 
it  is  contended  that  consideration  of  these  additional  factors 
would  have  led  the  Committee  and  the  Administrator  to  find 
that  the  rate  recommended  would  substantially  curtail  em¬ 
ployment  in  the  industry,  it  must  be  emphasized  that  both 
the  Committee 23  and  the  Administrator 24  found  that  the  rate, 
giving  due  regard  to  economic  and  competitive  conditions, 
would  not  curtail  such  employment,  and  petitioners  do  not 
deny  that  the  finding  was  supported  by  substantial  evidence 
(Pet.  Br.  p.  72). 

If,  instead,  petitioners  are  suggesting  that  the  Committee 
and  the  Administrator  should  have  determined  that  the  fac¬ 
tors  which  petitioners  suggest  were  particularly  significant 
and  should  have  been  explored  at  greater  length,  they  are 
suggesting  that  this  court  examine  other  factors  not  in  the 
record  and  reach  an  independent  judgment  as  to  a  proper 
wage  rate.  As  was  pointed  out  in  the  Opp  decision  this  court 
is  neither  obliged  nor  permitted  to  review  the  economic  data 
before  the  Committee  and  the  Administrator  and  determine 
whether  greater  weight  should  have  been  given  one  competi¬ 
tive  factor  than  another. 

“It  is  difficult  to  understand  bow.  if  the  rate  fixed  is  not  too  high  under 
the  statute  the  consideration  of  these  obscure  factors  would  help  fulfill 
any  statutory  purpose. 

*  A.  &  S.  App.  358. 

**  A.  &  S.  App.  71. 


However,  there  is  no  doubt  that  the  possibility  of  overlap¬ 
ping  of  certain  products  manufactured  by  the  infants’  and  chil¬ 
dren’s  wear  industry  with  products  included  in  other  wage 
orders  established  upon  recommendation  of  different  commit¬ 
tees  was  recognized  by  both  the  Apparel  Industry  Commit¬ 
tee  “  and  the  Administrator/*  The  suggested  exclusion  of  this 
industry  from  the  Apparel  Industry  recommendations  was 
considered  by  the  Committee  and  rejected.*7  As  the  Supreme 
Court  pointed  out  in  the  Opp  case  (p.  535) : 

The  inclusion  of  a  given  product  in  one  industry  or  an¬ 
other.  where  both  are  subject  to  the  Act,  principally 
concerns  convenience  in  administering  the  Act.  For 
the  provisions  for  classification  with  appropriate  wage 
differentials  affords  ample  opportunity  for  fixing  an  ap¬ 
propriate  wage  with  respect  to  any  product  whether  it 
is  placed  in  one  industry  or  another. 

Certainly,  the  inclusion  of  petitioners’  industry  in  the  Ap¬ 
parel  Wage  Order  was  fully  as  supportable  as  the  exclusion  of 
the  wool  industry  from  the  textile  wage  order  discussed  in  the 
Opp  case.  Finally,  it  should  be  noted  that  petitioners  were 
at  all  times  free  to  introduce  evidence  of  overlapping  and  of 
“emotional”  competitive  factors  at  the  Administrator’s  hearing 
before  the  trial  examiner.  Instead,  they  refused  to  introduce 
any  evidence  as  to  the  effect  of  the  proposed  rate  upon  their 
industry  (A.  &  S.  App.  62.  f.  n.  19). 

In  fact,  petitioners  have  no  standing  to  raise  this  objection. 
Section  1 10  provides  that  “no  objection  to  the  order  of  the 
Administrator  shall  be  considered  by  the  court  unless  such 
objection  shall  have  been  urged  before  the  Administrator  or 
unless  there  were  reasonable  grounds  for  failure  so  to  do.” 
Since  the  petitioners  refused  to  introduce  any  evidence  con¬ 
cerning  the  effect  of  the  proposed  rate  upon  their  industry 
or  on  the  subject  of  other  factors  to  be  considered,  they  are 
in  no  position  to  complain  now. 

85  a.  &  s.  App.  .m 

*  A.  &  S.  App.  r.JMX).  73. 

*  A.  &  S.  App.  270-271,  274. 
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In  short,  although  the  Apparel  Committee  and  the  Admin¬ 
istrator  followed  the  procedure  outlined  in  the  statute,  con¬ 
sidered  abundant  evidence  (bearing  on  the  factors  which  the 
statute  charged  them  to  consider)  and  established  a  wage  rate 
(which  is  not  challenged)  supported  by  extensive  findings 
(admittedly  supported  by  substantial  evidence),  petitioners 
insist  that  the  entire  procedure  should  be  overturned  because 
they  would  have  preferred  a  different  technique  to  have  been 
followed  or  different  factors  to  have  been  emphasized.  Ob¬ 
viously,  the  procedural  or  economic  preferences  of  the  peti¬ 
tioners  are  not  the  standards  by  which  the  wage  order  is  to 
be  tested.  The  applicable  standards  are  in  the  Act  itself  and 
they  impose  on  the  Committee  and  the  Administrator  the 
ultimate  duty  of  weighing  one  competitive  factor  against  the 
other.  That  petitioners  would  have  accorded  more  weight  to 
the  emotional  implications  of  home  knitting  and  other  con¬ 
siderations  which  they  assert  to  be  significant  is  not  the  test: 
so  long  as  there  is  substantial  supporting  evidence,  Congress 
has  required  that  the  Administrator's  judgment  be  decisive. 
Opp  Cotton  Mills,  Inc.,  v.  Administrator,  supra  (pp.  537-538). 

CONCLUSION 

For  these  reasons,  it  is  submitted  that  the  provisions  of 
the  Fair  Labor  Standards  Act  of  1938  were  fully  observed  in 
the  establishment  of  the  wage  order  for  the  infants’  and  chil¬ 
dren’s  outerwear  industry.  Affirmance  of  that  order  is  accord¬ 
ingly  prayed. 

Respectfully  submitted. 

Gerard  D.  Reilly, 

Solicit 

Irving  J.  Levy, 

Assistant  Solicitor. 

Jacob  D.  Hyman, 

Louis  P.  Haffer, 

Erwin  B.  Ellmann, 

Attorneys,  U.  S.  Department  of  Labor. 

February  1941. 
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United  States  Department  of  Labor, 
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PETITIONERS’  REPLY  BRIEF 

In  the  period  intervening  the  filing  of  petitioners’  brief 
and  the  administrator’s  answering  brief,  the  issues  involved 
in  this  proceeding  have  been  altered  to  some  extent  by  the 
decision  of  the  Supreme  Court  of  the  United  States  in  the 
Opp  Cotton  Mills  case  ( Opp  Cotton  Mills,  Inc.  v.  Adminis¬ 
trator,  decided  the  3rd  day  of  February,  1941)  wherein  the 
wage  order  provisions  of  the  Act  were  upheld  and  the 
textile  wage  order  issued  thereunder  was  sustained  against 
attack  upon  the  several  grounds  hereinafter  set  forth. 

The  Administrator’s  brief  cites  the  Opp  Cotton  Mills 
case  for  a  number  of  propositions,  some  of  which  were 
announced  by  the  Court  but  some  of  which,  we  submit, 
were  neither  held  nor  even  indicated  in  the  case.  Any 
reply  to  the  Administrator’s  answering  brief  must,  there¬ 
fore,  be  predicated  upon  a  proper  evaluation  of  the  rules 
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laid  down  in  the  Opp  Cotton  Mills  case.  The  case,  as  we 
read  it,  holds  the  following: 

1.  That  the  wage  order  provisions  of  the  Act  do 
not  involve  undue  delegation  of  legislative  powers  be¬ 
cause  of  the  adequacy  of  standards  set  up  bv  the  Act. 

2.  The  procedure  of  the  Industry  Committee  was 
assailed  for  its  failure  to  hold  adequate  hearings 
but  the  Court  hold  that  the  Committee  acts  as  an  in¬ 
vestigating,  rather  than  as  a  quasi- judicial  body.  The 
Court  distinguished  between  the  procedure  required 
of  the  Administrator  which  was  termed  “judicial  in 
character”,  and  that  required  of  the  Committee  or  its 
agents  which  was  considered  investigative  in  nature. 

3.  The  Court  clarified  the  Administrator’s  functions 
under  the  Act,  stating:  “The  command  of  Section 
8(d)  that  the  Administrator  as  a  prerequisite  to  a  wage 
order,  find  that  the  recommendations  of  the  Committee 
‘are  made  in  accordance  with  law’  does  not  extend  to 
a  review  of  the  evidence  and  hearings  before  the  Com¬ 
mittee  or  an  investigation  of  the  mental  processes  by 
which  the  Committee  members  reached  their  conclu¬ 
sion  to  recommend  the  minimum  wage,  or  extend  be¬ 
yond  inquiry  upon  evidence  before  the  Administrator 
whether  the  requirements  of  statute  and  rules  of  the 
Administrator  as  to  the  composition  of  the  Committee 
and  definition  of  the  Industry,  and  the  actions  required 
to  be  taken  by  the  Committee,  have  been  observed.” 

Insofar  as  the  issues  in  this  proceeding  are  concerned, 
the  foregoing  three  propositions  are  the  only  relevant  rules 
of  law  laid  down  by  the  Court  in  the  Opp  Cotton  Mills  case. 
For  the  purpose  of  laying  a  foundation  properly  to  evalu¬ 
ate  the  case,  however,  we  will  proceed  to  state  its  three 
other  holdings  which,  though  technically  irrelevant  to  the 
petitioners’  contentions  in  this  proceeding,  may  serve  to 
dispose  of  some  of  the  Administrator’s  arguments  made  in 
answer  to  those  contained  in  the  petitioners’  brief. 

4.  The  composition  of  the  Industry  Committee  was 
assailed  as  insufficiently  reflective  of  geographical  con¬ 
siderations,  but  the  Court  held  that  the  Act  required 


the  Administrator  to  give  only  “due  regard”  to  geo¬ 
graphical  considerations  and  hence  that  the  Adminis¬ 
trator  was  possessed  of  discretion  in  the  matter  and 
was  not  obliged  to  give  mathematical  preponderance 
to  any  particular  Industry  in  the  appointment  of  the 
General  Industry  Committee. 

5.  The  procedure  before  the  Administrator  was 
attacked,  it  being  contended  that  due  process  was  vio¬ 
lated  by  allowing  the  Industry  Committee  to  appear 
before  the  Administrator  by  counsel  and  to  offer  evi¬ 
dence  in  support  of  its  recommendations  and  also  by 
permitting  members  of  the  staff  of  the  Wage  and  Hour 
Division  to  give  similar  testimony.  The  Court  held, 
however,  that  the  practice  was  permissible. 

6.  The  definition  of  the  textile  industry  was  changed 
after  the  Industry  Committee  meeting  and  it  was  con¬ 
tended  that  this  was  unlawful.  But  the  Court  said 
that  the  statute  requires  simply  that  the  order  of  the 
Administrator  be  based  on  the  same  definition  as  that 
recommended  by  the  Industry  Committee.  The  Court 
added  in  this  connection:  “It  is  to  the  advantage  of 
the  Administration  of  the  Act  that  the  completeness 
and  the  accuracy  of  the  definition  should  be  re-exam¬ 
ined  and  the  definition  revised  with  the  aid  of  the 
Committee  at  any  time  before  its  report  is  submitted.” 

The  Opp  Cotton  Mills  case  has  undoubtedly  affected  the 
issues  presented  in  this  proceeding,  but  to  what  extent  ? 
Clarification  of  the  issues  will  undoubtedly  be  promoted 
bv  a  concise  analvsis  setting  forth  the  arguments  con- 
tained  in  the  petitioners’  main  brief  and  the  effect  thereon 
of  the  several  holdings  set  forth  in  the  Opp  Cotton  Mills 
cases.  Such  an  analvsis  follows : 

1.  It  is  contended  by  Point  I  of  the  petitioners’  brief 
that  the  wage  order  provisions  of  the  Fair  Labor  Stand¬ 
ards  Act  of  19f>S  are  unconstitutional  for  undue  delegation 
of  legislative  powers.  We  concede  that  there  is  no  pres¬ 
ent  validity  in  this  point  since  the  Supreme  Court  of  the 
United  States  has  determined  otherwise  in  the  Opp  Cotton 
Mills  case. 
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2.  It  is  contended  in  Point  II  of  the  petitioners’  brief 
that  the  order  of  the  Administrator  is  void  for  failure  both 
of  the  Administrator  and  of  the  General  Industry  Com¬ 
mittee1  to  conform  to  the  standards  set  up  by  the  wage 
order  provisions  of  the  Fair  Labor  Standards  Act  of  1938 
because : 

(a)  The  Administrator  failed  to  accord  representa¬ 
tion  to  the  Infants’  and  Children’s  Wear  Industry 
on  the  General  Industry  Committee.  Nothing  con¬ 
tained  in  the  Opp  Cotton  Mills  case  impairs  the 
validity  of  this  argument,  the  effort  by  the  Adminis¬ 
trator  in  his  answering  brief  to  prove  the  contrary 
notwithstanding.  If  anything,  the  Opp  Cotton  Mills 
case  supports  and  indeed  reinforces  the  petitioners’ 
argument  that  the  failure  by  the  Administrator  to 
accord  any  representation  whatever  to  the  petitioners’ 
industry  is  a  violation  of  the  Act  and  impairs  the 
validity  of  the  wage  order. 

i  _ 

(b)  The  General  Industry  Committee  failed  to  ac¬ 
cord  to  a  representative  of  the  Infants’  and  Children’s 
Wear  Industry  membership  on  the  Sub-Committee 
appointed  to  deal,  among  other  things,  with  the  In¬ 
fants’  and  Children’s  Wear  Industry.  In  the  light  of 
tjie  holding  in  the  Opp  Cotton  Mills  case,  this  argu¬ 
ment,  we  realize,  has  but  qualified  validity.  The 
$upreme  Court  settled  it  in  that  case  that  Sub-Com¬ 
mittees  are  investigating  bodies  appointed  in  the  dis¬ 
cretion  of  the  General  Industry  Committee  for  the 
purpose  of  making  adequate  investigation.  We  can, 
nevertheless,  continue  to  point  to  the  non-representa¬ 
tion  of  the  petitioners  on  the  Sub-Committee  ap¬ 
pointed  to  deal  with  the  wage  order  applicable  to  their 
industry  for  the  purpose  of  showing  that  the  peti¬ 
tioners’  non-representation  on  the  General  Industry 
Committee  was  not  cured  by  any  representation  given 
to  them  on  any  Sub-Committee  appointed  to  deter¬ 
mine  a  wage  order  applicable  to  them. 

(c)  The  General  Industry  Committee  failed  to  ap¬ 
point  a  Sub-Committee  equally  representative  of  em¬ 
ployers,  employees  and  the  public.  We  do  not  press 
this  argument  in  the  light  of  the  holding  in  the  Opp 
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Cotton  Mills  case  that  Sub-Committees  are  investigat¬ 
ing  organs  appointed  by  the  General  Industry  Com¬ 
mittee  in  its  discretion. 

(d)  The  General  Industry  Committee  failed  to  ap¬ 
point  an  impartial  Sub-Committee  to  consider  the  re¬ 
quest  of  the  Infants’  and  Children’s  Wear  Industry 
for  its  exclusion  from  the  apparel  industry  in  the  light 
of  its  non-representation  on  the  General  Industry 
Committee.  In  spite  of  the  holding  in  the  Opp  Cotton 
Mills  case  to  the  effect  that  Sub-Committees  act  as 
investigating  rather  than  judicial  bodies,  we  contend 
that  this  was  error,  especially  when  coupled  with  the 
other  deprivations  of  the  petitioners’  rights  to  such 
an  extent  that  a  long  story  of  vitiating  unfairness  is 
the  picture  drawn  by  the  actions  of  the  Industry  Com¬ 
mittee,  its  Sub-Committee,  its  Special  Committees  and 
the  Administrator. 

(e)  The  Administrator  failed  personally  to  hold  the 
hearings  required  to  be  held  by  Section  8(d)  of  the 
Act  and  delegated  instead  to  a  trial  examiner  the 
quasi- judicial  duty  to  hold  a  hearing.  Nothing  con¬ 
tained  in  the  Opp  Cotton  Mills  case  impairs  the 
validity  of  this  argument.  It  might  be  noted  and  it 
will  hereafter  be  shown,  that  the  Administrator’s  an¬ 
swering  brief  is  particularly  inconclusive  in  connection 
with  this  aspect  of  the  petitioners’  argument. 

(f)  The  Administrator,  the  General  Industry  Com¬ 
mittee  and  the  Sub-Committee  authorized  to  deal, 
among  other  things,  with  a  wage  order  applicable  to 
the  Infants’  and  Children’s  Wear  Industry,  failed  to 
comply  with  the  standards  set  forth  in  the  Act  by 
failing  to  consider,  among  other  things,  those  problems 
of  marketing,  distribution  and  non-business  competi¬ 
tion  resulting  from  home  production  to  which  the  In¬ 
fants’  and  Children’s  Wear  Industry  is  peculiarly 
subject.  The  Opp  Cotton.  Mills  case  does  not  affect 
the  validity  of  this  argument.  The  Infants’  and  Chil¬ 
dren’s  Wear  Industry  received  no  representation 
whatever  on  the  General  Industry  Committee.  As  a 
consequence,  its  problems  were  inadequately  con¬ 
ceived,  if  conceived  at  all.  The  basis  of  its  inception 
and  the  reasons  for  its  growth  and  the  explanation 
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for  the  present  enormity  of  the  Infants’  and  Children’s 
Wear  Industry  were  not  given  even  a  grain  of  con¬ 
sideration,  all  because  of  the  lack  of  representation 
of  the  Infants’  and  Children’s  Wear  Industrv  on  the 
General  Industry  Committee.  Again,  there  is  here 
contained  another  chapter  in  the  story  of  general  un¬ 
fairness  which  we  submit  is  fatal  to  an  administrative 
determination,  whether  the  character  of  that  deter¬ 
mination  be  termed  investigative  or  judicial.  Finally, 
the  failure  of  anybody,  whether  of  the  Administrator, 

the  General  Industrv  Committee  or  anv  Sub-Corn- 

•  • 

niittee,  appointed  to  deal  with  a  wage  order  applicable 
to  the  Infants’  and  Children’s  Wear  Industry,  to  con¬ 
sider  the  Industry’s  problems  and  differences,  is  evi¬ 
dence  of  the  fact  that  the  non-representation  of  the 
petitioners  on  the  General  Industry  Committee  was 
not  cured  by  any  consideration,  let  alone  adequate 
consideration,  given  to  the  petitioners’  interests  and 
problems,  although  it  was  included  in  the  General 
Industrv  Committee. 


3.  It  is  contended  in  Point  III  of  the  petitioners’  brief 
that  the  Administrator’s  order  was  grounded  in  procedure 
which  lacked  due  process,  to  the  prejudice  of  the  peti¬ 
tioners.  The  arguments  in  support  of  this  point  are  the 
same  as  those  offered  in  support  of  Point  11  of  petitioners’ 
main  brief,  the  difference  being  one  of  legal  emphasis  and 
choice  of  a  new  legal  category  rather  than  one  involving 
the  addition  of  new  facts.  It  is  also  contended  that  the 
petitioners  are  deprived  of  property  without  due  process 
of  la\V  for  the  further  reason  that  they  were  denied  equal 
protection  of  the  laws  in  that  other  and  smaller  industries 
received  representation  on  the  General  Industry  Committee 
while  petitioners  were  denied  similar  representation  and 
this,  in  spite  of  the  fact  that  the  General  Industry  Com¬ 
mittee  was  purportedly  authorized  to  issue  a  wage  order 
applicable  to  the  petitioners. 


4.  It  is  contended  in  Point  TV  of  the  petitioners'  brief 
that  the  order  of  the  Administrator  was  arbitrarilv  and 
capriciously  adopted,  was  based  upon  improper  considera- 


tion,  and  is  unsupported  by  substantial  evidence.  The  facts 
offered  in  support  of  this  argument  are,  as  in  the  case  of 
Point  III,  the  same  as  those  offered  in  support  of  Point 
II,  the  difference  being  simply  a  matter  of  choice  of  a 
different  legal  category  and  consequently,  a  different  basis 
of  emphasis. 


Summary  of  Petitioners’  Arguments 

From  the  foregoing,  it  will  be  seen  that  the  Opp  Cotton 
Mills  case  does  not  impair  the  validity  of  the  petitioners’ 
arguments  to  the  extent  that  such  arguments  contend: 

( 1 )  That  the  Administrator  was  under  a  legal  duty,  both 
by  virtue  of  the  plain  provisions  of  the  Act  and  the  Con¬ 
ference  Resolution,  to  accord  representation  to  the  Infants’ 
and  Children’s  Wear  Industry  upon  the  General  Industry 
Committee  and  that  the  failure  to  accord  such  representa¬ 
tion  was  fatal  to  the  validity  of  the  assailed  wage  order. 
At  no  time  in  the  proceedings,  either  in  connection  with  the 
appointment  of  Sub-Committees  or  the  considerations 
which  such  Sub-Committees  entertained  for  the  purpose  of 
determining  a  proper  wage  order  for  the  Infants’  and 
Children’s  Wear  Industry,  was  the  failure  to  accord  repre¬ 
sentation  of  that  Industry  upon  the  General  Industry  Com¬ 
mittee  cured. 

(2)  That  the  Act  imposed  upon  the  Administrator  a  duty 
of  exercising  in  person  his  quasi- judicial  function  to  hold 
a  hearing  under  Section  8  (d)  of  the  Act  and  that  the  Ad¬ 
ministrator’s  delegation  to  a  trial  examiner  of  such  quasi¬ 
judicial  duty  is  unauthorized  by  the  Act  and  nullifies  the 
wage  order. 

(3)  That  the  proceedings  which  commenced  when  the 
Administrator  called  a  conference  of  the  apparel  industry 
to  set  in  motion  the  appointment  of  a  General  Industry 
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Committee,  and  which  culminated  in  the  entry  of  a  wage 
order  for  the  petitioners’  industry,  did  not  cure  the  lack 
of  representation  of  the  petitioners’  industry  on  the  Gen¬ 
eral  Industry  Committee,  but,  on  the  contrary,  were  char¬ 
acterized  by  acts  of  unfairness  which  accumulated  to  the 
proportion  of  flagrance  in  their  disregard  of  the  peti¬ 
tioners’  legal  and  constitutional  rights. 


POINT  I 

The  Administrator  was  under  a  legal  duty,  both  by 
virtue  of  the  plain  provisions  of  the  Act  and  the  Con¬ 
ference  Resolution,  to  accord  representation  to  the 
Infants9  and  Children’s  Wear  Industry  upon  the  Gen¬ 
eral  Industry  Committee.  The  failure  to  accord  such 
representation  is  fatal  to  the  validity  of  the  assailed 
wage  order. 

The  Administrator  has  taken  no  issue  in  his  answering 
brief  with  the  petitioners’  argument  that  their  industry 
received  no  employer-representation  whatever  on  the  Gen¬ 
eral  Industry  Committee  while  other  industries  of  much 
smaller  proportion  did  receive  representation.  The  Ad¬ 
ministrator  justifies  such  non-representation,  however, 
with  two  arguments.  For  a  first  argument,  the  Adminis¬ 
trator  asserts  that  the  employers  appointed  to  membership 
on  the  Apparel  Industry  Committee  were  expected  to  repre¬ 
sent  the  entire  industrv  and  all  the  subdivisions  of  that 

•> 

industry  and  not  simply  to  represent  the  particular  sub¬ 
division  of  the  industry  in  which  they  were  engaged.  For 
his  second  argument,  the  Administrator  contends  that  “the 
standard  which  must  guide  the  Administrator’s  choice  of 
employer-representatives  is  obviously  the  same  standard 
which  the  Supreme  Court  (in  the  Opp  Cotton  Mills  case) 
used  to  measure  compliance  with  the  requirement  that  ‘due 
regard’  be  paid  to  geographical  factors — ‘the  exercise  of 
discretion  by  the  Administrator  in  selecting,  with  the  pur- 
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poses  of  the  Act  in  mind’,  a  committee  which  shall  fairly 
give  voice  to  the  interests  of  employers  in  the  industry”. 
The  Administrator  also  contends  that  the  Conference 
Resolution  is  not  a  rule  to  which  he  was  obliged  to  conform 
but  a  statement  of  policy  which  he  was  at  liberty  to  dis¬ 
regard. 

We  submit  that  none  of  the  foregoing  contentions  dis¬ 
pose  of  petitioners’  argument.  The  first  reason  assigned 
by  the  Administrator  to  explain  the  petitioners’  non¬ 
representation  on  the  General  Industry  Committee  falls 
short  of  persuasion,  we  submit,  because  it  conceives  of  the 
employer-representatives  upon  the  industry’s  committees 
as  judges,  possessed  of  broad  <cope  and  broad  vision  and 
clothed  with  judicial  robes  by  virtue  of  their  appointment 
by  the  Administrator  upon  the  General  Industry  Com¬ 
mittee.  We  read  the  Act  differently.  Our  reading  of  the 
Act  is  that  each  employer-representative  is  a  partisan  ap¬ 
pointed  to  exercise  his  partisanship  upon  a  committee  com¬ 
posed  also  of  partisan  labor  representatives.  The  Ap¬ 
parel  Industry  as  defined  by  the  Administrator  includes 
industries  which,  from  the  very  face  of  the  definition, 
compete  with  one  another,  thereby  necessitating  adequate 
employer-representation  for  each  industry.  Whatever 
argument  there  is  for  viewing  the  industry  committee  as  a 
judicial  group  must  be  limited  to  the  public  representatives. 

We  have  analyzed  in  our  main  brief  the  background 
against  which  the  idea  of  large  industry  committees  com¬ 
prising  a  number  of  industries,  was  incorporated  in  the 
Fair  Labor  Standards  Act  of  193S  (see  pp.  12-13).  The 
mushroom  growth  of  industry  committees  which  charac¬ 
terized  the  administration  of  codes  under  the  National 
Recovorv  Act,  was  therebv  sought  to  be  avoided.  Never- 
theless,  the  different  industries  thus  merged  in  the  larger 
industry  committees  were  to  be  represented  upon  the 
committee  so  that  their  problems  would  not  be  miscalcu¬ 
lated  by  employers  unacquainted  with  such  problems.  The 
Administrator  found,  as  a  fact,  in  his  findings  and  opinion 
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which  accompanied  the  assailed  wage  order,  that  the  In¬ 
fants'  and  Children's  Wear  Industry  is  a  “distinct"  indus¬ 
try  within  the  meaning  of  the  Act  (A.  &  S.  App.  p.  60) 
and  therefore  entered  a  wage  order  applicable  to  it,  sepa¬ 
rate  and  apart  from  those  entered  with  respect  to  other 
industries  included  in  the  General  Industry  Committee. 
He  nevertheless  accorded  no  representation  to  this  “dis¬ 
tinct”  industry  and  now  contends  that  other  employers 
were  equal  to  the  task  of  representing  them  because  they, 
too,  were  in  this  huge  apparel  industry  which  contains 
more  than  650,000  wages  earners  in  approximately  12,500 
establishments  throughout  the  country  and  having  an 
annual  output  of  approximately  $2,700,000,000  (p.  29  of  the 
Administrator’s  brief  in  7715). 

Upon  what  ground  the  Administrator  urges  that  an  em¬ 
ployer  with  no  judicial  or  administrative  experience  what¬ 
ever  to  qualify  him,  during  his  entire  lifetime  tending  to 
his  own  business,  can  suddenly  be  vested  by  the  Adminis¬ 
trator's  appointment  with  judicial  responsibility  to  lord 
over  a  vast  industry,  only  a  small  segment  of  which  he 
comprehends,  is  something  which  we  do  not  understand 
and  for  which  we  can  find  no  warrant  in  the  Act. 

The  second  argument  advanced  bv  the  Administrator  is 
equally  untenable.  The  argument  amounts  to  an  attempt 
to  stretch  the  holding  of  the  Opp  Cotton  Mills  case  beyond 
its  proper  confines.  In  the  Opp  Cotton  Mills  case,  the  peti¬ 
tioner  had  contended  that  it  did  not  receive  mathematical 
preponderance  on  the  Industry  Committee  in  spite  of  the 
fact  that  its  volume  of  manufacturing  exceeded  that  of  all 
other  sections  of  the  country.  The  Court  held,  however, 
that  the  Act  requires  the  Administrator  to  give  only  “due 
regard"  to  geographical  circumstances  and  hence  that  the 
Administrator  was  possessed  of  discretion  in  the  matter 
and  was  not  obliged  to  give  mathematical  preponderance 
to  any  industry  on  the  Industry  Committee.  That  is  all 
that  the  Court  held.  It  so  held  because  Section  5  (b)  of 
the  Act  plainly  provides  that  the  “administrator  shall  give 
due  regard  to  the  geographical  regions  in  which  the  indus- 


11 


try  is  carried  on".  There  is  no  similar  provision  contained 
in  Section  5  (b)  or  in  any  other  Section  of  the  Act  which 
provides  that,  in  connection  with  representation,  the  Ad¬ 
ministrator  shall  give  “due  regard".  On  the  contrary,  Sec¬ 
tion  5  (b)  simply  states  that  the  Administrator  shall  accord 
membership  on  the  Industry  Committee  to  persons  “repre¬ 
senting  employers  in  the  industry”  and  indeed,  in  the  Opp 
Cotton  Mills  case,  the  Supreme  Court  of  the  United  States 
went  out  of  its  way  to  point  out  that  the  petitioning  em¬ 
ployers  did  receive  representation  on  the  Industry  Com¬ 
mittee.  The  question  before  the  Court  in  the  Opp  Cotton 
Mills  case  was  simply  whether  there  was  sufficient  member¬ 
ship  in  the  light  of  geographical  circumstances.  It  is  more 
logical  to  contend  that  some  representation  must,  under 
Section  5  (b)  of  the  Act,  be  given  in  all  events  and  that 
the  Administrator’s  discretion  and  his  right  to  give  “due 
regard"  for  given  circumstances  is  limited  to  a  case  involv¬ 
ing  geographical  considerations.  If  Congress  had  intended 
to  vest  in  the  Administrator  the  discretionary  power  either 
to  deny  or  to  accord  representation  to  a  given  industry 
upon  the  General  Industry  Committee,  it  would  have  said 
so.  Its  outspoken  and  unliesitant  ability  to  set  forth  its 
plain  intent  is  evidenced  by  the  fact  that  it  did  vest  discre¬ 
tion  in  the  Administator  in  connection  with  employer- 
representation  as  affected  by  geographeal  considerations. 

We  now  proceed  to  a  short  discussion  of  the  Adminis¬ 
trator’s  argument  that  the  resolution  adopted  at  the  con¬ 
ference  called  by  the  Administrator  at  Washington,  D.  C., 
to  determine  the  scope  of  the  apparel  industry  and  the  pro¬ 
cedure  for  the  formation  of  an  Industry  Committee,  was 
not  a  rule  to  which  the  Administrator  was  required  to 
conform  but  was  rather  a  matter  of  discretionary  procedure 
which  the  Administrator  could  disregard  at  his  will  and 
pleasure.  The  petitioners’  argument  that  the  resolution 
adopted  at  the  conference  was  a  rule  to  which  the  Adminis¬ 


trator  was  bound  to  conform,  is  characterized  in  the  Admin¬ 


istrator’s  otherwise  temperate  and  carefully  languaged 
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brief  as  “frivolous”  and  “absurd”  (p.  32).  We  wonder 
whether  such  characterizations  are  the  tokens  of  inability 
to  assail  a  logical  presentation  of  the  petitioners’  argument 
in  this  connection  which  may  be  found  at  pages  56-57  of 
the  petitioners’  main  brief.  The  lack  of  any  answer  con¬ 
tained  in  the  Administrator’s  brief  to  impair  the  validity 
of  the  petitioners’  argument  may  also  indicate  the  Adminis¬ 
trator’s  embarrassment  over  the  fact  that  he  completely 
disregarded  the  resolution  adopted  at  a  conference  called 
by  him  to  lay  the  foundation  for  the  subsequent  delibera¬ 
tions  of  the  Apparel  Industry  Committee. 

The  resolution  finally  adopted  reflected  not  simply  a  set 
ot*  words  adopted  for  the  occasion  but  rather  a  compromise 
rule  adopted  to  overcome  such  things  as  quarrels  concerned 
with  inclusion  or  exclusion  of  given  industries  and  ade¬ 
quacy  of  representation. 

Whether  we  invoke  the  category  of  promissory  estoppel 
in  the  law  of  contracts,  or  the  rule  requiring  administrative 
officers  to  conform  to  rules  and  regulations,  the  result  is 
the  same  and  the  Administrator’s  failure  to  conform  to  the 
resolution  constitutes,  as  we  have  shown  on  page  57  of  our 
main  brief,  a  defect  in  the  proceedings  which  led  up  to  the 
promulgation  of  the  assailed  wage  order  which  is  fatal 
to  its  validity. 


POINT  II 

The  Act  imposed  upon  the  Administrator  a  duty  of 
exercising  in  person  his  quasi-judicial  function  to  hold 
a  hearing  under  Section  8  (d)  of  the  Act. 

We  have  argued  in  our  main  brief  that  Section  8  (d)  of 
the  Act  requires  the  Administrator  personally  to  hold  the 
hearing  required  to  be  held  thereunder,  and  that  there  is 
no  authorization  contained  in  Section  8  (d)  or  any  other 
Section  of  the  Act  to  justify  the  Administrator’s  delegation 
to  a  trial  examiner  of  his  quasi-judicial  duty  to  hold  a 
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hearing.  At  pages  68-69  of  our  main  brief,  we  tabulate 
a  number  of  Acts  wherein  the  power  of  delegation  by  the 
Administrator,  Board  or  Commission  appointed  under  the 
given  Act  was  provided  for.  We  concluded  that  the 
declaration  of  Congressional  intent  thus  resulting  from 
the  tabulated  Acts  clarified,  if  any  clarification  were  neces¬ 
sary,  the  Administrator’s  personal  duty  under  the  Fair 
Labor  Standards  Act  of  1938,  to  hold  the  hearing  required 
under  Section  8  (d)  thereof. 

The  Administrator  has  interposed  seven  separate  an¬ 
swers  to  the  petitioners’  argument  (pp.  33-48  of  the  Ad¬ 
ministrator’s  brief  in  number  7709).  We  respectfully  sub¬ 
mit  that  none  of  the  seven  purported  answers  impairs  the 
validity  of  the  petitioners'  argument.  We  take  up  and 
reply  as  follows  to  the  seven  answers  contained  in  the 
Administrator’s  brief: 

First  Answer:  It  is  contended  by  the  Administrator 
that  the  delegation  was  proper  because  no  discretionary 
duty  was  thereby  vested  in  any  subordinate  officer  (pp. 
33-35).  This  might  be  a  good  answer  if  we  had  made 
any  such  argument  as  that  the  delegation  to  hold  a  hear¬ 
ing  is  the  delegation  of  a  discretionary  power.  Our  point 

is  an  entirelv  different  one.  We  sav  rather  that  the  Ad- 
*  • 

ministrator’s  dutv  to  hold  a  hearing  is  in  the  nature  of  a 
quasi- judicial  function  which  the  Act  fastens  upon  the 
Administrator  without  providing  authority  in  the  Adminis¬ 
trator  to  delegate  such  quasi- judicial  function.  The  ques¬ 
tion  is  not  one  of  discretion  or  the  lack  of  it.  The  Act 
appoints  an  Administrator  and  requires  him  to  hold  a 
hearing.  The  Act  does  not  say  that  the  Administrator 
shall,  at  his  discretion,  hold  a  hearing  nor  does  it  say  that 
he  may,  at  his  discretion,  delegate  to  another  the  duty  of 
holding  such  a  hearing.  Since  the  question  is  one  involv¬ 
ing  the  imposition  by  the  Act  upon  the  Administrator  of 
a  quasi- judicial  function,  without  authority  to  delegate 
such  function,  it  is  not  to  the  point  to  argue  that  no 
discretionary  power  was  thereby  delegated. 
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Having  interposed  the  irrelevant  argument  as  to  the 
delegation  of  discretionary  powers,  the  Administrator 
seeks  to  draw  an  analogy  between  the  inherent  power  of 
Courts  to  appoint  masters  and  auditors  and  the  Adminis¬ 
trator's  delegation  to  a  trial  examiner  of  the  quasi-judicial 
duty  | of  holding  a  hearing.  Since  the  premises  of  the 
Administrator's  argument  in  this  connection  is  beside  the 
point*  it  is  not  difficult  to  understand  why  the  analogy  to 
the  inherent  power  of  Courts  is  likewise  beside  the  point; 
the  question  is  not  one  of  the  inherent  power  of  Courts  as 
that  power  lias  developed  through  the  ages  but  rather 
one  of  statutory  interpretation,  especially  in  the  light  of 
Congressional  fortification  of  an  intent  to  provide  specific 
authorization  to  delegate  where  a  quasi-judicial  function 
to  hold  a  hearing  is  provided  for. 

Again  utilizing  as  a  base  the  irrelevant  answer  that  the 
delegation  bv  the  Administrator  to  the  trial  examiner  did 
not  involve  the  divestment  of  a  discretionary  power,  the 
Administrator  argues  (p.  37)  that  the  hearing  require¬ 
ment  contained  in  Section  8  (a)  of  the  Act  *‘is  not  that 
the  Administrator  must  himself  hear  interested  persons 
but  merely  that  he  must  give  ‘them  an  opporuntiy  to  be 
heard’*'.  Heard  by  whom?  Section  S  (d)  of  the  Act,  we 
submit,  plainly  says  that  the  hearing  must  be  held  by  the 
Administrator. 


Second  Answer:  The  Administator  contends  (p.  38) 
that  the  Packers  and  Stockyards  Act.  which  was  involved 
in  the  Morgan  case,  contains  no  express  authorization  in 
the  Secretary  of  Agriculture  to  appoint  agents  to  hold  the 
hearing.  Nevertheless,  the  Administrator  notes,  it  appears 
in  that  case  that  an  agent  or  trial  examiner  was  appointed 
to  hold  the  hearing,  and  the  Supreme  Court  of  the  United 
States  made  no  mention  of  the  delegation.  Our  reply  to 
this  answer  is  twofold;  first,  a  reading  of  the  case  discloses 
that  the  point  was  never  raised:  second,  and  more  im¬ 
portant,  Section  222  of  the  Packers  and  Stockyards  Act 
(which  may  be  found  at  p.  38  of  the  petitioners’  brief  in 
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7709)  expressly  provides  that  the  Secretary  of  Agriculture 
may  appoint  an  agent  to  prosecute  any  inquiry  necessary 
to  his  duties  under  the  Act.  Section  229,  which  may  like¬ 
wise  be  found  on  page  38  of  the  Administrator’s  brief, 
provides  general  authorization  in  the  Secretary  of  Agricul¬ 
ture  to  appoint  officers  and  employees.  Nevertheless,  in 
Section  222,  specific  and  additional  authorization  is  pro¬ 
vided  for  the  delegation  by  the  Secretary  to  an  agent, 
of  the  Secretary’s  hearing  duty.  The  Administrator’s 
citation  of  the  Packers  and  Stockyards  Act  and  the  Morgan 
case  would  thus  seem  to  support  the  petitioners’  argument 
and  not  the  Administrator’s  argument. 

In  an  attempt  to  show  that  the  Fair  Labor  Standards 
Act  is  not  unlike  the  Packers  and  Stockyards  Act  in  con¬ 
nection  with  the  Administrator’s  duty  to  hold  a  hearing, 
the  Administrator  quotes  (at  p.  38  of  his  brief)  from  Sec¬ 
tions  4  (b)  and  4  (c)  of  the  Fair  Labor  Standards  Act. 
It  is  sufficient  answer  to  this  quotation,  we  submit,  to  point 
out  that  neither  Section  4  (b)  nor  Section  4  (c)  provides 
for  the  holding  of  a  hearing  and  indeed  that  Sections  4  (b) 
and  4  (c)  clearly  contemplate  the  Administrator’s  adminis¬ 
trative  duties.  The  Administrator's  quasi- judicial  function 
under  the  Act  in  connection  with  wage  orders  is  set  forth 
in  Section  8  of  the  Act  and  not  in  Section  4  thereof  and, 
more  particularly,  in  Section  S  (d). 

Section  S  (d)  which  requires  the  Administrator  to  hold 
a  hearing,  contains  no  authorization  in  the  Administrator 
to  appoint  an  agent  to  conduct  such  hearing,  such  as  is 
contained  in  Section  222  of  the  Packers  and  Stockvards  Act. 


Third  Answer:  The  Administrator  points  to  two  cases 
wherein  lower  Federal  Courts  have  held  that  the  Adminis¬ 
trator  lias  the  power  to  delegate  the  execution  of  subpoenas 
under  Section  11  (a)  of  the  Act.  We  have  no  doubt  that 
the  Administrator  has  such  power.  Section  11  (a)  of  the 
Act  authorizes  the  Administrator  to  make  necessary  inves¬ 
tigations  in  connection  with  the  administration  of  the  Act. 
Nothing  in  Section  11  (a)  requires  the  Administrator  to 
hold  a  hearing.  Indeed  the  Administrator’s  argument  in, 
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tliis  connection  manifests  a  confusion  about  the  Act,  the 
basis  of  which  we  are  unable  to  understand.  The  Fair 
Labor  Standards  Act,  in  reality,  contains  two  distinct  com¬ 
partments,  the  tirst  of  which  is  the  Wage  and  Hour  and 
Child  Labor  provisions  and  the  second  of  which  is  the 
procedure  for  the  determination  of  wage  orders  for  par¬ 
ticular  industries.  The  requirements  as  to  the  latter  com¬ 
partment  are  distinctly  different  from  those  relating  to  the 
former  compartment  and  the  Administrator's  showing  that 
he  has  been  held  to  have  the  power  to  issue  subpoenas 
under  Section  11  (a)  of  the  Act,  should  have  no  persuasive 
effect  upon  the  question  whether  the  Administrator  is 
authorized  under  the  wage  order  provisions  of  the  Act  to 
delegate  to  a  trial  examiner  his  quasi-judicial  function  of 
holding  a  hearing. 

We  might  point  out  that  the  instant  answer  is  further 
evidence  of  the  Administrator's  misconstruction  of  our 
argument.  We  have  never  contended  that  the  question  is 
one  involving  a  discretionarv  dutv.  If  we  had  so  con- 
tended  it  might  be  to  the  point  to  show  that  the  Adminis¬ 
trator  may  delegate  the  subpoena  power  and  hence  may 
presumably  delegate  the  hearing  power  if  no  exercise  of 
discretion  is  thereby  transferred.  But  the  analogue  is 
pointless,  in  the  light  of  the  fact  that  our  contention  is 
rather  that  the  Act  imposed  upon  the  Administrator  a 
quasi-judicial  function  without  also  authorizing  the  Ad¬ 
ministrator  to  delegate  that  function  to  another. 

Fourth  Answer:  The  Administrator  argues  that  it  is  not 
necessary  for  him  personally  to  hold  a  hearing  and  that  he 
may  delegate  to  another  the  task  of  collecting  evidence 
because  such  evidence  is  generally  documentary  and  ques¬ 
tions  of  credibility  “rarely  arise”  (p.  40).  The  Act  says 
(Section  S-d)  that  the  Administrator  must  hold  a  hear¬ 
ing.  Under  the  circumstances,  we  cannot  understand  the 
propriety  of  the  Administrator's  argument  that  lie  need 
not  hold  a  hearing. 
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Fifth  Ansicer:  It  is  contended  by  the  Administrator 
that  lie  ought  not  to  be  required  personally  to  hold  the 
hearing  because  such  requirement  would  be  very  burden¬ 
some  in  the  light  of  his  many  other  duties.  There  are  two 
replies,  we  submit,  to  this  contention:  The  first,  and 
obvious  one,  is  that  we  are  concerned  with  a  statutory 
provision  and  the  machinery  set  up  by  that  statute  and 
not  with  a  question  of  expediency.  There  are  many  Courts, 
both  in  equity  and  at  law,  and  both  trial  and  appellate  tri¬ 
bunals,  which  find  themselves  deluged  with  work  in  the 
face  of  increasing  legislation  and  the  widening  ambit  of 
litigation.  It  has  never  been  contended  that  the  judicial 
function  can  thereby  be  qualified  in  the  interest  of  expe¬ 
diency,  nor  should  the  Administrator  be  heard  to  make 
such  a  contention. 

At  page  41  of  the  Administrator’s  brief  in  7709,  an  im¬ 
posing  array  of  the  Administrator's  duties  under  the  Act 
is  set  forth  and  the  Administrator  argues  that  the  proper 
performance  of  his  duties  would  be  threatened  if  he  were 
required  to  hold  a  hearing.  Our  second  reply  to  the  Ad¬ 
ministrator’s  purported  fifth  answer  is  meant  to  dispose 
of  this  argument.  The  Act  specifically  authorizes  the 
Administrator  to  appoint  agents,  servants  and  employees 
for  the  purpose  of  aiding  him  in  the  administration  thereof 
(Sections  4  [b]  and  4  [c] ).  We  can  only  conclude  that  the 
Administrator  is  thus  provided  with  authorization  to  ap¬ 
point  sufficient  agents  to  carry  out  his  investigative  and 
other  administrative  duties  under  the  Act  so  as  to  enable 
him  to  exercise  with  greater  freedom  his  quasi-judicial 
function  to  hold  the  hearing  required  to  be  held  under 
Section  8  (d)  of  the  Act. 

Sixth  Ansicer:  The  Administrator  says  that  “if  it  were 
true  that  the  Fair  Labor  Standards  Act  was  markedly 
different  from  all  other  administrative  legislation  with 
respect  to  the  reference  to  the  use  of  trial  examiners,  a 
more  reasonable  conclusion  than  the  one  which  the  peti¬ 
tioners  seek  to  draw  would  be  that  by  1938  Congress  had 
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come  to  regard  the  use  of  examiners  as  so  customary  and 
necessary  a  part  of  administrative  agencies  that  specific 
statutory  reference  would  be  superfluous*’.  This  is  the 
first  time  that  we  have  ever  heard  the  argument  advanced 
that  authority  omitted  by  the  Legislature  in  connection 
with  an  enacted  statute  may  be  supplied  by  custom.  What¬ 
ever  the  validity  of  the  argument  may  be,  under  other  cir¬ 
cumstances,  it  is  patently  invalid  under  the  circumstances 
of  this  case.  The  tabulation  of  statutes  made  in  peti¬ 
tioner^*  main  brief  to  indicate  Congressional  intent  to  pro¬ 
vide  specific  authorization  in  an  Administrator,  Board  or 
Commission,  reveals  that  all  such  tabulated  Acts  have  but 
recently  been  enacted,  being  all  the  reflection  of  the  develop¬ 
ment  of  the  administrative  process  in  the  last  decade. 

We  desire  to  call  to  the  attention  of  the  Court  in  this 
connection,  the  Walsh-Healey  Act  which  was  enacted  by 
Congress  in  193G  (Act  of  June  30, 1936,  C.  88,  49  Stat.  2036; 
41  U.  S.  C.  A.,  Secs.  35-45).  The  Walsh-Healey  Act  is  the 
most  extensive  enactment  governing  labor  conditions  in 
connection  with  public  contracts  relating  to  the  manufac¬ 
ture  or  furnishing  of  materials,  supplies  and  equipment  in 
any  amount  exceeding  $10,000.  Section  4  of  the  Act  pro¬ 
vides  for  its  administration  by  the  Secretary  of  Labor  and 
authorizes  the  Secretary  of  Labor  to  appoint  servants, 
agents  and  employees.  Then,  in  Section  5,  the  Secretary  of 
Labor  is  required  to  hold  hearings  for  the  purpose  of  de¬ 
termining  complaints  of  breaches  or  violations  of  repre¬ 
sentations  or  stipulations  required  by  the  Act  in  connec¬ 
tion  with  public  contracts.  Were  the  Administrator’s  posi¬ 
tion  a  correct  one,  authorization  in  the  Secretarv  of  Labor 

'  • 

contained  in  Section  4  of  the  Act  to  appoint  agents,  serv¬ 
ants  and  employees  to  administer  the  Act  would  suffice  to 
authorize  the  Secretary  of  Labor  to  delegate  to  another 
the  duty  to  hold  a  hearing  required  by  Section  5  of  the 
Act.  That  the  Administrator’s  contention  is,  however,  at 
variance  with  the  whole  history  of  Federal  legislation 
governing  the  administrative  process  is  evidenced  by  the 
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fact  that  Section  5,  the  hearing  section,  specifically  provides 
that  “the  Secretary  of  Labor,  or  an  impartial  representa¬ 
tive  designated  by  him  shall  have  the  power  to  hold  hear¬ 
ings  and  to  issue  orders  requiring  the  attendance  and  testi¬ 
mony  of  witnesses  and  the  production  of  witnesses  under 
oath  *  *  *  (Italics  supplied.)  In  1936  and  in  connec¬ 
tion  with  a  Wage  and  Hour  Act  relating  to  public  con¬ 
tracts,  Congress  thought  it  necessary  to  provide  for  spe¬ 
cific  authorization  in  the  administrative  officer  to  delegate 
the  duty  imposed  upon  such  administrative  officer  to  hold  a 
hearing.  In  193S  and  in  connection  with  a  similarly  con¬ 
structed  Wage  and  Hour  Law  generally  applicable  through¬ 
out  the  United  States,  Congress  saw  fit  to  omit  from  the 
hearing  section  any  authorization  in  the  administrative 
officer  to  delegate  the  duty  to  hold  such  hearing.  It  is  thus 
at  variance  with  the  history  of  Federal  legislation  and  with 
the  history  of  Wage  and  Hour  enactments  relating  to  the 
administrative  process,  for  the  Administrator  to  contend 
that  custom  provides  it  with  authorization  to  delegate  in 
the  face  of  purposive  Congressional  omission  of  any  such 
authorization. 

Seventh  Answer:  For  liis  last  argument,  the  Adminis¬ 
trator  contends  that  the  Act  contains  express  authority  for 
the  delegation  by  the  Administrator  to  a  trial  examiner 
of  the  quasi-judicial  hearings  function.  The  Administra¬ 
tor  finds  such  express  authority  in  the  incorporation  by 
Section  9  of  the  Fair  Labor  Standards  Act  of  the  provisions 
of  Sections  9  and  10  of  the  Federal  Trade  Commissions  Act. 
The  nub  of  the  Administrator’s  fallacy  in  advancing  such 
a  contention  is  that  Section  3  of  the  Federal  Trade  Com¬ 
mission  Act  and  not  Sections  9  and  10  thereof,  authorizes 
the  use  of  examiners  in  connection  with  the  prosecution  of 
inquiries  and  the  holding  of  hearings.  Sections  9  and  10 
of  the  Federal  Trade  Commission  Act,  like  Section  11(a) 
of  the  Fair  Labor  Standards  Act,  provide  simply  for  the 
administration  of  the  Act  and  for  the  making  of  investiga- 


20 


tions  riecessary  to  the  carrying  out  of  the  Act.  If  Congress 
had  intended  to  incorporate  so  much  of  the  Federal  Trade 
Commission  Act  as  would  include  an  authorization  in  the 
Administrator  to  delegate  to  a  trial  examiner  the  quasi¬ 
judicial  function  of  holding  a  hearing,  it  would  have  incor¬ 
porated  in  the  Fair  Labor  Standards  Act  not  only  Sections 
9  and  10  but  also  Section  3  of  the  Federal  Trade  Commis¬ 
sion  Act  or  a  counterpart  provision.  Hence,  the  omission 
by  Congress  of  Section  3  of  the  Federal  Trade  Commis¬ 
sion  Act  or  any  counterpart  provision  thereof  and  the  in- 
corpohition  instead  only  of  Sections  9  and  10,  is  evidence 
of  a  Congressional  intent  to  fasten  upon  the  Administrator 
in  person,  the  duty  to  hold  a  hearing  as  a  condition  to  the 
approval  of  recommended  wage  orders. 

Before  concluding  our  argument  in  connection  with  the 
instant  point,  we  desire  to  mention  briefly  two  cases  upon 
which  the  Administrator  relies  in  support  of  his  argument 
that  the  appointment  of  a  trial  examiner  and  the  delega¬ 
tion  to  him  of  the  duty  to  hold  a  hearing  was  proper.  The 
first  is  Plapao  Laboratories  v.  Farley,  92  F.  (2d)  22S  (C.  A. 
D.  C.  1937),  wherein  the  Acting  Postmaster  General  was 
unsuccessfully  sought  to  be  enjoined  from  enforcing  a  fraud 
order.  Tt  appears  in  the  case,  to  be  sure,  that  an  assistant 
held  a  hearing  and  prepared  a  summary  of  the  evidence 
upon  which  the  Acting  Postmaster  General  acted.  But 
the  case  is  no  authority  for  the  proposition  that  delega¬ 
tion  bv  an  Administrative  Officer  mav  be  made  of  a  dutv 
•  •  • 

to  hold  a  hearing,  since  neither  Section  259  nor  Section 
732  of  the  Act,  under  which  the  fraud  order  was  issued, 
required  the  holding  of  any  hearing.  Section  259  provides 
“that  the  Postmaster  General  may,  upon  evidence  satis¬ 
factory  to  him  *  *  *  ”  issue  a  fraud  order,  while  Section 
732  Similarly  provides  “that  the  Postmaster  General  may, 
upon  evidence  satisfactory  to  him  *  *  *  ”  issue  an  order 
forbidding  the  payment  of  postal  moneys  in  connection  with 
lotteries.  It  thus  appears  that  the  Postmaster  General 
directed  the  holding  of  a  hearing  simply  for  his  own  con- 
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venience  and  not  because  the  Act  under  which  he  proceeded 
required  him  to  hold  a  hearing.  The  case  is  thus  irrelevant 
to  the  issue  presented  in  this  proceeding. 

The  second  is  Arrow  Distilleries,  Inc.  v.  Alexander,  Ad¬ 
ministrator,  109  F.  (2d)  397  (C.  C.  A.  7),  cert.  den.  60 
S.  Ct.  1095.  An  order  issued  by  the  Alcohol  Control  Ad¬ 
ministrator  was  assailed.  While  it  is  true  that  a  hearing 
officer  conducted  the  hearing  required  to  be  held  under  the 
Act,  a  reading  of  the  case  reveals  that  the  contention  of 
unauthorized  delegation  was  never  raised  and  hence  was 
not  passed  on  by  the  Court.  It  appears  that  the  instant 
proceeding  is  the  first  wherein  the  point  has  been  raised. 

POINT  III 

The  proceedings  which  commenced  when  the  Admin¬ 
istrator  called  a  conference  of  the  Apparel  Industry 
to  set  in  motion  the  appointment  of  a  General  Industry 
Committee,  and  which  culminated  in  the  entry  of  the 
wage  order  for  the  petitioners’  industry,  did  not  cure 
the  lack  of  representation  of  the  petitioners’  industry 
on  the  General  Industry  Committee,  but,  on  the  con¬ 
trary,  were  characterized  by  acts  of  unfairness  which 
accumulated  to  the  proportion  of  flagrance  in  their 
disregard  of  the  petitioners’  legal  and  constitutional 
rights. 

The  proceedings  referred  to  have  been  outlined  at  pages 
12-27  of  the  petitioners’  main  brief.  The  facts  revealed  by 
those  proceedings  are  relevant  to  the  petitioners’  argument 
in  two  connections:  First,  to  show  that  the  petitioners’ 
lack  of  representation  on  the  General  Industry  Committee 
was  not  cured  by  any  representation  given  to  it  whether 
on  sub-committees  or  otherwise,  at  any  stage  of  the  pro¬ 
ceedings  :  second,  to  prove  that  there  was  a  deprivation  of 
the  petitioners’  legal  and  constitutional  rights  from  the 
very  inception  of  the  appointment  of  the  General  Industry 
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Committee  and  that  such  deprivation  was  not  cured  by  any 
subsequent  mitigating  circumstances  but,  on  the  contrary, 
was  enhanced  by  further  deprivations. 

The  petitioners*  non-representation  on  the  General  In¬ 
dustry  Committee  becomes  a  deprivation  of  their  right 
to  equal  protection  of  the  laws  when  such  non-representa¬ 
tion  is  coupled  with  the  fact  that  other  industries  of  much 
smaller  proportion  did  receive  representation.  The  peti¬ 
tioners  failed  to  receive  representation  not  only  on  the 
General  Industry  Committee  but  also  upon  the  sub-com¬ 
mittee  appointed,  among  other  things,  to  deal  with  a  wage 
order  applicable  to  the  petitioners’  industry.  Then,  when 
the  petitioners  moved  for  exclusion  from  the  Apparel 
Industry  because  of  their  failure  to  obtain  representation 
upon  the  General  Industry  Committee,  there  was  appointed 
not  iwjjirtial  but  a  wholly  ^partial  committee  to  con¬ 
sider  this  motion.  Againjthis  background,  the  Administra¬ 
tor  entered  an  order  applicable  to  the  petitioners’  indus¬ 
try,  \\lhioh  order  naturally  reflected  not  understanding  but 
ignorance  of  the  petitioners’  problems,  of  the  reason  for 
the  inception  of  the  petitioners’  industry  and  of  the  extent 
to  which  the  Infants’  and  Children's  Wear  Industry  must 
constantly  be  on  the  look-out  for  competition  resulting  from 
home  production.  The  Administrator  attempts  to  miti¬ 
gate  the  seriousness  of  the  gross  partiality  and  prejudice 
of  one  of  the  three  members  appointed  to  the  special  com¬ 
mittee  directed  to  consider  the  petitioners’  request  for  non¬ 
inclusion  from  the  Apparel  Industry  in  the  light  of  their 
non-representation  thereon,  by  advancing  the  proposition 
that  the  determination  of  a  committee  of  three  is  not 
affected  by  the  fact  that  only  one  of  the  committee  was 
biased.  The  law  is  well  settled  to  the  contrary,  it  being 
held,  for  example,  that  an  award  made  by  three  arbitra¬ 
tors  may  be  vacated  upon  proof  that  one  of  the  arbitrators 
was  prejudiced.  Matter  of  Friedman,  123  Misc.  809,  20G 


X.  Y.  S.  410  (1924),  reversed  on  other  grounds  215  App. 
Div.  130,  213  X.  Y.  S.  3G9  (1924).  Petitioners  are  entitled. 
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in  spite  of  the  latitude  otherwise  given  to  the  administra¬ 
tive  process,  to  equal  protection  of'  the  laws  and  to  a  fair 
and  impartial  hearing.  They  were  denied  both. 

It  is  no  answer  to  all  this  for  the  Administrator  to  sav 

•> 

that  the  Opp  Cotton  Mills  case  disposed  of  all  the  vices 
inherent  in  the  proceedings  by  holding  that  the  General 
Industry  Committee  and  all  other  committees  appointed 
by  it,  exercised  an  investigative  rather  than  a  judicial 
function.  Even  investigating  bodies  are  bound  to  observe 
basic  procedural  and  substantive  guarantees.  Colijer  v. 
Skeffington,  2G5  Fed.  17.  The  Administrator’s  position 
appears  to  be  that  the  Court  may  not  search  the  record 
further  than  the  ‘‘Findings  and  Opinion”  issued  by  the 
Administrator  in  connection  with  the  several  wage  orders 
applicable  to  the  various  industries  included  in  and  pur¬ 
portedly  represented  in  the  Apparel  Industry  Committee. 
The  Supreme  Court  of  the  United  States  has  held  to  the 
contrarv,  stating  as  follows  in  the  recentlv  decided  case  of 
Milk  Wagon  Drivers'  Union  v.  Meadowmoor  Dairies ,  Inc., 
85  L.  Ed.  (Adv.  Ops.)  497  (1941) : 

‘‘Still  it  is  of  prime  importance  that  no  constitu¬ 
tional  freedom,  least  of  all  the  guaranties  of  the  Bill 
of  Rights,  be  defeated  by  insubstantial  findings  of 
fact  screening  reality.  That  is  why  this  court  has 
the  ultimate  power  to  search  the  record  in  the  state 
courts  where  a  claim  of  constitutionality  is  effectively 
made.”  See  also  Powell  v.  Alabama .  287  U.  S.  45. 


The  Administrator's  formal  “Findings  and  Opinion" 
should  not  be  permitted  to  screen  the  reality  of  the  pro- 
cedings  which  led  up  to  the  establishment  of  the  peti¬ 
tioners’  wage  order,  nor  to  insulate  from  the  considera¬ 
tion  of  this  Court  the  many  deprivations  of  the  petitioners’ 
legal  and  constitutional  rights. 

The  Administrator’s  further  answer  to  our  contention 


that  the  entire  proceedings  which  led  up  to  the  establish¬ 
ment  oi‘  the  assailed  wage  order  were  characterized  by 
vitiating  unfairness,  is  that  we  have  no  standing  in  Court 
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because  we  complain  not  so  much  of  the  result  but  of  the 
manner  in  which  that  result  was  reached.  This  is  tanta¬ 
mount  to  an  assertion  that  a  guilty  man  may  not  complain 
of  judicial  irregularities  which  deprive  him  of  a  fair  trial. 
The  Supreme  Court  of  the  United  States  has  evidenced  a 
quarrel  with  such  a  proposition  in  a  number  of  cases.  See, 
for  example,  Smith  v.  O' Grad}),  85  L.  Ed.  (Adv.  Ops.)  548, 
decided  February  17,  1941.  Our  contention  is  that  the 
Administrator  promulgated  the  assailed  wage  order  in 
ignorance  of  the  problems  and  economic  circumstances  of 
the  petitioners’  industry,  and  in  disregard  of  their  rights 
secured  to  them  by  the  Act,  whereas  the  Act  provides  the 
procedure  for  the  promulgation  of  a  proper  wage  order. 

Respectfully  submitted, 

IsiDOR  E.  SCHLESINGER, 

Attorney  for  Petitioners. 

Ludwig  Teller, 

Leon  Singer, 

Henry  J.  Krinsky, 

of  Counsel. 
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Endorsed:  United  States  Court  of  Appeals  for  the  Dis¬ 
trict  of  Columbia  Filed  Oct  28  1940  Joseph  W.  Stewart, 
Clerk. 

United  States  Court  of  Appeals 
For  The  District  of  Columbia 

October  Term,  1940. 

Xo.  7709. 

Southern  Garment  Manufacturers  Association,  Inc., 

et  al.,  Petitioners, 
v. 

Philip  B.  Fleming,  Administrator,  etc. 

and 


Xo.  7715. 

Andree  &  Seedman,  Inc.,  et  al..  Petitioners, 

v. 

Administrator  of  the  Wage  and  Hour  Division  of  the 
United  States  Department  of  Labor. 

Order. 

On  consideration  of  petitioners’  motions  to  dispense  with 
the  printing  of  the  record  in  the  above  entitled  cases,  and 
respondent’s  objections  thereto,  it  is 

ORDERED  that  petitioners  in  each  case,  in  lieu  of  print¬ 
ing  the  record,  may  print  as  an  appendix  to  their  brief  such 
parts  of  the  record  material  to  the  questions  presented  as 
the  petitioners  desire  the  Court  to  read,  but  shall  include 
their  petitions  for  review,  the  relevant  portions  of  any  find¬ 
ings  of  fact  of  the  Administrator,  the  opinion  of  the  Ad¬ 
ministrator,  and  the  orders  which  the  petitioners  seek  to 
have  reviewed.  Briefs  for  petitioners  to  be  filed  within 
forty  days  hereof,  and  brief  for  respondent  to  be  filed  with¬ 
in  thirty  days  after  petitioners’  briefs  are  filed. 

The  petitioners  in  each  case  shall  within  ten  days  hereof 
furnish  counsel  for  respondent  with  a  statement  of  the  parts 
of  the  record  they  propose  to  print  in  the  appendix  to  their 
brief. 
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The  respondent  may  print  in  an  appendix  to  his  brief 
such  parts  of  the  record  as  he  desires  the  Court  to  read  and 
as  have  not  been  printed  in  the  appendices  to  petitioners’ 
briefs. 

In  the  event  petitioners  should  decide  not  to  proceed  as 
above  provided,  they  shall  within  fifteen  days  hereof  file 
their  designations  to  print  required  under  Rule  33  of  this 
Court. 

Dated  October  28,  1940. 

i  PER  CURIAM. 

Endorsed:  United  States  Court  of  Appeals  for  the  Dis¬ 
trict  of  Columbia  Filed  Nov  15  1940  Joseph  W.  Stewart, 
Clerk. 

(Caption  same  as  above  order — Omitted  in  printing) 

Order. 

ORDERED  that  the  order  of  this  Court  entered  in  the 
above  entitled  cases  on  October  28, 1940,  be,  and  it  is  hereby, 
amended  by  adding  the  following  paragraph: 

In  the  appendices,  asterisks  or  other  appropriate 
means  should  be  used  to  indicate  omissions  in  the  testi¬ 
mony  of  witnesses.  Reference  to  the  pages  of  the  type¬ 
written  record  shall  be  made  and,  if  testimony  of  wit¬ 
nesses  is  included,  an  index  shall  precede  the  appendix 
showing  the  names  of  the  witnesses  and  the  page  at 
which  their  testimony  appears. 

PER  CURIAM. 

November  15,  1940. 
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2a  Endorsed :  United  States  Court  of  Appeals  for  the 
District  of  Columbia.  Filed  Jul  12  1940.  Joseph 
W.  Stewart,  Clerk. 

In  the  United  States  Court  of  Appeals  for  the 
District  of  Columbia 

No.  7715. 

Andree  &  Seedman  Inc..  Ann  Rita  Frocks  Inc.,  Acme 
Underwear  Co.  Inc..  Belle  Frocks,  Inc.,  The  Berk 
Co.  Inc..  Best  Made  Togs  Inc.,  Betty  Jane  Frocks  Inc., 
Bo  Peep  Mfg.  Co.  Inc..  Borgexicht  Bros.  Inc.,  Borge- 
nicht  &  Spiro  Inc..  Callaiian-Cohex  Inc.,  Clarice 
Frocks  Inc..  Cleverly  Styled  Dress  Co.  Inc.,  Fine 
Infants  Dress  Co.  Inc..  G.  H.  &  E.  Freydberg  Inc.,  Gem 
Baby  Wear  Co.  Inc.,  Gleitsmax  Citopp  &  Sadowsky 
Inc.,  Goldee  Kiddie  Dress  Co.  Inc.,  Gould,  Bergman  & 
Gould  Inc.,  Handcraft  Import  Co.  Inc.,  Harben  Co. 
Inc..  Innovation  Headgear  Co.  Inc..  Jessie  Underwear 
Co.  Inc.,  Kaufman  Bros,  and  Co.  Inc..  Kiddies  Pal  Inc., 
Nathan  Krauskopf  Co.  Inc.,  The  Kummel  Mfg.  Co. 
Inc.,  Ijf.tty  Childrens’  Frocks  Inc.,  Little  Mistress 
Togs  Inc.,  Loomtogs.  Inc..  Lorett  Togs  Inc.,  Lucille 
Underwear  Co.  Inc.,  J,  Markowitz  &  Son.  Inc.,  Mary 
Ann  Dress  Co.  Inc.,  Aug.  F.  Nielsen  Co.  Inc.,  Para¬ 
mount  Childrens  Dress  Corp..  Parrigon  Togs  Inc., 
Peerless  Childrens  Garments  Inc.,  Peggy  Ware  Inc., 
Perlberg  &  Taxnexbaum  Inc.,  Peter  Polly  Togs  Inc., 
Riegel  &  Df.chter  Inc.,  Boberx  Inc..  Rose  Sportswear 
Inc.,  J.  Solot  &  Taber  Co.  Inc.,  Schleifer  &  Lubell 
Inc..  Robert  L.  Schwartz  &  Bro.  Inc.,  Solomon  & 
Weiner  Inc.,  Supreme  Romper  Co.  Inc.,  Sweeney- 
Block  &  Co.  Inc..  Tiny  Town  Togs  Inc.,  The  Dollar 
Line.  Inc.,  Totsy  Togs  Inc.,  Wolf  &  Reider  Inc.,  Gort 
Girls  Frocks  Inc..  The  Mayer  Nock  Co.  Inc.,  Wm.  H. 
Nogglf.  &  Sons  Inc..  Ed.  Schuwall  &  Co.  Inc.,  Flossie 
Dress  Co.  Inc..  R.  &  J.  Underwear  Co.  Inc.,  H.  Linsk 
&  Co.  Inc..  A.  Rosenblatt  Sons  &  Co.  Inc.,  Esskay 
Manufacturing  Co.  Inc.,  Milam  Mfg.  Co.,  W.  J.  Scott 
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Co.  Inc.,  Petite  Baby  "Weaf.  Inc.,  Atta  Boy  Novelty 
Co.  Inc.,  Lee  Rue  Childrens  Dress  Corp.,  L ’Enfant 
Dress,  Inc.,  M.  C.  Ross  Co.  Inc.,  Touraine  Co.  Inc., 
Morris  Attias  and  Abraham  Attias,  copartners  doing 
business  as  Attias  Bros.,  Harry  A.  Gordon  and  Benja¬ 
min  Koot.  copartners  doing  business  as  Chicky  Mfg. 
Co.,  Larry  Englebardt  and  Eddie  Englebardt,  copart¬ 
ners  doing  business  as  Larry  Englebardt  &  Co.,  Abra¬ 
ham  B.  Citrin,  Gerson  Gross  and  Jack  Gross,  copart¬ 
ners  doing  business  as  Fashion  Childrens  Dress  Co., 
Abf.  Kahn  and  Max  Halbreich.  copartners  doing  busi¬ 
ness  as  Abe  Kahn-Hai.breich  Co.,  Max  Siegel  and  Les¬ 
ter  Palestine,  copartners  doing  business  as  Monarch 
AYashsuit  Co..  Arthur  Newman  and  Milford  Newman, 
copartners  doing  business  as  The  Newman  Co.,  Larry 
Radix  and  Leon  H.  Lesser,  copartners  doing  business 
as  Radix  &  Lesser.  Max  Levine  and  Myron  C.  Greene, 
copartners  doing  business  as  Renown  Children  Dress 
Co..  Morris  IT.  Seibel  and  Irving  Stern,  copartners 
doing  business  as  Seibel  &  Stern,  Louis  Tuttman 
2b  '  and  Leonard  Tuttman,  copartners  doing  business  as 
Louis  Tuttman  &  Son.  Gabriel  Rothenberg  and 
Charles  Orkin.  copartners  doing  business  as  Danbury 
Novelty  Co..  Herman  Freund.  Emma  Freund  and  Lil¬ 
lian  Freund,  copartners  doing  business  as  Hugh 
Freund  &  Son.  Ben  Natiianson  and  Joe  Bergman,  co¬ 
partners  doing  business  as  B.  &  N.  Novelty  Co.,  Jack 
Feldman  and  Frank  Feldman,  copartners  doing  busi¬ 
ness  as  Onita  Specialty  Co..  George  I.  Robinson  and 
Alexander  AY.  Pfeifle.  copartners  doing  business  as 
Robinson  &  Co..  D.  Tomalont,  H.  Tomalont  and  S. 
Sagel.  copartners  doing  business  as  AYee  Tog  Mfg.  Co., 
Lee  Fainblatt.  doing  business  as  Lee  Sportswear  Co., 
L.  Schulman.  doing  business  as  All  Time  Togs.  Max- 
Pomeranz.  doing  business  as  Fairy  Frock  Co.,  Charles 
Guzy.  doing  business  as  Chas.  Guzy'  Mfg.  Co..  Charles 
Krapes.  doing  business  as  Ro-Lynn  Frocks,  Philip  A. 
Appelbaum,  doing  business  as  Trojan  Maid  Co.,  Leo  J. 
Goldberger,  doing  business  as  L.  AYohl  &  Co.,  Ira  G. 
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Katz,  Morris  A.  Barg,  B.  L.  Klein,  Pioneer  Mfg.  Co. 
Inc.,  L.  Isaacson  Sons  Inc.,  and  Jessie  D.  Gidding, 
Clarence  B.  Gidding  and  Leonard  Ii.  Gidding,  copart¬ 
ners  doing-  business  as  L.  Gidding  &  Co.,  Petitioners , 

against 

Administrator  of  the  Wage  and  Hour  Division  of  the 
United  States  Department  of  Labor,  Respondent. 

In  the  Matter  of  Wage  Order,  Dated  May  15, 1940,  Made  by 
the  Administrator  of  the  Wage  and  Hour  Division  of 
the  United  States  Department  of  Labor  Pursuant  to 
Section  8  of  the  Fair  Labor  Standards  Act  of  193S, 
Made  Upon  the  Recommendations  of  Industry  Com¬ 
mittee  Xo.  2  for  Minimum  Wage  Rates  in  the  Apparel 
Industry. 

Petition  for  Review 

To  the  Honorable :  The  Judges  of  the  United  States  Court 
of  Appeals  for  the  District  of  Columbia: 

The  Petitioners  above  named  respectfully  show  this  Hon¬ 
orable  Court  and  allege:  upon  information  and  belief: 

I.  This  is  a  proceeding  instituted  pursuant  to  Section  10 

of  the  Fair  Labor  Standards  Act  of  1938  (52  Stat. 
2c  1060,  hereinafter  sometimes  referred  to  as  the 
“Act”)  to  obtain  a  review  by  this  Court  of  an  order 
designated  as  a  Wage  Order  issued  on  May  15tli,  1940,  by 
the  Administrator  of  the  Wage  and  Hour  Division  of  the 
United  States  Department  of  Labor  under  Section  8  of  said 
Act,  arising  out  of  a  proceeding  before  said  Administrator 
entitled,  “In  the  Matter  of  the  Recommendation  of  Indus¬ 
try  Committee  Xo.  2  for  Minimum  Wage  Rates  in  the  Ap¬ 
parel  Industry”. 

II.  (a)  That  at  all  the  times  hereinafter  mentioned  the 
petitioners  were  and  still  are  corporations,  copartners  and 
individuals  engaged  in  the  business  of  manufacturing  and 
selling  at  wholesale  infants’  and  children’s  wearing  ap¬ 
parel,  and  in  connection  with  such  business  operate,  either 
directly  or  indirectly,  plants  or  factories  in  various  parts 
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of  the  United  States  employing  le  ge  numbers  of  employees 
engaged  in  the  production  of  goods  for  commerce  as  defined 
in  said  Act:  that  set  forth  next  to  each  of  the  petitioners 
named  below  is  the  State  in  which  such  petitioner  is  incor¬ 
porated,  if  such  petitioner  be  a  corporation,  and  the  princi¬ 
pal  place  of  business  of  such  petitioner;  the  names  of  the 
copartners  comprising  petitioner’s  firm,  if  such  petitioner 
be  a  copartnership,  and  the  principal  place  of  business  of 
such  copartnership;  the  trade  name  of  petitioner,  if  peti¬ 
tioner  be  an  individual  transacting  business  under  a  trade 
name,  and  the  place  of  business  of  such  petitioner;  and  the 
place  of  business  of  petitioner,  if  petitioner  be  an  individ¬ 
ual  transacting  business  under  his  own  name: 

Andree  &  Seedman  Inc*.,  a  New  York  corporation,  having  its 
principal  place  of  business  in  New  York  City,  New 
York; 

Ann  Rita  Frocks  Inc*.,  a  New  York  corporation,  having  its 
principal  place  of  business  in  New  York  City,  New 
York ; 

2d  Acme  Underwear  Co.  Inc.,  a  New  York  corporation, 
i  having  its  principal  place  of  business  in  New  York 
City,  New  York; 

Belle  Frocks,  Inc.,  a  New  York  corporation,  having  its  prin¬ 
cipal  place  of  business  in  New  York  City,  New  York; 
The  Bcrk  Co.  Inc.,  a  New  York  corporation,  having  its  prin¬ 
cipal  place  of  business  in  New  York  City,  New  York; 
Best  Made  Togs  Inc*.,  a  New  York  corporation,  having  its 
principal  place  of  business  in  New  York  City,  New 
York; 

Betty  Jane  Frocks  Inc*.,  a  New  York  corporation,  having  its 
principal  place  of  business  in  New*  York  City,  New 
York ; 

Bo  Peep  Mfg.  Co.  Inc.,  a  New  York  corporation,  having  its 
principal  place  of  business  in  New  York  City,  New 
York ; 

Borgenicht  Bros.  Inc*.,  a  New  York  corporation,  having  its 
principal  place  of  business  in  New  York  City,  New 
York; 
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Borgenicht  &  Spiro  Inc.,  a  New  York  corporation,  having 
its  principal  place  of  business  in  New  York  City,  New 
York; 

Callahan-Colien  Inc.,  a  New  York  corporation,  having  its 
principal  place  of  business  in  New  York  City,  New 
York; 

Clarice  Frocks  Inc.,  a  New  York  corporation,  having  its 
principal  place  of  business  in  New  York  City,  New 
York; 

Cleverly  Styled  Dress  Co.  Inc.,  a  New  York  corporation, 
having  its  principal  place  of  business  in  New  York 
City,  New  York; 

Fine  Infants  Dress  Co.  Inc.,  a  New  York  corporation,  hav¬ 
ing  its  principal  place  of  business  in  New  York  City, 
New  York; 

G.  H.  &  E.  Frevdberg  Inc.,  a  New  York  corporation,  having 
its  principal  place  of  business  in  New  York  City,  New 
York; 

Gem  Baby  Wear  Co.  Inc.,  a  New  York  corporation,  having 
its  principal  place  of  business  in  New  York  City,  New 
York; 

Gleitsman  Chopp  &  Sadowsky  Inc.,  a  New  York  corpora¬ 
tion,  having  its  principal  place  of  business  in  New  York 
City,  New  York; 

Goldee  Kiddie  Dress  Co.  Inc.,  a  New  York  corporation, 
having  its  principal  place  of  business  in  New  York 
City,  New  York; 

2e  Gould,  Bergman  &  Gould  Inc.,  a  New  York  corpora¬ 
tion,  having  its  principal  place  of  business  in  New 
York  City,  New  York; 

Handcraft  Import  Co.  Inc.,  a  New  York  corporation,  having 
its  principal  place  of  business  in  New  York  City,  New 
York ; 

Harben  Co.  Inc.,  a  New  York  corporation,  having  its  prin¬ 
cipal  place  of  business  in  New  York  City,  New  York; 

Innovation  Headgear  Co.  Inc.,  a  New  York  corporation, 
having  its  principal  place  of  business  in  New  \ork 
City,  New  York; 
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Jessie  Underwear  Co.  Ine.,  a  Xew  York  corporation,  having 
its  principal  place  of  business  in  New  York  City,  New 
York; 

Kaufman  Bros,  and  Co.  Inc.,  a  New  York  corporation, 
having  its  principal  place  of  business  in  New  York 
City,  New  York; 

Kiddies  Pal  Tnc.,  a  New  York  corporation,  having  its  prin¬ 
cipal  place  of  business  in  New  York  City,  New  York; 

Nathan  Krauskopf  Co.  Inc.,  a  New  York  corporation,  hav¬ 
ing  its  principal  place  of  business  in  New  York  City, 
New  York: 

The  Kunnnel  Mfg.  Co.  Inc.,  a  New  York  corporation,  having 
its  principal  place  of  business  in  New  York  City,  New 
York; 

Letty  Childrens'  Frocks  Inc.,  a  New  York  corporation,  hav¬ 
ing  its  principal  place  of  business  in  New  York  City, 
New  York; 

Little  Mistress  Togs  Inc.,  a  New  York  corporation,  having 
'its  principal  place  of  business  in  New  York  City,  New 
York; 

Loomtogs,  Inc.,  a  New  York  corporation,  having  its  prin¬ 
cipal  place  of  business  in  New  York  City,  New  York; 

Lorett  Togs.  Inc.,  a  New  York  corporation,  having  its  prin¬ 
cipal  place  of  business  in  New  York  City,  New  York; 

Lucille  Underwear  Co.  Inc.,  a  New  York  corporation,  having 
its  principal  place  of  business  in  New  York  City,  New 
York ; 

J.  Markowitz  &  Son,  Inc.,  a  New  York  corporation,  having 
its  principal  place  of  business  in  New  York  City,  New 
York; 

Mary  Ann  Dress  Co.  Inc.,  a  New  York  corporation,  having 
its  principal  place  of  business  in  New  York  City,  New 
York ; 

2f  Aug.  F.  Nielsen  Co.  Inc.,  a  New  York  corporation, 
having  its  principal  place  of  business  in  New  York 
City,  New  York; 

Paramount  Childrens  Dress  Corp.,  a  New  York  corpora¬ 
tion,  having  its  principal  place  of  business  in  New  York 
City,  New  York; 
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Parrigon  Togs  Inc.,  a  New  York  corporation,  having  its 
principal  place  of  business  in  New  York  City,  New 
York; 

Peerless  Childrens  Garments  Inc.,  a  New  York  corporation, 
having  its  principal  place  of  business  in  New  York 
City,  New  York; 

Peggy  Ware  Inc.,  a  New  York  corporation,  having  its  prin¬ 
cipal  place  of  business  in  New  York  City,  New  York; 

Perlberg  &  Tannenbaum  Inc.,  a  New  York  corporation,  hav¬ 
ing  its  principal  place  of  business  in  New  York  City, 
New  York; 

Peter  Polly  Togs  Inc.,  a  New  York  corporation,  having  its 
principal  place  of  business  in  New  York  City,  New 
York ; 

Riegel  &  Decider  Inc.,  a  New  York  corporation,  having  its 
principal  place  of  business  in  New  York  City,  New 
York; 

Robern  Inc.,  a  New  York  corporation,  having  its  principal 
place  of  business  in  New  York  City,  New  York; 

Rose  Sportswear  Inc*.,  a  New  York  corporation,  having  its 
principal  place  of  business  in  New  York  City,  New 
York; 

J.  Solot  &  Taber  Co.  Inc.,  a  New  York  corporation,  having 
its  principal  place  of  business  in  New  York  City,  New 
York; 

Sclileifer  &  Lubcll  Inc.,  a  New  York  corporation,  having  its 
principal  place  of  business  in  New  York  City,  New 
York ; 

Robert  L.  Schwartz  &  Bro.  Inc.,  a  New  York  corporation, 
having  its  principal  place  of  business  in  New  York 
City,  New  York; 

Solomon  &  Weiner  Inc.,  a  New  York  corporation,  having  its 
principal  place  of  business  in  New  York  City,  New 
York; 

Supreme  Romper  Co.  Inc.,  a  New  York  corporation,  having 
its  principal  place  of  business  in  New  York  City,  New 
York; 

Sweeney-Block  &  Co.  Inc.,  a  New  York  corporation,  having 
its  principal  place  of  business  in  New  York  City,  New 
York; 
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2 g  Tiny  Town  Togs  Inc.,  a  New  York  corporation,  hav¬ 

ing  its  principal  place  of  business  in  New  York 
City,  New  York; 

Thb  Dollar  Line,  Inc.,  a  New  York  corporation,  having  its 
1  principal  place  of  business  in  New  York  City,  New 
York; 

Totsy  Togs  Inc.,  a  New  York  corporation,  having  its  prin¬ 
cipal  place  of  business  in  New  York  City,  New  York; 

'Wolf  &  Reider  Inc.,  a  New  York  corporation,  having  its 
principal  place  of  business  in  New  York  City,  New 
York ; 

Gort  Girls  Frocks  Inc.,  a  Pennsylvania  corporation,  having 
1  its  principal  place  of  business  in  New  York  City,  New 
York; 

The  Mayer  Nock  Co.  Inc.,  a  Pennsylvania  corporation, 
having  its  principal  place  of  business  in  Philadelphia, 
Pennsylvania ; 

Win.  H.  Noggle  &  Sons,  Inc.,  a  Pennsylvania  corporation, 
having  its  principal  place  of  business  in  Manheim, 
Pennsylvania ; 

Ed.  Schuwall  &  Co.  Inc.,  a  Pennsylvania  corporation,  hav¬ 
ing  its  principal  place  of  business  in  Pottstown,  Penn- 
vania ; 

Flossie  Dress  Co.  Inc*.,  a  Connecticut  corporation,  having 
its  principal  place  of  business  in  New  York  City,  New 
York; 

R.  &  J.  Underwear  Co.  Inc.,  a  Connecticut  corporation,  hav¬ 
ing  its  principal  place  of  business  in  New  London, 
Connecticut ; 

H.  Linsk  &  Co.  Inc.,  a  Delaware  corporation,  having  its 
principal  place  of  business  in  Philadelphia,  Pennsyl¬ 
vania  ; 

A.  Rosenblatt  Sons  &  Co.  Inc.,  a  Delaware  corporation, 

having  its  principal  place  of  business  in  Philadelphia, 

% 

Pennsylvania ; 

Esskay  Manufacturing  Co.  Inc.,  a  Texas  corporation,  hav¬ 
ing  its  principal  place  of  business  in  San  Antonio, 
Texas ; 

Milam  Mfg.  Co.,  a  Mississippi  corporation,  having  its  prin¬ 
cipal  place  of  business  in  Tupelo,  Mississippi; 
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W.  J.  Scott  Co.  Inc.,  a  New  Jersey  corporation,  having  its 
principal  place  of  business  in  Newark,  New  Jersey; 

Petite  Baby  \Y  ear  Inc.,  a  New  York  corporation,  having  its 
principal  place  of  business  in  New  Y"ork  City;  New 
York; 

Atta  Boy  Novelty  Co.  Inc*.,  a  New  York  corporation,  having 
its  principal  place  of  business  in  New  York  City,  New 
York; 

2h  Lee  Rue  Childrens  Dress  Corp.,  a  New  York  corpora¬ 
tion,  having  its  principal  place  of  business  in  New 
York  City,  New  York; 

L ’Enfant  Dress,  Inc*.,  a  New  York  corporation,  having  its 
principal  place  of  business  in  New  York  City,  New 
York ; 

M.  C.  Ross  Co.  Inc.,  a  New  York  corporation,  having  its 
principal  place  of  business  in  New  York  Citv,  New 
York ; 

Touraine  Co.  Inc.,  a  New  York  corporation,  having  its 
principal  place  of  business  in  New  York  City,  New’ 
York; 

Morris  Attias  and  Abraham  Attias,  copartners  doing  busi¬ 
ness  as  Attias  Bros,  in  New*  York  City,  New’  lTork; 

Harry  A.  Gordon  and  Benjamin  Koot,  copartners  doing 
business  as  Chickv  Mfg.  Co.  in  New  York  City,  New 
York ; 

Larry  Englebardt  and  Eddie  Englebardt,  copartners  doing 
business  as  Larry  Englebardt  &  Co.  in  New  York  City, 
New’  York; 

Abraham  B.  Citrin,  Gerson  Gross  and  Jack  Gross,  copart¬ 
ners  doing  business  as  Fashion  Childrens  Dress  Co. 
in  New’  York  City,  New7  York; 

Abe  Kahn  and  Max  Halbreich,  copartners  doing  business 
as  Abe  Kahn-Halbreich  Co.  in  New  York  City,  New 
York; 

Max  Siegel  and  Lester  Palestine,  copartners  doing  busi¬ 
ness  as  Monarch  Washsuit  Co.  in  New  York  City,  New’ 
York; 

Arthur  Newman  and  Milford  Newunan,  copartners  doing 
business  as  The  Newman  Co.  in  New  York  City,  New 
York; 
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Larry  Ratlin  and  Loon  H.  Lesser,  copartners  doing  busi¬ 
ness  as  Ratlin  &  Lesser  in  New  York  City,  New  York; 

Max  Levine  and  Myron  C.  Greene,  copartners  doing  busi¬ 
ness  as  Renown  Children  Dress  Co.  in  New  York  City, 
New  York; 

Morris  II.  Seibel  and  Irving  Stern,  copartners  doing  busi¬ 
ness  as  Seibel  &  Stern  in  New  York  City,  New  Y"ork; 

Louis  Tuttinan  and  Leonard  Tuttman,  copartners  doing 
business  as  Louis  Tuttman  &  Son  in  New  Y’ork  City, 
New  York : 

Gabriel  Rothenberg  and  Charles  Orkin,  copartners  doing 
business  as  Danburv  Noveltv  Co.  in  Danburv,  Con- 
necticut : 

Herman  Freund,  Emma  Freund  and  Lillian  Freund,  co¬ 
partners  doing  business  as  Hugh  Freund  &  Son  in 
Orange,  New  Jersey; 

2i  Ben  Nathanson  and  Joe  Bergman,  copartners  doing 
business  as  B.  &  N.  Novelty  Co.  in  New  Y"ork  City, 
New  Y"ork ; 

Jack  Feldman  and  Frank  Feldman,  copartners  doing  busi¬ 
ness  as  Onita  Specialty  Co.  in  Lynchburg,  Virginia; 

George  I.  Robinson  and  Alexander  W.  Pfeifle,  copartners 
doing  business  as  Robinson  &  Co.  in  Patchogue,  New 
York; 

D.  Tomalont.  II.  Tomalont  and  S.  Sagel,  copartners  doing 
business  as  Wee  Tog  Mfg.  Co.  in  Philadelphia,  Penn¬ 
sylvania  ; 

Lee  Fainblatt,  doing  business  as  Lee  Sportswear  Co.  in 
New  York  City,  New  York; 

L.  Sehulman,  doing  business  as  All  Time  Togs  in  New 
Y’ork  City,  New  York; 

Max  Pomeranz,  doing  business  as  Fairy  Frock  Co.  in  New 
Y’ork  City,  New  York; 

Charles  Guzy,  doing  business  as  Chas.  Guzv  Mfg.  Co.  in 
Wilkes  Barre,  Pennsylvania; 

Charles  Krapes,  doing  business  as  Ro-Lynn  Frocks  in  New 
York  City,  New  York; 

Philip  A.  Appelbaum,  doing  business  as  Trojan  Maid  Co. 
in  Troy,  New  Y’ork ; 
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Leo  J.  Goldberger,  doing  business  as  L.  Wohl  &  Co.  in 
New  York  City,  New  York; 

Ira  G.  Katz,  doing  business  in  New  York  City,  New  York; 
Morris  A.  Barg,  doing  business  in  New  York  City,  New 
York; 

B.  L.  Klein,  doing  business  in  Olyphant,  Pennsylvania ; 
Pioneer  Mfg.  Co.  Inc.,  a  Pennsylvania  corporation,  having 
its  principal  place  of  business  in  Wilkes  Barre,  Penn¬ 
sylvania  ; 

L.  Isaacson  Sons  Inc.,  a  New  York  corporation,  having  its 
principal  place  of  business  in  New  York  City,  New 
York. 

Jessie  D.  Gidding,  Clarence  B.  Gidding  and  Leonard  H. 
Gidding,  copartners  doing  business  as  L.  Gidding  & 
Co.  in  New  York  City,  New  York. 

(b)  That  respondent  herein  is  the  Administrator  of  the 
Wage  and  Hour  Division  of  the  United  States  Department 
of  Labor  (hereinafter  sometimes  referred  to  as  the  “Ad¬ 
ministrator”),  appointed  by  the  President,  pursuant  to 
the  provisions  of  Section  4  of  the  Fair  Labor  Standards 
Act  of  1938. 

(c)  That  the  United  Infants’  and  Children’s  Wear  Asso¬ 
ciation  (hereinafter  sometimes  referred  to  as  the 

2j  “Association”)  is  an  incorporated  trade  association 
having  as  its  membership  approximately  85%  of  the 
employers  engaged  in  the  United  States  in  the  Infants’ 
and  Children’s  Wear  Industry,  and  is  a  membership  cor¬ 
poration  organized  under  the  Laws  of  the  State  of  New 
York,  and  having  its  principal  office  in  New  York,  New’ 
York.  The  said  Association  was  organized  and  now  exists, 
among  other  things,  for  the  purpose  of  promoting  and  pro¬ 
tecting  the  interests  of  its  members,  including  the  peti¬ 
tioners  herein,  and  represents  its  members  in  connection 
with  proposed  legislation  which  may  affect  them,  and  in 
connection  with  orders  or  directions  proposed  or  issued  by 
officers  and  administrative  bureaus  of  the  various  States 
and  of  the  United  States,  and  as  such  representative  ap¬ 
peared  at  the  hearings  hereinafter  referred  to. 
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III.  Tliat  in  and  by  the  said  Act  it  was  contemplated  and 
it  was  so  provided  that  the  Administrator  should  appoint 
an  Industry  Committee  for  each  industry  engaged  in  com¬ 
merce  or  in  the  production  of  goods  for  commerce,  and  that 
such  Committee  should  consist  of  a  number  of  disinterested 
persons  representing  the  public,  a  like  number  of  persons 
representing  employees  in  the  industry,  and  a  like  number 
of  persons  representing  employers  in  the  industry,  for  the 
purpose  of  recommending  the  Administrator  the  minimum 
wage  rate  or  rates  to  be  fixed  for  such  industry,  not  in 
excess,  however,  of  40£  per  hour. 

IVi  That  the  Infants’  and  Children’s  Wear  Industry  is 
a  separate  and  distinct  industry  in  that  it  comprises  ap¬ 
proximately  450  manufacturing  establishments  with  an  an¬ 
nual  output  in  excess  of  $150,000.00,  employing  approxi¬ 
mately  100,000  wage  earners,  and  unlike  most  manufac¬ 
turers  of  adult  wearing  apparel  manufactures  a  variety  of 
:  infants’  and  children’s  wearing  apparel  and  nothing 
2k  else,  and  in  that  said  industry  has  production,  adver¬ 
tising,  merchandising,  marketing  and  labor  problems 
affecting  only  the  several  manufacturers  in  the  said  indus¬ 
try  and  entirely  different  from  any  other  industry  included 
in  the  Apparel  Industry  as  hereinafter  defined,  and  in  that 
said  industry  lias  independent  trade  associations  composed 
only  of  members  engaged  in  manufacturing  infants’  and 
children’s  wear,  and  that  the  said  industry,  through  its  said 
trade  associations,  deals  to  a  large  extent  as  a  separate 
entity  with  labor:  that  through  its  said  trade  associations, 
acting  for  all  of  the  members  of  said  Association  in  certain 
geographical  units  or  localities  of  the  United  States,  has 
entered  into  collective  bargaining  agreements  as  a  unit  for 
all  of  its  members  in  said  geographical  unit  or  locality 
with  certain  labor  unions;  that  the  said  industry  has  en¬ 
gaged  as  a  unit  in  certain  publicity  efforts  in  an  attempt  to 
focus  consumer  attention  on  the  needs  of  children :  that  said 
industry  is  compelled  to  produce  merchandise  capable  of 
sale  iat  prices  sufficiently  attractive  to  the  consumer  in 
order  to  eliminate  home  production  thereof ;  that  all  of  the 
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recognized  labor  unions  have  dealt  with  the  industry  as  a 
unit,  separate  and  apart  from  any  other  industry,  and  have 
recognized  and  treated  the  said  industry  as  a  separate  and 
distinct  industrv. 

V.  That  prior  to  the  18th  day  of  October,  1938,  the  Ad¬ 
ministrator  called  a  conference  of  representatives  of  the 
public  and  of  employers  and  employees  engaged  in  the 
manufacture  of  all  wearing  apparel  and  accessories,  to  be 
held  in  Washington,  D.  C.  on  the  18th  day  of  October, 
1938;  that  said  conference  was  called  by  the  Administrator 
for  the  purpose  of  determining  whether  to  appoint,  under 
said  Act,  a  separate  and  distinct  committee  for  each  of  the 
several  Industries  comprising  the  Apparel  Industry,  or 
whether  to  designate  a  single  committee  for  the  en- 
21  tire  Apparel  Industry.  That  at  such  conference,  the 
United  Infants’  and  Children’s  Wear  Association,  as 
the  representative  of  the  Infants’  and  Children’s  Wear  In¬ 
dustry  and  of  the  petitioners  herein,  attended  pursuant  to 
the  invitation  of  the  Administrator.  That  at  said  confer¬ 
ence,  after  due  deliberation,  the  following  resolution,  made 
upon  motion  of  the  United  Infants’  and  Children’s  Wear 
Association,  was  unanimously  adopted: 

“That  the  Administrator  appoint  a  General  Industry 
Committee  and  that  the  Administrator  appoint  sufficient 
and  adequate  sub-committees;  that  such  sub-committees 
shall  have  representation  on  the  General  Industry  Com¬ 
mittee’’. 

That  in  and  by  such  resolution,  it  was  contemplated  and 
it  was  the  unanimous  opinion  of  the  representatives  at¬ 
tending  thereat  that  the  Administrator  appoint  a  separate 
and  distinct  sub-committee  for  each  Industry  within  the 
Apparel  Industry  and  that  the  several  sub-committees  so 
appointed  should  each  investigate  the  conditions  in  the  par¬ 
ticular  Industry  for  which  such  sub-committee  was  ap¬ 
pointed  and  recommend  to  the  “General  Industry  Com¬ 
mittee’’,  that  is,  the  Industry  Committee  subsequently  to 
be  appointed  by  the  Administrator  pursuant  to  the  pro¬ 
visions  of  the  Act,  the  minimum  wage  rate  for  such  par- 
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ticular  Industry,  and  that  the  Industry  Committee  should 
be  comprised  of  representatives  from  each  of  the  various 
sub-committees  appointed  for  said  several  industries  com¬ 
prising  the  general  Apparel  Industry,  and  that  at  the  time 
it  was  contemplated  and  understood  that  in  the  appointment 
of  such  sub-committees  customary  and  established  group¬ 
ings  of  industry  would  be  maintained,  and  the  petitioners 
allege  that  by  such  customary  and  established  groupings 
of  industry  the  Infants’  and  Children’s  Wear  Industry  was 
at  all  times  considered  and  regarded  as  an  industry  sepa¬ 
rate  and  apart  from  all  other  industries  included  in  the 
!  definition  of  the  Apparel  Industry  as  hereinafter 
2m  defined. 

VI.  That  thereafter,  and  on  or  about  the  19th  day 
of  December,  1938,  and  on  the  10th  day  of  January,  1939, 
the  Administrator,  purporting  to  proceed  pursuant  to  Sec¬ 
tion  5  of  said  Act,  by  Administrative  Orders  Xo.  7  and  Xo. 
12,  respectively,  appointed  an  Industry  Committee,  desig¬ 
nated  as  Industry  Committee  No.  2  for  the  Apparel  Indus¬ 
try  (hereinafter  sometimes  called  the  “Committee”),  con¬ 
sisting  of  forty-eight  persons,  sixteen  of  whom  allegedly 
represented  the  public,  sixteen  of  whom  represented  em¬ 
ployees  in  the  Apparel  Industry  and  sixteen  of  whom  al¬ 
legedly  represented  employers  in  the  Apparel  Industry, 
for  the  purpose  of  recommending  to  the  Administrator  the 
minimum  wage  rate  or  rates  to  be  fixed  for  the  entire 
Apparel  Industry. 

(a)  That  the  sixteen  persons  so  designated  as  representa¬ 
tives  of  employees  in  the  Apparel  Industry  were  as  follows: 

David  Dubinskv.  of  New  York,  New  York 
Harry  Greenberg,  of  New  York  New  York 
Morris  Bialis,  of  Chicago,  Illinois 
Julius  Hochman,  of  New  York,  New  York 
Isidore  Nagler,  of  New  York,  New  York 
Meyer  Perlstein,  of  St.  Louis,  Mo. 

Elias  Reisberg,  of  Philadelphia,  Pa. 

said  seven  persons  being  officials  or  high  ranking  members 
of  the  International  Ladies’  Garment  Workers  Union; 
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Sidney  Hillman,  New  York,  New  York 
Jacob  S.  Potofsky,  New  York,  New  York 
Frank  Rosenblum,  Chicago,  Ill. 

Samuel  Levin,  Chicago,  Ill. 

Hyman  Blumberg,  New  York,  New  York 
Joseph  Catalanotti,  New  York,  New  York 

said  last  six  mentioned  persons  being  officials  or  high  rank¬ 
ing  members  of  the  Amalgamated  Clothing  Workers  of 
America : 

Elizabeth  M.  Hogan,  New  York,  New  York 
Joseph  P.  McCurdy,  Baltimore,  Md. 

Nathan  Sidd,  Boston,  Mass., 

said  last  three  named  persons  being  officials  or  high  ranking 
members  of  the  United  Garment  Workers  of  America. 
2n  That  the  said  David  Dubinsky,  Harry  Greenberg, 
Meyer  Perlstein  and  Elias  Reisberg  had  theretofore 
directly  engaged  in  collective  bargaining  with  the  trade 
associations  of  the  Infants’  and  Children’s  Wear  Industry 
and  with  many  of  the  individual  employers  in  said  Industry 
and  had  negotiated  and  entered  into,  on  behalf  of  their 
union  and  its  locals,  collective  bargaining  agreements  with 
such  associations  and  such  employers  and  had,  in  the  geo¬ 
graphical  locality  in  which  each  of  said  four  mentioned 
labor  representatives  functioned,  attempted  to  organize 
the  employees  and  to  unionize  the  several  manufacturing 
establishments  located  in  such  locality;  and  that  as  officers 
and  representatives  of  such  Union  the  said  persons  were 
interested  in  increasing  the  minimum  wage  rate  of  em¬ 
ployees  engaged  in  the  Infants’  and  Children’s  Wear  In¬ 
dustry  and,  to  accomplish  such  purpose,  had  in  the  past, 
through  various  methods,  attempted  to  effectuate  such  wage 
increases. 

(b)  That  the  sixteen  persons  designated  as  alleged  rep¬ 
resentatives  of  the  employers  in  the  said  Apparel  Industry, 
their  addresses  and  a  list  of  the  products  which  they  manu¬ 
facture  are  as  follows : 
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Frank  Coll,  Alpena,  Mich.;  housedresses. 

Oscar  J.  Groebl,  San  Francisco,  Calif.;  overalls,  shirts, 
play  suits,  boys*  shorts,  leather  jackets,  camp  suits,  melton 
jackets,  snow  suits,  and  cotton  trousers. 

W.  J.  Harris,  "Winder,  Ga.;  overalls,  work  pants,  work 
shirts. 

S.  C.  Hoffman,  New  York,  N.  Y.;  house  dresses,  nurses’ 
uniforms,  men's  and  women's  bathrobes. 

Samuel  W.  Levitt ies,  Philadelphia,  Pa.;  dresses. 

A.  A.  Lipshutz,  Atlanta,  Ga.;  low-end  ladies’  dresses. 

Nathan  Schwartz,  New  York,  N.  Y. ;  boys’  and  students’, 
clothing. 

Jack  Mintz,  New  York,  N.  Y.;  dresses. 

A.  W.  Patterson,  Denison,  Texas;  overalls,  jumpers. 

Alexander  Prints,  Cleveland,  Ohio;  women’s  and  misses’ 
coats  and  suits. 

Raymond  H.  Reiss,  Chicago,  Ill.;  men’s  made-to-measure 
suits  and  overcoats. 

Victor  S.  Riesenfeld,  New  York,  N.  Y. :  men’s  clothing, 
suits,  overcoats,  top  coats,  single  pants,  tropical  worsteds, 
wash  clothing,  sport  coats. 

Jesse  S.  Rosenfeld,  New  Orleans,  La.;  men’s  wash  cloth¬ 
ing,  tropicals,  men’s  woolen  suits,  boys’  suits,  slacks. 

Louis  Rosensweig,  New  York,  N.  Y.;  dress  shirts,  flannel 
shirts,  melton  jackets,  men’s  pajamas. 

2o  J.  J.  Wolkerstorfer,  St.  Paul,  Minn.;  men’s  over- 

i  coats,  men’s  and  women’s  leather  garments,  men’s 
and  women’s  woolen  sportswear,  sheeplined  coats,  caps. 

D.  J.  Gray,  Ware  Shoals,  S.  C. ;  dress  shirts,  handker¬ 
chiefs,  hand  and  machine  embroidery,  men’s  work  gloves. 

That  the  said  D.  J.  Gray  was  appointed  by  the  said  Admin¬ 
istrative  Order  No.  12,  dated  January  10th,  1939,  in  place 
and  in  stead  of  Herman  Rosenbloom  of  Louisville,  Ken¬ 
tucky,  who  had  been  originally  appointed  as  an  employer 
member  of  said  Committee  by  said  Administrative  Order 
No.  7  of  December  19th,  1938,  but  who  had  resigned  shortly 
after  his  appointment.  That  on  or  about  the  20th  day  of 
December,  193S  and  prior  to  the  appointment  of  the  said 
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D.  J.  Gray  in  place  and  in  stead  of  the  said  Herman  Rosen- 
bloom,  one,  Max  IT.  Zuckennan,  the  Secretary  of  the  said 
United  Infants’  and  Children’s  Wear  Association,  person¬ 
ally  appeared  before  the  then  Administrator  of  the  Wage 
and  Hoar  Division  of  the  Department  of  Labor  and  pro¬ 
tested  the  appointment  of  the  said  Industry  Committee  No. 
2,  and  particularly  as  to  the  failure  to  include  thereon  any 
representative  of  the  Infants’  and  Children’s  Wear  In¬ 
dustry.  That  in  spite  of  such  protest  and  in  spite  of  the 
fact  that  the  particular  geographical  region  of  the  United 
States,  to  wit,  the  southeastern  part  thereof,  was  already 
amply  represented  on  such  Committee,  the  said  Adminis¬ 
trator  arbitrarily  and  discriminatorily  refused  to  appoint 
any  representative  of  the  Infants’  and  Children’s  Wear 
Industry  to  such  Committee  and  appointed  the  said  D.  J. 
Gray  in  place  and  instead  of  the  said  Herman  Rosenbloom, 
resigned,  as  aforesaid. 

VII.  That  although  it  was  contemplated,  understood  and 
agreed  at  the  said  conference  held,  as  aforesaid,  on  the  18th, 
19th  and  20th  days  of  October,  1938,  and  although  it  was 
the  unanimous  opinion  of  the  persons  attending  thereat 
that  a  separate  and  distinct  sub-committee  should  be  ap¬ 
pointed  by  the  Administrator  for  each  of  the  sepa- 
2p  rate  industries  comprising  the  Apparel  Industry  and 
that  each  of  the  said  separate  industries,  comprising 
the  said  Apparel  Industry,  would  have  representation  on 
the  general  Industry  Committee,  nevertheless  the  Admin¬ 
istrator  in  making  the  said  appointments  failed  and  refused 
to  appoint  such  sub-committees  and,  contrary  to  the  pro¬ 
visions  and  intendment  of  the  Act,  failed  and  refused  to 
appoint  to  the  said  Industry  Committee  No.  2  representa¬ 
tives  from  the  several  industries  comprising  the  Apparel 
Industry,  and  particularly  failed  and  refused  to  appoint 
any  employer  representative  of  the  Infants’  and  Children’s 
Wear  Industry,  although  as  aforesaid  ho  appointed  to  the 
said  Committee  a  number  of  high  ranking  officials  and 
members  of  labor  unions  who  had  both  engaged  in  collective, 
bargaining  with  many  of  the  employers  in  the  Infants’  and 
Children’s  Wear  Industry  and  who  had  attempted  to  union- 
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ize  many  of  the  manufacturing  plants  of  the  employers  in 
the  said  Infants’  and  Children’s  Wear  Industry. 

tt 

VIII.  That  contrary  to  the  provisions  and  intendments 
of  said  Act,  the  Administrator  appointed  to  such  Commit¬ 
tee  as  representatives  of  the  employers  of  the  entire  Ap¬ 
parel  Industry  several  employers  from  a  particular  divi¬ 
sion  of  the  Apparel  Industry  and  persons  who  represented 
a  particular  division  of  the  Apparel  Industry,  having  con¬ 
siderably  less  manufacturing  establishments  than  the  In¬ 
fants’  and  Children’s  Wear  Industry  and  employing  con¬ 
siderably  less  wage  earners  than  said  Infants’  and  Chil¬ 
dren's  Wear  Industry  and  having  an  annual  output  consid¬ 
erably  less  than  that  of  the  said  Infants’  and  Children’s 
Wear  Industry,  despite  the  fact  that  he  failed  and  refused 
to  appoint  to  such  Committee  any  employer  representative 
of  the  Infants’  and  Children’s  Wear  Indust rv. 

IX.  That  the  appointment  by  the  said  Adminis- 
2q  trator  of  the  said  Industry  Committee  Xo.  2  was 
unlawful,  arbitrary  and  discriminatory  in  that  the 
Administrator  failed  and  refused  to  comply  with  Section 
5(b)  of  the  Act  in  that  the  persons  appointed  as  aforesaid 
did  not  represent  a  number  of  disinterested  persons  repre¬ 
senting  the  public  and  a  like  number  of  persons  represent¬ 
ing  all  the  employees  in  the  Industry  and  a  like  number 
of  persons  representing  all  the  employers  in  the  Industry, 
and  in  that  the  Administrator  failed  and  refused  to  appoint 
any  person  or  persons  representing  employers  in  the  In¬ 
fants’  and  Children’s  Wear  Industry. 

X.  That  in  and  by  the  said  Act  and  particularly  sub¬ 
division  (b)  of  Section  5  thereof,  it  was  provided  and  it 
was1  intended  that  there  be  appointed  to  each  of  the  Indus¬ 
try  Committees  required  to  be  appointed  by  the  Administra¬ 
tor  under  and  pursuant  to  subdivision  (a)  of  said  Section  5 
of  the  Act,  as  representatives  of  the  employers  in  each  re¬ 
spective  Industry  a  person  or  persons  who  was  engaged  in 
the  manufacture  of  products  covered  bv  such  Industry  so 
that  on  each  of  said  Industry  Committees  there  be  an 
equal  representation  of  employees  and  employers  engaged 
in  such  Industry,  and  notwithstanding  that  it  was  so  pro- 
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vided  and  intended  by  said  Act,  the  Administrator  unlaw¬ 
fully,  arbitrarily  and  discriminatorily  appointed  to  the  said 
Industry  Committee  Xo.  2,  as  representatives  allegedly  of 
employers  in  said  Industry,  persons  who  were  not  qualified 
to  act  as  representatives  of  all  of  the  employers  in  said 
Industry,  and  particularly  persons  who  were  not  qualified 
to  act  as  representatives  of  the  several  employers  of  the 
Infants’  and  Children’s  Wear  Industrv,  and  that  none  of 
the  persons  appointed  by  the  Administrator  as  representa¬ 
tives  of  the  employers  had  any  interest  whatsoever,  finan¬ 
cial  or  otherwise,  in  the  Infants’  and  Children’s  Wear 
2r  Industry,  or  the  manufacture  or  production  of  any 
products  produced  by  said  Industry. 

XI.  That  in  and  by  the  said  Administrative  Order  Xo.  7, 
issued  as  aforesaid  on  December  19th,  1938,  the  Adminis¬ 
trator  defined  “ Apparel  Industry”  as  follows: 

“The  manufacture  of  all  apparel,  apparel  furnishings 
and  accessories  made  by  the  cutting,  sewing,  or  embroidery 
processes,  except:  knitted  outerwear,  knitted  underwear, 
hosiery,  men’s  fur-felt,  wool-felt,  straw  and  silk  hats,  and 
bodies,  ladies’  and  children’s  millinery,  furs,  and  boots  and 
shoes  ’  ’. 

That  in  so  defining  the  Apparel  Industry  the  Administrator 
acted  unlawfullv,  arbitrarilv  and  diseriminatorilv  and  con- 
trarv  to  and  in  violation  of  the  terms  and  intendment  of 
the  Act,  in  that  he  thereby  included  in  said  definition  of 
the  “Apparel  Industry”  the  said  Infants’  and  Children’s 
Wear  Industry,  notwithstanding  that  the  Infants’  and  Chil¬ 
dren’s  Wear  Industry  constituted  and  comprised  a  sepa¬ 
rate  and  distinct  industry,  and  in  so  defining  the  Apparel 
Industrv  as  to  include  the  Infants’  and  Children’s  Wear 
Industry  therein,  the  Administrator  did  so  to  the  injury  and 
damage  of  the  Infants’  and  Children’s  Wear  Industry. 

XII.  That  thereafter  and  on  or  about  the  31st  day  of 
January,  1939,  the  Chairman  of  the  Industry  Committee 
Xo.  2,  unlawfully,  arbitrarily  and  without  warrant  of  law, 
and  contrary  to  the  provisions  and  intendment  of  the  said 
Act,  appointed  a  sub-committee  of  the  main  committee, 
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which  was  designated  and  denominated  “Sub-Committee 

I 

of  Apparel  Industry  Committee  for  House  Dresses,  In¬ 
fants’  and  Children’s  "Wear,  Robes  and  Uniforms”,  which 
said  sub-committee  was  purportedly  appointed  for  the  pur¬ 
pose  of  investigating  and  recommending  to  the  main  com¬ 
mittee  minimum  wage  rates  for  the  said  particular  divi¬ 
sions  of  the  Apparel  Industry,  including  the  Infants’  and 
Children’s  Wear  Industry,  and  that  said  sub-committee 
consisted  of  the  following: 

2s  For  the  Public:  Charles  Ray,  Chairman;  Marion 
Dickerman,  Charles  W.  Pipkin,  Herman  Feldman, 
Harold  English. 

For  the  Employers :  S.  L.  Hoffman,  Frank  Coll,  Samuel 
W.  Levitties,  A.  S.  Lipshutz,  Alexander  Printz,  Jack  Mintz. 

For  the  Employees:  David  Dubinskv,  Isidore  Nagler, 
Elias  Reisberg,  Julius  Hochman,  Harry  Greenberg,  Morris 
Bialis,  Meyer  Perlstein. 

XIII.  That  the  appointment  of  the  said  alleged  sub¬ 
committee  bv  the  Chairman  of  Industry  Committee  No.  2 

•  * 

was  unlawful,  arbitrary  and  discriminatory,  in  that  said 
Comittee  did  not  consist  of  a  number  of  disinterested  per¬ 
sons  representing  the  public,  a  like  number  of  persons  repre¬ 
senting  employees  in  the  Industry,  and  a  like  number  rep¬ 
resenting  employers  in  the  Industry,  and  in  truth  and  in 
fact  said  Committee  consisted  of  five  persons  allegedly  rep¬ 
resenting  the  public,  six  persons  allegedly  representing  the 
employers,  none  of  whom,  however,  was  a  representative 
of  the  Infants’  and  Children’s  Wear  Industry,  and  seven 
persons  allegedly  representing  employees  in  the  Industry. 
That  the  said  alleged  sub-committee  was  not  a  duly  author¬ 
ized  sub-committee  as  provided  for  and  contemplated  by 
Section  8(b)  of  the  Act,  in  that  the  said  sub-committee  was 
not  appointed  by  the  Administrator. 

XIV.  That  purportedly  pursuant  to  the  provisions  of 
Section  8  of  the  Act,  the  said  sub-committee  elected 

2t  to  and  did  hold  public  hearings  and  heard  certain 
witnesses  and  received  certain  evidence,  but  due  no¬ 
tice  of  such  hearings  was  not  given  to  interested  persons 
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in  the  manner  required  by  subdivision  (g)  of  Section  8  of 
the  Act. 

XV.  That  thereafter  at  a  hearing  before  the  said  sub¬ 
committee,  held  on  the  17th  day  of  March,  1939,  the  said 
United  Infants’  and  Children’s  Wear  Association,  acting 
for  and  on  behalf  of  the  petitioners  and  the  other  members 
of  said  Association,  appeared  and  requested  that  the  said 
sub-committee  recommend  to  the  Administrator  that  the 
Infants’  and  Children’s  Wear  Industry  be  excluded  from 
the  jurisdiction  of  the  Apparel  Industry  Committee  and 
that  a  separate  committee  be  appointed  for  Infants’  and 
Children’s  Wear,  and  at  the  said  hearing  the  said  sub-com¬ 
mittee  resolved  that  a  sub-committee  be  appointed  to  con¬ 
sider  the  request. 

XVI.  That  thereafter  and  on  or  about  the  27th  day  of 
May,  1939,  the  Chairman  of  Industry  Committee  No.  2  ap¬ 
pointed  a  sub-committee  to  investigate  the  said  request  of 
the  United  Infants’  and  Children’s  Wear  Association  for 
the  exclusion  of  the  Infants’  and  Children’s  Wear  Industry 
from  the  jurisdiction  of  the  Apparel  Industry  Committee, 
appointing  to  such  committee  Mr.  Charles  Ray,  Mr.  David 
Dubinsky  and  Mr.  Samuel  L.  Hoffman.  That  the  said  sub¬ 
committee  was  appointed  without  warrant  of  law,  and  con¬ 
trary  to  the  said  Act,  in  that  the  said  sub-committee  was 
not  appointed  by  the  Administrator  and  was  arbitrarily 
and  discriminatorily  appointed  to  the  prejudice  and  injury 
of  your  petitioners  in  that  the  person  appointed  to  the  sub¬ 
committee  purporting  to  represent  employers  in  the  In¬ 
dustry,  to  wit,  Mr.  Samuel  L.  Hoffman,  was  biased  and 
prejudiced  against  said  Association  and  the  said  Infants’ 

and  Children’s  Wear  Industry  and  your  petitioners, 
2u  and  prior  to  his  appointment  had  expressed  his 

opinion  at  the  said  meeting  held,  as  aforesaid,  on 
the  17th  day  of  March,  1939,  that  the  said  Infants’  and 
Children’s  Wear  Industry  should  not  be  excluded  from  the 
jurisdiction  of  Industry  Committee  No.  2,  and  that  the  said 
David  Dubinsky  was  an  official  of  a  trade  union  which  had 
many  of  its  members  employed  by  several  of  the  employers 
of  the  said  Infants’  and  Children’s  Wear  Industry. 
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XVII.  That  the  said  sub-committee  so  appointed,  as 
aforesaid,  to  investigate  the  request  of  the  United  Infants’ 
and  Children’s  'Wear  Association  for  exclusion  of  the  In¬ 
fants'  and  Children's  Wear  Industry  from  the  jurisdiction 
of  Industry  Committee  Xo.  2,  failed  and  refused  to  inves¬ 
tigate  the  said  request,  and  failed  and  refused  to  afford 
the  said  Association  and  your  petitioners  the  opportunity 
of  being  heard  with  respect  to  such  request,  and  on  or 
about  June  16th,  1939,  without  having  investigated  and 
without  having  afforded  the  said  Association  or  your  peti¬ 
tioners  an  opportunity  to  be  heard  with  respect  to  said 
request,  recommended  to  said  Industry  Committee  No.  2 
its  disapproval  of  the  request  of  the  said  Infants’  and 
Children’s  Wear  Industry  and  the  Association,  for  the  ex¬ 
clusion  of  that  industry  from  the  jurisdiction  of  said  Com¬ 
mittee. 

XVIII.  That  on  the  16th  day  of  June  1939,  Industry 
Committee  Xo.  2  unlawfullv  and  abritrarilv  and  without 

ft  •» 

having  investigated  the  request  of  the  said  Association 
and  the  Infants’  and  Children’s  Wear  Industry  for  the 
exclusion  of  said  Industry  from  the  jurisdiction  of  the  Com¬ 
mittee,  approved  the  report  of  the  said  alleged  sub-com¬ 
mittee  appointed  as  aforesaid  on  May  27th,  1939.  That 
neither  the  said  sub-committee  appointed  as  aforesaid  to 
investigate  the  request  of  the  United  Infants’  and 
2v  Children’s  Wear  Association  for  exclusion  of  the 
Infants’  and  Children’s  Wear  Industry  from  the  ju¬ 
risdiction  of  Industry  Committee  Xo.  2,  nor  the  said  In¬ 
dustry’  Committee  No.  2,  advised  the  said  Association  or 
any  of  your  petitioners  of  the  denial  of  such  request  prior 
to  closing  its  said  hearing  or  meeting  and  rendering  its 
report  to  the  Administrator,  and  the  said  Industry  Com¬ 
mittee  Xo.  2,  after  or  upon  the  denial  of  the  said  request 
fOr  exclusion,  unlawfully  and  arbitrarily  failed,  refused 
and  neglected  to  afford  to  the  Association  and  your  peti¬ 
tioners  the  opportunity  of  offering  evidence  concerning 
conditions  in  the  Infants’  and  Children’s  Wear  Industry. 

XIX.  That  on  the  15tli  day  of  June,  1939,  the  Chairman 
of  Industry  Committee  No.  2,  purporting  to  act  pursuant 
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to  the  authorization  of  Industry  Committee  No.  2,  but 
contrary  to  the  provisions  and  intendment  of  the  Act,  ap¬ 
pointed  a  sub-committee  for  the  Women’s  Wear  Division 
of  the  Apparel  Industry  (which  purported  to  and  assumed 
within  its  jurisdiction  the  Infants’  and  Children’s  Outer¬ 
wear  Industry)  to  submit  to  the  entire  Industry  Committee 
No.  2  recommendations  for  the  minimum  wage  rate  or 
rates  to  be  fixed  for  each  of  the  divisions  of  the  Apparel 
Industry  allocated  to  such  sub-committee. 

XX.  That  on  the  16th  day  of  June,  1939,  the  said  sub¬ 
committee  for  Women’s  Wear,  so  appointed  as  aforesaid 
on  the  15th  day  of  June,  1939,  which  purported  to  and 
assumed  within  its  jurisdiction  the  Infants’  and  Children’s 
Outerwear  Industry,  recommended  to  Industry  Committee 
No.  2  a  minimum  wage  of  35^  an  hour  for  the  Infants’  and 
Children’s  Outerwear  Industry ;  that  the  said  recommenda¬ 
tion  by  the  said  Committee  was  made  without  having  in¬ 
vestigated  conditions  in  the  Infants’  and  Children’s 

2w  Outerwear  Industry  and  such  recommendation  was 
made  without  due  regard  to  economic  and  competi¬ 
tive  conditions  which  will  not  substantially  curtail  employ¬ 
ment  in  the  said  Infants’  and  Children’s  Outerwear  In¬ 
dustry,  and  without  having  investigated,  as  required  by 
Section  8(c)  of  the  Act — 

1.  Competitive  conditions  as  affected  by  transportation, 
living  and  production  costs. 

2.  The  wages  established  for  work  of  like  or  comparable 
character  by  collective  labor  agreements  negotiated  be¬ 
tween  employers  and  employees  by  representatives  of  their 
own  choosing,  and 

3.  The  wages  paid  for  work  of  like  or  comparable  char¬ 
acter  by  employers  who  voluntarily  maintained  minimum- 
wage  standards  in  the  Industry. 

XXI.  That  on  the  27th  day  of  September,  1939,  pur¬ 
porting  to  proceed  pursuant  to  said  Section  8  of  said  Act, 
said  Industry  Committee  No.  2  filed  its  report  and  recom¬ 
mendations  with  said  Administrator,  which  report,  among 
other  things,  recommended  the  minimum  wage  to  be  fixed 
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for  the  Infants’  and  Children’s  Outerwear  Industry  at  35^ 
per  hour. 

XXII.  That  thereafter  and  on  or  about  the  13th  day  of 
November,  1939,  ct  sequitur,  and  purportedly  acting  pursu¬ 
ant  to  subdivision  (d)  of  Section  S  of  the  Act,  an  alleged 
public  hearing  was  held  before  one,  Thomas  Holland,  who 
was  designated  by  the  Administrator  to  act  as  presiding 
officer  at  such  hearing,  and  at  which  hearing  and  on  the 
27th  day  of  November,  1939,  the  said  United  Infants’  and 
Children’s  Wear  Association  appeared  and  moved,  on  be¬ 
half  of  petitioners  and  the  other  members  of  the  said  Asso¬ 
ciation  engaged  in  the  production  of  infants’  and  children’s 
wear,  that  the  recommendations  of  the  said  Industry  Com¬ 
mittee  insofar  as  the  same  apply  or  affect  the  Infants’  and 
Children’s  Wear  Industry  be  set  aside  upon  the 
2x  grounds  inter  alia, — 

(a)  That  the  Industry  Committee,  as  constituted, 
was  hot  representative  of  the  Infants’  and  Children’s  Wear 
Industrv ; 

(b)  That  the  Infants’  and  Children’s  Wear  Industry 
was  a  separate  and  distinct  industry; 

(c)  That  the  said  Committee  did  not  contain  a  like 
number  of  persons  representing  employers  and  employees 
of  the  said  Infants’  and  Children’s  Wear  Industry; 

(d)  That  the  recommendations  of  said  Committee  inso¬ 
far  as  the  same  apply  to  Infants’  and  Children’s  Wear 
were  not  made  in  accordance  with  law  and  were  not  sup¬ 
ported  by  the  evidence  contemplated  by  the  Act 

That  although  at  such  hearing  the  said  Thomas  Holland 
in  ruling  upon  the  said  motion  stated  that  he  did  not  believe 
that  he  had  the  power  to  pass  upon  the  said  motion,  he 
nevertheless  denied  the  said  motion  “within  the  limits  of 
his  power”,  subject  to  review  by  the  Administrator,  and 
failed,  refused  and  neglected  to  adjourn  such  hearing  until 
the  Administrator  should  have  made  the  ruling  thereon. 

XXIII.  That  at  the  time  that  the  said  alleged  public 
hearing  was  held  before  the  said  Thomas  Holland,  the  office 
of  Administrator  of  the  Wage  and  Hour  Division  of  the 
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Department  of  Labor  had  become  and  was  vacant  by  reason 
of  the  fact  that  Elmer  F.  Andrews,  who  had  theretofore 
been  appointed  Administrator  by  the  President,  had,  on  or 
about  the  IGth  day  of  October,  1939,  resigned  as  such  Ad¬ 
ministrator  and  no  person  was  appointed  by  the  President 
to  act  as  Administrator  in  his  place  and  stead  until  on  or 
about  the  4th  day  of  March,  1940,  when  the  President  ap¬ 
pointed  Philip  B.  Fleming  the  Administrator  of  the  Wage 
and  Hour  Division  of  the  Department  of  Labor,  and  who 
has  ever  since  been  and  still  is  Administrator  of  the 
said  Wage  and  Hour  Division.  That  the  hearing  before 
said  Thomas  Holland  was  in  purported  compliance 
2y  with  the  provisions  of  Section  8(d)  of  the  Act,  and 
that  by  reason  of  the  matters  aforesaid  was  not  in 
fact  a  hearing  held  by  the  Administrator  as  required  by 
the  provisions  of  said  Act;  that  no  other  hearing,  as  re¬ 
quired  by  Section  8(d)  of  the  Act,  was  held  by  the  Admin¬ 
istrator  with  respect  to  the  recommendations  made  by  said 
Industry  Committee  No.  2,  and  that  the  Administrator  ap¬ 
proved  the  recommendation  of  Industry  Committee  No.  2 
without  a  hearing  as  required  by  said  Section  8(d)  of  the 
Act  and  in  violation  of  the  express  provisions  thereof. 

XXIV.  That  thereafter  and  on  the  15th  day  of  May, 
1940,  the  Administrator  by  Written  Findings  and  Opinion 
dated  and  signed  on  said  day,  approved  the  recommenda¬ 
tions  of  said  Committee  as  to  the  minimum  wage  rates  to  be 
fixed  for  the  several  divisions  of  the  Apparel  Industry,  in¬ 
cluding  the  rate  to  be  fixed  for  the  Infants’  and  Children’s 
Outerwear  Industry,  and  approved  the  recommendation  of 
said  Committee  that  the  Infants’  and  Children’s  Wear  In¬ 
dustry  be  not  excluded  from  the  jurisdiction  of  the  Apparel 
Industry  and  adopted  and  ratified  the  decision  of  the  said 
Thomas  Holland  made  at  the  said  hearing,  as  aforesaid, 
on  the  27th  day  of  November,  1939. 

XXV.  That  on  the  said  15tli  day  of  May,  1940,  the 
Administrator  issued  an  Administrative  Order  wherein  he 
approved  the  recommendations  of  the  said  Industry  Com¬ 
mittee,  including  the  recommendation  made  with  respect 


26 


to  the  Infants  *  and  Children's  Outerwear  Industry,  and 
defined  the  Apparel  Industry  as — 

‘iThe  manufacture  of  all  apparel,  apparel  furnishings 
and  accessories  made  by  the  cutting,  sewing,  or  embroidery 
processes,  except :  knitted  outerwear,  knitted  underwear, 
hosiery,  men's  fur-felt,  wool-felt,  straw  and  silk  hats,  and 
bodies,  ladies'  and  children's  millinery,  furs  and  boots  and 
shoes”., 

and  fixed  the  minimum  wage  rate  for  the  Infants’ 
and  Children's  Outerwear  Industry  at  35£  per  hour. 

XXVI.  That  the  said  recommendations  of  said  Com¬ 
mittee  and  the  said  Wage  Order  issued  on  May  15th,  1940, 
insofar  as  the  same  relate  to  the  Infants’  and  Children’s 
Wear  Industry  and  the  petitioners  are  arbitrary  and  dis¬ 
criminatory  and  were  made  contrary  to  and  in  violation  of 
•  • 

the  plain  intent  and  purposes  of  the  Act  and  are  null  and 
void  for  the  reasons — 

(a)  That  the  Findings  of  the  Administrator  upon  which 
the  said  Wage  Order  is  based,  are  not  supported  by  sub¬ 
stantial  evidence  and  are  contrary  to  the  evidence. 

(b)  That  the  Administrator  acted  unlawfully,  arbitrarily, 
discriminatorily  and  contrary  to  and  in  violation  of  the 
terms  and  intendment  of  the  Act  in  including  in  the  said 
definition  of  the  Apparel  Industry  the  Infants’  and  Chil¬ 
dren’s  Wear  Industry,  notwithstanding  that  the  Infants’ 
and  Children’s  Wear  Industry  constituted  a  separate  and 
distinct  industry. 

(c)  That  the  said  Wage  Order  insofar  as  the  same 
relates  or  applies  to  the  Infants’  and  Children’s  Wear  In¬ 
dustry  is  improper,  unlawful  and  contrary  to  the  pro¬ 
visions  and  intendment  of  the  Act,  in  that  the  said  Wage 
Order  was  made  upon  recommendations  of  an  Industry 
Committee  which  was  appointed  contrary  to  the  provisions 
and  intendment  of  Section  5(b)  of  the  Act  in  that  said 
Committee,  as  constituted,  was  not  representative  of  the 
Infants’  and  Children’s  Wear  Industry,  and  in  that  the 
said  Committee  was  composed  of  four  employee  repre¬ 
sentatives  of  the  Infants’  and  Children’s  Wear  Industry 
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and  was  not  composed  of  a  like  number  of  employer  repre¬ 
sentatives  of  the  Infants'  and  Children’s  Wear  Industry, 
and  in  that  the  said  Committee  included  within  its  juris¬ 
diction  the  Infants'  and  Children's  Wear  Industry  although 
said  Industry  was  a  separate  and  distinct  industry,  and 
in  that  the  said  Wage  Order  was  based  upon  recommenda¬ 
tions  of  an  Industry  Committee  insofar  as  the  same  relate 
to  the  Infants’  and  Children’s  Wear  Industry,  which  did 
not  investigate  conditions  in  the  said  Infants’  and  Chil¬ 
dren's  Wear  Industry,  and  were  not  supported  by  the  evi¬ 
dence  contemplated  and  required  by  the  Act,  and  were  not 
made  in  accordance  with  law,  and  in  that  the  said  United  In¬ 
fants’  and  Children’s  Wear  Association  and  your  petition¬ 
ers  were  not  afforded  an  opportunity  to  offer  testimony  con¬ 
cerning  conditions  in  the  Infants’  and  Children’s  Wear  In¬ 
dustry  as  was  required,  contemplated  and  intended  by  the. 
Act,  after  the  said  denial  by  such  Committee  of  the  request 
for  exclusion,  as  aforesaid. 

3a  (d)  That  the  Wage  Order  insofar  as  the  same 
relates  to  the  Infants’  and  Children’s  Wear  Industry 
was  based  upon  recommendations  of  the  Industry  Com¬ 
mittee  which  were  not  supported  by  evidence  adduced  at  a 
hearing  as  provided  for  and  contemplated  by  Section  8(d) 
of  the  Act,  in  that  the  person  purporting  to  act  as  Admin¬ 
istrator,  in  violation  of  the  Act,  permitted  the  said  Thomas 
Holland  to  preside  at  the  alleged  hearing  held  in  Washing¬ 
ton,  D.  C.,  on  November  13th,  1939,  et  sequitur,  and  at  said 
alleged  hearing  the  said  Thomas  Holland  presided  without 
authority  to  consider  any  issue  or  matter  presented  at  said 
hearing,  and  in  that  the  Administrator  failed,  refused  and 
neglected  to  consider  the  factors  required  by  him  to  be 
considered  under  Section  8  of  the  Act,  and  in  that  at  the 
time  such  alleged  hearing  was  held,  the  office  of  the  Admin¬ 
istrator  was  vacant  and  that  the  said  hearing  was  not  a 
hearing  held  by  the  Administrator  as  required  by  the  pro¬ 
visions  of  said  Act,  and  that  no  other  hearing,  as  required 
by  Section  8(d)  of  the  Act,  was  held  by  the  Administrator 
with  respect  to  the  recommendations  made  by  said  Industry 
Committee  No.  2,  and  that  the  Administrator  approved 


28 


the  recommendation  of  Industry  Committee  No.  2  without 
a  hearing  as  required  by  said  Section  8(d)  of  the  Act  and 
in  Violation  of  the  express  provisions  thereof. 

XXVII.  Petitioners  further  state  that  the  said  Wage 
Order  is  unlawful,  null  and  void  and  null  and  void  for  the 
following  reasons: 

(a)  That  the  said  Order  was  issued  without  affording 
to  petitioners  an  adequate  opportunity  to  be  heard  and  that 
thereby  petitioners  will  be  deprived  of  their  property  with¬ 
out  due  process  of  law  and  in  violation  of  the  Fifth  Amend¬ 
ment  of  the  Constitution  of  the  United  States. 

(b)  That  the  said  Wage  Order  was  promulgated  pursuant 
to  Section  3(m).  Section  4,  Section  5,  Section  6,  Section  7 
and  Section  8  of  the  said  Fair  Labor  Standards  Act,  and 
in  that  the  said  Sections  are  violative  of  Article  1  of  the 
Constitution  of  the  United  States  and  the  Ninth  and  Tenth 
Amendments  thereto,  in  that  the  same  is  an  unlawful  dele¬ 
gation  of  legislative  authority  to  the  executive  department 

of  the  United  States  Government  without  establish- 
3b  ing  and  prescribing  sufficient,  definite  or  ascer¬ 
tainable  standards  for  the  exercise  of  the  authority 
sought  to  be  delegated,  and  in  that  the  same  is  an  unlawful 
delegation  of  legislative  authority  to  private  citizens  with¬ 
out  warrant  or  authority  in  law. 

XXVIII.  That  at  the  said  alleged  public  hearing  of  the 
Industry  Committee  and  of  its  sub-committees  and  before 
the  Administrator,  your  petitioners  and  said  United  In¬ 
fants’  and  Children's  Wear  Association  failed  to  offer 
evidence  concerning  conditions  in  the  Industry  for  the  rea¬ 
son  that  your  petitioners  and  the  said  United  Infants’  and 
Children’s  Wear  Association  asserted  that  the  inclusion  of 
the  Infants’  and  Children’s  Wear  Industry  as  part  of  the 
Apparel  Industry  was  unreasonable,  unjustified  and  un¬ 
warranted  in  law,  and  that  the  Industry  Committee  No.  2 
was  appointed  in  violation  of  the  express  provisions  and 
intendment  of  the  Act,  and  accordingly  your  petitioners 
pray  this  Court  in  the  alternative  to  permit  them  to  adduce 
additional  evidence  pursuant  to  Section  10(a)  of  the  Act, 
which  evidence  your  petitioners  are  of  the  opinion  and 
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verily  believe  would  materially  affect  the  results  of  the 
purported  findings  and  opinion  of  the  Administrator. 

That  if  opportunity  is  afforded  the  petitioners  to  submit 
additional  evidence  with  respect  to  the  conditions  in  the 
Infants’  and  Children’s  Wear  Industry,  such  evidence  will 
establish,  inter  alia,  that  emnlovment  in  said  Industrv  will 
be  substantially  curtailed  in  that  (a)  all  persons  employed 
in  said  Industry  and  unable  to  earn  on  a  production  basis 
35^  per  hour,  the  minimum  wage  rate  fixed  by  said  Wage 
Order,  will  be  discharged  from  their  employment  and  that 
no  one  will  be  employed  to  replace  those  discharged:  (b) 
there  is  a  general  turnover  of  help,  that  is,  persons 
3c  voluntarily  leave  their  employ  and  there  are  many 
communities  where  experienced  help,  capable  of 
earning  35^  an  hour  upon  a  production  basis,  is  unavail¬ 
able  and  in  such  instances  no  new  persons  can  be  employed 
to  replace  those  so  leaving  their  employ;  (c)  in  many  com¬ 
munities  there  is  not  sufficient  qualified  or  experienced  help 
capable  of  earning  35<t  an  hour  on  a  production  basis,  with 
the  result  that  in  such  communities  many  manufacturing 
establishments  will  have  to  discontinue  operations;  (d)  as 
a  result  of  the  increase  of  said  wage  rate  the  cost  of  the 
products  of  said  Industry  necessarily  will  be  increased, 
with  the  concomitant  result  that  a  large  part  of  the  pres¬ 
ent  production  of  the  Industry,  which  is  now  being  manu¬ 
factured  at  a  price  which  discourages  home  production, 
will  again  be  produced  in  the  homes  of  the  consumer  pub¬ 
lic. 

XXIX.  That  petitioners  are  aggrieved  by  said  Wage 
Order,  in  addition  to  the  foregoing,  by  reason  of  the  fact 
they  will  be  prevented  from  engaging  or  employing  em¬ 
ployees  at  a  rate  less  than  35<*  per  hour,  irrespective  of 
whether  such  employees  can  earn  35^  per  hour  on  a  pro¬ 
duction  basis,  and  will  be  deprived  of  their  right  to  con¬ 
tract  for  the  services  necessary  for  the  production  of 
products  by  them  at  a  rate  less  than  such  35<*  per  hour, 
irrespective  of  whether  such  employees  can  earn  35<*  per 
hour  on  a  production  basis,  without  subjecting  themselves 
to  the  severe  penalties  provided  for  by  the  Act. 
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WHEREFORE,  petitioners  pray  that  the  Court  shall — 
(a)  Set  aside  the  said  Wage  Order  issued  by  said  Admin¬ 
istrator  on  May  15th,  1940,  insofar  as  the  same  fixes  a  35^ 
per  hour  minimum  wage  rate  for  the  Infants’  and  Chil¬ 
dren’s  Wear  Industry,  as  therein  defined. 

i  (b)  Grant  an  immediate  stay  of  said  Wage  Order 
3d  of  said  Administrator  in  accordance  with  Section 
10(b)  of  the  Act. 

(c)  Grant  such  other  and  further  relief  as  may  be  proper 
in  the  premises,  or  in  the  alternative 

(d)  Grant  petitioners  leave  to  adduce  additional  evidence 
before  the  Administrator  in  accordance  with  Section  10(a) 
of  the  Act,  and  such  other  and  further  relief  as  may  be 
proper  in  the  premises. 

Dated,  New  York,  July  lltli,  1940. 

Respectfully  submitted, 

Andref.  &  See  dm  ax  Ixc.,  Axx  Rita  Frocks  Inc.,  Acme 
Underwear  Co.  Inc.,  Belle  Frocks,  Inc.,  The  Berk 
Co.  Inc..  Best  Made  Togs  Ixc.,  Betty  Jane  Frocks  Inc., 
Bo  Peep  Mfg.  Co.  Inc..  Borgenicht  Bros.  Inc.,  Borge- 
nicht  &  Spiro  Ixc..  Callahan-Cohen  Inc.,  Clarice 
Frocks  Ixc.,  Cleverly  Styled  Dress  Co.  Inc.,  Fine 
Infants  Dress  Co.  Ixc..  G.  H.  &  E.  Freydbf.rg  Inc.,  Gem 
Baby  Wear  Co.  Ixc..  Glettsmax  Chopp  &  Sadowsky 
Ixc..  Got.pee  Kiddie  Dress  Co.  Inc..  Gould.  Bergman  & 
Gould  Ixc..  Handcraft  Import  Co.  Inc..  Harben  Co. 
Ixc.,  Innovation  Headgear  Co.  Inc.,  Jessie  Underwear 
Co.  Ixc..  Kaufman  Bros,  and  Co.  Inc..  Kiddies  Pal  Inc., 
Nathan  Krauskopf  Co.  Ixc..  The  Kummf.l  Mfg.  Co. 
Inc..  Lf.tty  Childrens’  Frocks  Ixc..  Little  Mistress 
Togs  Inc..  Loomtogs.  Inc.,  Lorett  Togs  Ixc.,  Lucille 
Underwear  Co.  Ixc..  J.  Markowitz  &  Son,  Inc.,  Mary 
Ann  Dress  Co.  Ixc..  Aug.  F.  Nielsen  Co.  Inc.,  Para¬ 
mount  Childrens  Dress  Corp..  Parrigon  Togs  Inc., 
Peerless  Childrens  Garments  Inc.,  Peggy  Ware  Inc., 
Perlbf.rg  &  Taxnenbaum  Inc..  Peter  Polly  Togs  Inc., 
Bif.gel  &  Dechter  Inc.,  Bobern  Inc.,  Bose  Sportswear 
!  Inc.,  J.  Solot  &  Taber  Co.  Inc.,  Schleifer  &  Lubell 
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Inc.,  Robert  L.  Schwartz  &  Bro.  Inc.,  Solomon  & 
Weiner  Inc.,  Supreme  Romper  Co.  Inc.,  Sweeney- 
Block  &  Co.  Inc.,  Tiny  Town  Togs  Inc.,  The  Dollar 
Line,  Inc.,  Totsy  Togs  Inc.,  Wolf  &  Reider  Inc.,  Gort 
Girls  Frocks  Inc.,  The  Mayer  Nock  Co.  Inc.,  Wm.  H. 
Noggle  &  Sons  Inc.,  El>.  Schuwall  &  Co.  Inc.,  Flossie 
Dress  Co.  Inc.,  R.  &  J.  Underwear  Co.  Inc.,  H.  Linsk 
&  Co.  Inc..  A.  Rosenblatt  Sons  &  Co.  Inc.,  Esskay 
Manufacturing  Co.  Inc.,  Milam  Mfg.  Co.,  W.  J.  Scott 
Co.  Inc.,  Petite  Baby  Wear  Inc.,  Atta  Boy  Novelty 
Co.  Inc.,  Lee  Rue  Childrens  Dress  Corp.,  L ’Enfant 
Dress,  Inc.,  M.  C.  Ross  Co.  Inc.,  Touraine  Co.  Inc., 
Morris  Attias  and  Abraham  Attias.  copartners  doing 
business  as  Attias  Bros..  Harry  A.  Gordon  and  Ben- 
36  j  amin  Koot.  copartners  doing  business  as  Chicky  Mfg. 

Co.,  Larry  Englebardt  and  Eddie  Englebardt,  copart¬ 
ners  doing  business  as  Larry  Englebardt  &  Co.,  Abra¬ 
ham  B.  Citrin,  Gf.rson  Gross  and  Jack  Gross,  copart¬ 
ners  doing  business  as  Fashion  Childrens  Dress  Co., 
Abe  Kahn  and  Man  Halbreich.  copartners  doing  busi¬ 
ness  as  Abe  Kahn-Halbreich  Co.,  Man  Siegel  and  Les¬ 
ter  Palestine,  copartners  doing  business  as  Monarch 
Washsuit  Co..  Arthur  Newman  and  Milford  Newman, 
copartners  doing  business  as  The  Newman  Co.,  Larry 
Radin  and  Leon  H.  Lesser,  copartners  doing  business 
as  Radin  &  Lesser,  Max  Levine  and  Myron  C.  Greene, 
copartners  doing  business  as  Renown  Children  Dress 
Co.,  Morris  H.  Seibf.l  and  Irving  Stern,  copartners 
doing  business  as  Seibel  &  Stern,  Louis  Tuttman 
and  Leonard  Tuttman.  copartners  doing  business  as 
Louis  Tuttman  &  Son,  Gabriel  Rothenberg  and 
Charles  Orkin.  copartners  doing  business  as  Danbury 
Novelty  Co..  Herman  Freund,  Emma  Freund  and  Lil¬ 
lian  Freund,  copartners  doing  business  as  Hugh 
Freund  &  Son.  Ben  Nathanson  and  Joe  Bergman,  co¬ 
partners  doing  business  as  B.  &  N.  Novelty  Co.,  Jack 
Feldman  and  Frank  Feldman,  copartners  doing  busi¬ 
ness  as  Onita  Specialty  Co.,  George  I.  Robinson  and 
Alexander  W.  Pfeifle,  copartners  doing  business  as 
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Robinson  &  Co.,,  D.  Tomalont,  H.  Tomalont  and  S. 
Sacel,  copartners  doing  business  as  Wee  Tog  Mfg.  Co., 
Lee  Fainblatt.  doing  business  as  Lee  Sportswear  Co., 
L.  Schulman,  doing  business  as  All  Time  Togs,  Max 
Pomf.ranz.  doing  business  as  Fairy  Frock  Co.,  Charles 
Guzy,  doing  business  as  Chas.  Guzy  Mfg.  Co.,  Charles 
Krapes.  doing  business  as  Ro-Lynn  Frocks,  Philip  A. 
Appelbaum,  doing  business  as  Trojan  Maid  Co.,  Leo  J. 
Goldberger.  doing  business  as  L.  Worn,  &  Co..  Ira  G. 
Katz,  Morris  A.  Barg.  B.  L.  Klein.  Pioneer  Mfg.  Co. 
Inc..  L.  Isaacson  Sons  Inc.,  and  Jessie  D.  Gidding, 
Clarence  B.  Gidding  and  Leonard  H.  Gidding.  copart¬ 
ners  doing  business  as  L.  Gidding  &  Co.,  Petitioners. 

By  ISIDOR  F.  SCHLESINGER 

Attorney  for  Petitioners 

Office  &  P.  0.  Address 

No.  270  Broadwav 

* 

Borough  of  Manhattan 
City  of  New  York,  N.  Y. 

3f  State  of  New  York, 

Comity  of  New  York ,  ss: 

Isidor  E.  Schlesinger,  being  duly  sworn,  deposes  and  says 
that  he  is  the  attorney  for  the  petitioners  herein :  that  he 
has  read  the  foregoing  petition  and  knows  the  contents 
thereof ;  that  the  same  is  true  to  his  own  knowledge,  except 
as  to  the  matters  therein  stated  to  be  alleged  upon  informa¬ 
tion  and  belief,  and  that  as  to  those  matters  he  believes  it 
to  be  true. 

ISIDOR  E.  SCHLESINGER 
Sworn  to  before  me  this  11th  day  of  July,  1940. 

IRENE  GERSHMAN 
Commissioner  of  Deeds 
Residing  in  Bronx  County 
N.  Y.  Co.  Clks.  No.  99,  Reg.  No.  34G1 
Bronx  Co.  Clks.  No.  11,  Reg.  No.  41G4 
Kings  Co.  Clks.  No.  21,  Reg.  No.  1010 
Queens  Co.  Clks.  No.  725,  Reg.  No.  4-1 
Certificate  filed  in  Richmond  County 
(Seal)  My  commission  expires  May  2,  1941 
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11475  Wage  and  Hour  Division 
United  States  Department  of  Labor 

Washington,  D.  C. 

In  the  Matter  of  the  Recommendation  of  Industry  Com¬ 
mittee  No.  2  for  Minimum  Wage  Rates  in  the  Apparel 
Industry. 

Findings  and  Opinion  of  the  Administrator. 

Mav  15,  1940. 

The  following  findings  and  opinion  are  based  upon  the 
evidence1  received  in  connection  with  a  hearing  held  pursu¬ 
ant  to  Section  9  of  the  Fail*  Labor  Standards  Act  of  1938, 
herein  referred  to  as  the  “Act,”  upon  the  recommendations 
of  Industry  Committee  No.  2,  herein  referred  to  as  the 
“Committee,”  for  minimum  wage  rates  in  the  Apparel 
Industry.  Section  8(d)  requires  me  to  approve  and  carry 
into  effect  such  recommendations  if  I  find  that  they  are 
made  in  accordance  with  law,  are  supported  by  the  evidence 
adduced  at  the  hearing,  and.  taking  into  consideration  the 
same  factors  which  were  required  to  he  considered  by  the 
Committee,  will  effectuate  the  purposes  of  Section  8  of 
carrying  out  “the  policy  of  this  Act  by  reaching,  as  rapidly 
as  is  economically  feasible  without  substantially  curtailing 
employment,  the  objective  of  a  universal  minimum  wage 
of  40  cents  an  hour  in  each  industry  engaged  in  commerce 
or  in  the  production  of  goods  for  commerce.”2 

11476  T.  Finn  man/  of  Proceedings. 

The  Committee  was  appointed  by  Administrative  Order 
No.  7  on  December  19,  1938,  pursuant  to  Section  5(b)  of 

1  The  evidence  consisted  of  SI 3  exhibits  and  5.736  pages  of  transcript  em¬ 
bracing  approximately  two  months  of  hearings. 

2  Act.  Section  SCa).  The  policy  of  the  Act  as  stated  in  Section  2  is  to  cor¬ 
rect  and  as  rapidly  as  practicable  to  eliminate  the  existence,  in  industries 
engaged  in  commerce  or  in  the  production  of  goods  for  commerce,  of  labor 
conditions  detrimental  to  the  nn’ntornnee  of  the  minimum  standard  of  living 
necessary  for  health,  efficiency,  and  general  well-being  of  workers,  through  the 
exercise  by  Congress  of  its  power  to  regulate  interstate  commerce  and  with¬ 
out  substantially  curtailing  employment  or  earning  power. 

Footnotes  in  this  opinion  make  reference  for  the  convenience  of  the  reader 
to  certain  relevant  portions  of  the  record.  These  findings,  however,  are  based 
on  the  entire  record  rather  than  solely  upon  the  portions  referred  to. 
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the  Act.3  It  consisted  of  16  persons  representing  the  pub¬ 
lic,  together  with  a  like  number  representing  employees  and 
a  like  number  representing  employers,  in  the  apparel  in¬ 
dustry.  The  same  order  defined  the  apparel  industry  as 
follows : 

“The  manufacture  of  all  apparel,  apparel  furnishings 
and  accessories  made  by  the  cutting,  sewing,  or  embroidery 
processes,  except:  knitted  outerwear,  knitted  underwear, 
hosiery,  men’s  fur-felt,  wool-felt,  straw  and  silk  hats,  and 
bodies,  ladies’  and  children’s  millinery,  furs,  and  boots 
and  shoes.” 

The  order  of  appointment  directed  the  Committee,  in 
accordance  with  the  provisions  of  the  Act  and  rules  and 
regulations  promulgated  thereunder,  to  investigate  condi¬ 
tions  in  the  Apparel  Industry  and  to  recommend  to  the 
Administrator  minimum  wage  rates  for  all  employees 
thereof  wdio  within  the  meaning  of  the  Act  were  “engaged 
in  commerce  or  in  the  production  of  goods  for  commerce,” 
excepting  employees  exempted  by  virtue  of  the  provisions 
of  Section  13(a)  and  employees  under  the  provisions  of 
Section  14  of  the  Act.4 

llie  Committee  was  convened,  and  held  its  first  meeting, 
in  Washington,  D.  C.,  on  January  31, 1939.  At  this  opening 
meeting  the  Committee  determined  that,  in  view  of  the  com¬ 
plexity  of  the  problem  before  it,  it  could  best  perform  its 
duty  of  investigating  and  recommending  minimum  -wage 
rates  for  the  Apparel  Industry  by  dividing  itself  into  sub¬ 
committees  to  study  and  receive  evidence  concerning  the 
various  divisions  of  the  industry.  Accordingly,  subcom¬ 
mittees  were  appointed  for  a  men’s  clothing  group,  for  a 
utility  or  work  clothing  group,  for  a  women’s  clothing 

3  Administrator ’s  Exhibit  No.  1.  By  Administrative  Order  No.  12  of  Janu¬ 
ary  11,  1939,  the  Administrator  accepted  the  resignation  of  Herman  Rosen- 
bloom  of  Louisville,  Ky.,  as  an  employer-member  and  appointed  D.  J.  Gray 
of  Ware  Shoals,  S.  C.,  to  fill  the  vacancy.  Administrator’s  Exhibit  No.  2. 

♦  See  Act,  Sections  5  and  8.  The  exceptions  made  relate  to  the  specific 
classes  of  employees  exempted  from  the  wage  and  hour  provisions  of  the  Act 
by  Section  13(a)  and  to  learners,  apprentices,  messengers,  and  handicapped 
workers  who  may  be  employed  at  rates  lower  than  the  minimum  specified  in 
Section  6  by  special  certificate  pursuant  to  Section  14. 
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group  and  for  a  miscellaneous  group,  respectively.6 
11477  Thereafter  on  February  1,  March  15,  16  and  17, 
May  S  and  9,  June  14,  15,  and  16,  and  August  29, 
1939,  the  Committee  and  its  sub-committees  held  a  series 
of  meetings  in  Washington,  D.  0.,  at  which  extensive  testi¬ 
mony,  numerous  studies  and  reports,  and  other  evidence, 
as  well  as  briefs  from  interested  parties,  were  received  in 
connection  with  the  investigation  of  conditions  in  the  Ap¬ 
parel  Industry. 

At  its  meeting  as  a  whole  on  June  14, 1939,  the  Committee 
received  data  obtained  in  special  wage  surveys  by  the 
Women’s  Bureau  and  the  Bureau  of  Labor  Statistics  of  the 
United  States  Department  of  Labor.  It  also  was  given 
reports  on  various  divisions  of  the  Apparel  Industry,  in¬ 
cluding  an  analvsis  of  the  above-mentioned  wage  data, 
which  were  prepared  by  the  Economic  Section  of  the  Wage 
and  Hour  Division.  Other  data  in  the  form  of  letters  and 
briefs  were  received  at  this  time.6 

Pursuant  to  authorization  of  the  Committee,  the  Chair¬ 
man,  on  June  15,  1939.  appointed  three  subcommittees,  one 
for  Women’s  Wear,  one  for  Men’s  Wear,  and  one  for  Ap¬ 
parel  Accessories  and  Special  Products,  and  directed  each, 
after  study  of  the  relevant  information,  to  submit  recom¬ 
mendations  to  the  full  committee  for  the  divisions  of  the 
industry  allocated  to  it.  On  June  16,  1939,  these  three 
subcommittees  made  their  recommendations  to  the  full 
Committee,  and  the  minimum  wage  rates  recommended 
were  after  full  consideration  adopted  by  the  Committee  as 

5  Administrator ’s  Exhibit  Xo.  3.  pp.  1-5:  Administrator's  Exhibit  No.  5, 
pp.  13-18.  Pursuant,  to  Title  29,  Chapter  V.  Code  of  Federal  'Regulations, 
Part  511  (Regulations  Applicable  to  Industry  Committees).  Section  511.12. 
the  Committee  and  its  subcommittees  kept  a  journal  recording  “the  time  and 
place  of  all  its  meetings,  the  members  present,  the  votes  and  the  formal  pro¬ 
ceedings.  ”  Tn  addition  a  transcript  was  made  of  the  proceedings  at  various 
committee  meetings.  The  journal  was  introduced  in  evidence  as  Administra¬ 
tor’s  Exhibit  No.  3  and  the  transcripts  of  meetings  as  Administrator’s  Ex¬ 
hibits  No.  5.  6A,  9A  and  9B. 

*  Administrator ’s  Exhibit  No.  9B:  see  also  Administrator’s  Exhibit  No. 
11  A.  Report  and  Recommendations  of  Industry  Committee  No.  2  for  the  Es¬ 
tablishment  of  Minimum  Wage  Rates  In  the  Apparel  Industry.  The  reports, 
briefs,  letters  and  other  material  presented  to  the  Committee  and  its  subcom¬ 
mittees  are  listed  in  Appendix  P  of  the  latter  report. 
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its  recommendations  to  be  submitted  to  the  Administrator, 
in  each  case  without  dissenting  vote.7 

On  the  latter  date,  the  Committee  also  approved  the  re¬ 
port  of  a  subcommittee  on  infants7  and  children’s  wear, 
appointed  May  27,  1939,  and  thereby  recommended  dis¬ 
approval  of  the  application  by  the  United  Infants’  and 
Children’s  Wear  Association  for  exclusion  of  that  industry 
from  the  jurisdiction  of  the  Committee.8 
11478  The  report  of  the  Committee,  which  was  filed  with 
the  Administrator  on  September  27,  1939, 9  contained 
recommendations  of  minimum  wage  rates  for  28  divisions 
of  the  industry  outside  of  Puerto  Rico,  and  a  separate 
recommendation  for  Puerto  Rico,  all  of  which  may  be  sum¬ 
marized  as  follows:10 

Men's  Wear 

Men’s  and  bovs’  clothing 
Sportswear  and  other  odd  outer  wear 
Leather  and  sheep-lined  garments 
Rainwear 

Single  pants  and  breeches  other  than 
those  of  100  percent  cotton  fabric 
Single  pants  of  100  percent  cotton 
fabric,  overall,  coveralls  and 
work  shirts 

Dress  shirts,  collars  and  sleeping  wear  32 */>  “  “  “ 

Men’s  and  bovs’  underwear  of  woven 
fabric  *  321/2  “  “  “ 

"Administrator’s  Exhibit  No.  9B.  The  following  Committee  members  were 
absent  when  the  recommendations  were  adopted:  Louis  B.  Hopkins,  Neville 
Miller,  Charles  Ray,  Delos  Walker  and  Julius  Hochman.  Administrator’s 
Exhibit  No.  3,  p.  10.  It  is  also  noted  that  by  letter  dated  July  5,  1039.  ad¬ 
dressed  to  the  Chief  of  the  Industry  Committee  Section,  Oscar  J.  Brobel,  an 
employer-member,  advised  that  he  had  “wanted  to  be  recorded  as  ‘not  voting’ 
except  for  a  single  minimum  for  the  entire  industry.’’  Administrator’s  Ex¬ 
hibit  No.  12. 

8  The  subcommittee  reported  that  it  had  unanimously  decided  that  the  prod¬ 
ucts  of  the  applicant  were  identical  from  the  standpoint  of  operation  to  those 
of  many  other  industries  included  in  the  definition  and  accordingly  saw  no 
necessity  for  a  separate  committee.  Administrator’s  Exhibit  No.  9B,  p.  102. 

*  Administrator ’s  Exhibit  No.  11  A.  The  letter  of  transmittal  was  marked 
in  evidence  as  Administrator  ’s  Exhibit  No.  11B. 

Taken  from  the  Committee’s  Report.  Administrator’s  Exhibit  No.  11A. 
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321/2  “  “  “ 
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Women’s  Wear 


Cloaks,  suits  and  separate  skirts 

40 

cents  an  hour 

Dresses 

35 

a  a 

a 

Blouses,  shirt  waists,  neckwear  and 
scarfs 

35 

il  a 

a 

Corsets  and  allied  garments 

35 

it  il 

a 

Underwear,  night  wear  and  negligees 
of  "woven  fabric 

35 

a  tt 

a 

Infants’  and  children’s  outerwear 

35 

a  a 

a 

Robes 

35 

tt  tt 

a 

Washable  service  apparel 

35 

a  a 

a 

Accessories  and  Special  Products 

Caps  and  cloth  hats 

40 

cents  an  hour 

Belts 

40 

4  i  it 

a 

Embroideries 

40 

il  il 

a 

Hand  embroidery,  hand-machine  em¬ 
broidery  and  Schiffli  embroidery 
and  laces 

32i/2 

il  il 

a 

Covered  buttons  and  buckles 

35 

it  il 

a 

Garters,  suspenders  and  armbands 

35 

it  a 

a 

Ladies’  handbags 

35 

tt  a 

a 

Artificial  flowers  and  feathers 

35 

a  a 

a 

Men’s  neckwear  and  scarfs 

35 

a  a 

a 

Gloves  and  mittens  other  than  work 
gloves  and  mittens 

35 

a  a 

a 

Work  gloves  and  mittens 

32% 

a  tt 

tt. 

Handkerchiefs 

32% 

a  a 

a 

Puerto  Rico 

All  products  made  in  Puerto  Rico 
and  included  in  the  definition  of 
the  apparel  industry 

30 

cents  an  hour 

11479  The  above  titles  for  the  various  industries  within 
the  Apparel  Industry  are  mere  descriptive  headings 
of  the  full  definitions,  also  contained  in  the  report,  to 
which  reference  must  be  made  in  order  to  determine  the 
precise  limitations  of  each  of  the  recommended  minimum 
wage  rates.  The  full  definitions  are  hereafter  set  forth  in 
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connection  with  the  discussion  of  the  respective  divisions. 

After  the  Committee’s  report  was  filed,  the  Adminis¬ 
trator  caused  to  be  published  in  the  Federal  Register  on 
September  28,  1939,  notice  of  a  public  hearing  on  the  Com¬ 
mittee’s  recommendations  to  be  held  in  'Washington,  D.  C., 
on  October  23,  1939.11  The  substance  of  this  notice  was 
also  published  in  leading  newspapers  and  apparel  trade 
journals.1*  On  October  10,  1939,  Thomas  Holland  was  duly 
designated  by  the  Administrator  to  act  as  Presiding  officer 
at  the  public  hearing  on  the  Committee’s  recommenda¬ 
tions.13  On  October  18,  1939,  notice  was  published  in  the 
Federal  Register  postponing  the  public  hearing  to  Novem¬ 
ber  13,  1939." 

Pursuant  to  such  notices,  the  public  hearing  before  the 
Presiding  Officer  commenced  on  November  13,  1939,  and 
continued  through  Januarv  10,  1940.  The  recommenda- 
tions  of  the  Committee  were  considered  separately  and  in 
order:  and,  in  so  far  as  practicable,  testimony  favoring  and 
opposing  each  recommendation  was  completed  before  pro¬ 
ceeding  to  the  next  recommendation.15 

At  the  hearing,  there  appeared  various  witnesses  called 
by  the  Committee  as  well  as  numerous  other  witnesses,  rep¬ 
resenting  manufacturing  establishments,  trade  associa¬ 
tions  and  trade  unions,  who  testified  in  favor  of  the  rec¬ 
ommendations;  there  were  also  witnesses  who  appeared  in 
opposition  to  the  recommendations.  These  witnesses  and 
th^ir  testimonv  are  mentioned  in  greater  detail  in  the  dis- 
cussion  on  the  several  recommendations  below.  In  so  far 
as  the  question  may  be  before  me,  I  find  that  all  persons 
who  desired  to  present  evidence  in  connection  with  the 

11  Administrator’s  Exhibit  Xo.  13A,  being  a  copy  of  the  notice  of  hearing. 

12  A  sworn  statement  listing  the  publications  in  which  the  notice  of  hearing 
appeared  was  introduced  in  evidence  as  Administrator’s  Exhibit  No.  131). 

13  Administrator’s  Exhibit  No.  13C. 

n  Administrator’s  Exhibit  No.  13B. 

15  Administrator ’s  Exhibit  No.  15.  The  hearing,  however,  was  treated  as  a 
single  unit.  It  was  stated  in  a  letter  sent  on  October  31,  1939,  to  all  persons 
who  sent  notification  of  their  intention  to  appear  at  the  hearing:  “....wit¬ 
nesses  at  any  time  may  offer  evidence  directed  toward  the  Committee’s  Re¬ 
port  and  Recommendations  as  a  whole,  or  directed  toward  any  other  relevant 
subject  not  scheduled  to  be  heard  at  a  particular  time  during  the  hearing.” 
Administrator’s  Exhibit  No.  16B. 
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Committee’s  recommendations  were  given  adequate  op¬ 
portunity  to  be  heard. 

11480  Upon  the  conclusion  of  the  hearing,  the  Presiding 
Officer  transmitted  to  me  a  complete  record  of  the 
proceedings  before  him,  including  a  transcript  of  all  the 
testimony  and  copies  of  each  of  the  exhibits  which  were 
introduced  in  evidence.16 

Pursuant  to  notice  given  by  publication,  the  Adminis¬ 
trator  received  on  or  before  February  19,  1940,  all  briefs 
submitted  by  parties  who  appeared  at  the  hearing.17  Pur¬ 
suant  to  notice  published  in  the  Federal  Register, 


10  In  the  original  notice  of  the  public  hearing  (Administrator’s  Exhibit 
No.  1)  it  was  stated  that  the  trial  examiner  would  prepare  an  intermediate 
report  for  the  Administrator,  approving  or  disapproving  the  recommendations. 
Recognizing  that  Sections  S(b)  and  8(c)  of  the  Act  and  the  Report  and 
Recommendations  of  the  Committee  “narrowly  confined’’  the  issues  to  be  pre¬ 
sented  at  the  hearing,  the  Administrator,  by  the  order  appointing  the  examiner, 
modified  the  procedure  by  ordering  that  no  intermediate  report  was  to  be  pre¬ 
pared  by  Mr.  Holland.  In  lieu  thereof,  Mr.  Holland,  the  trial  examiner,  herein 
called  the  Presiding  Officer,  was  required,  at  the  close  of  the  hearing,  to  turn 
over  to  the  Administrator  the  complete  record  of  these  proceedings.  Adminis¬ 
trator’s  Exhibit  No.  13C. 

The  original  notice  of  the  public  hearing  also  contemplated  the  submission 
of  briefs  to,  and  the  presentation  of  oral  argument  before,  the  trial  examiner. 
This  procedure  was  also  changed  by  the  notice  of  Mr.  Holland  *s  appointment, 
providing  that  the  Administrator  should  “hear  oral  argument  or  accept  writ¬ 
ten  briefs  upon  said  record  or  both  as  he  may  determine.*’  Id. 

*7  Briefs  submitted  on  behalf  of  the  following  were  received  and  duly  con¬ 
sidered  by  the  Administrator:  Amalgamated  Clothing  Workers  of  America, 
John  J.  Abt,  attorney;  Southern  Garment  Manufacturers  Association,  Inc., 
Albert  F.  Beasley  and  W.  Gordon  McKelvey,  attorneys;  United  Infants’  and 
Children’s  Wear  Association,  Max  H.  Zuekerman,  attorney;  Consolidated 
Flower  Manufacturers,  Inc.,  Herbert  L.  Wasserman,  attorney;  Rice-Bayers- 
dorfer  Company,  Jerome  Bennett  and  Wessel,  Bennett  &  Weiss,  attorneys; 
Minimum  Wage  Survey  Committee  of  the  International  Association  of  Gar¬ 
ment  Maufacturers,  A.  F.  Allison,  secretary  of  the  International  Association 
of  Garment  Manufacturers;  International  Association  of  Garment  Manufac¬ 
turers,  Oiled  Cotton  Garment  group,  A.  F.  Allison,  secretary  of  the  Inter¬ 
national  Association  of  Garment  Manufacturers:  National  Women’s  Under¬ 
garment  Manufacturers  Association,  Inc.,  Milton  N.  Mound,  attorney ;  Lor¬ 
raine  Novelty  Company,  Watson,  King  &  Brode,  attorneys;  Puerto*  Rican 
manufacturers,  Edward  J.  Leon  and  Leon  &  Weill,  attorneys;  Associated  Man¬ 
ufacturers  of  Washable  Service  Apparel,  Edward  K.  Zimmerman,  attorney; 
New  England  Rainwear  Manufacturers  Association,  Robert  Finkelstein; 
Pleaters,  Stitchers  and  Embrodiery  Manufacturers  Association,  Joseph  Liff, 
attorney;  Underwear  Institute,  Roy  A.  Cheney,  attorney;  San  Antonio  Garment 
Manufacturers  Association,  Sylvan  Lang,  attorney,  Kaplan  Bros.,  Harold 
Kaplan,  attorney;  and  Clothing  Manufacturers  Association  of  the  U.  S.  A., 
David  Drechsler,  attorney. 
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11481  oral  argument  on  the  record  was  heard  by  the  Ad¬ 
ministrator  on  March  13,  14,  and  15,  1940.18 

A  number  of  objections  to  the  promulgation  of  the  rec¬ 
ommended  wage  orders  for  the  Apparel  Industry  were 
raised  by  various  parties  throughout  these  proceedings.  In 
so  far  as  these  objections  are  inconsistent  with  the  findings, 
conclusions,  and  order  set  forth  below,  I  find  them  to  be 
without  merit. 

11482  I  have  reviewed,  considered  and  appraised  the  en¬ 
tire  record  of  this  proceeding,  heard  oral  argument, 


is  Oral  argument  in  support  of  the  Committee’s  recommendation  was 
presented  to  the  Administrator  by  and  on  behalf  of  the  following:  Elias 
Lieberman.  for  the  International  Ladies'  Garment  Workers  Union,  K.  5739, 
5973:  William  Dubin  and  Harry  Greenberg,  for  the  New  Jersey  Washable 
Dress  Contractors  Association,  Inc.,  R.  5759,  5772:  Mrs.  Elizabeth  Bunn, 
for  the  Joint  Council  of  Glove  Workers.  R.  5773;  John  J.  Abt.  for  the 
Amalgamated  Clothing  Workers  of  America,  R.  5S05:  Mortimer  Horowitz, 
for  the  Clothing  Manufacturers  Association  of  the  U.  S.  A.,  R.  5832. 

Oral  argument  in  opposition  to  the  Committee’s  recommendations  was  pre¬ 
sented  to  the  Administrator  by  and  on  behalf  of  the  following:  Bernard  K. 
Zimmerman,  for  the  Associated  Manufacturers  of  Washable  Service  Apparel, 
R.  5842;  Mrs.  Ada  Quinn,  for  the  Kathleen  Quinn  Garment  Company,  R.  58(53; 
Max  H.  Zuckerman,  for  the  United  Infants’  and  Children’s  Wear  Association, 
R.  5893;  Samuel  A.  King,  for  belt  manufacturers,  R.  59(55;  Jerome  Bennett, 
for  Rice- Baversdorfer  Company  and  others,  R.  5985;  Herbert  L.  Wassermau, 
for  the  Artificial  Flower  Manufacturers  Association,  R.  5987:  Joseph  LifF, 
for  the  Pleaters,  Stitchers  and  Embroidery  Manufacturers  Association,  R.  G002; 
W.  Gordon  McKelvev  and  Albert  F.  Beasley,  for  the  Southern  Garment  Manu- 
factuers  Association,  Inc.,  R.  6020.  (5041:  A.  F.  Allison,  Simon  Miller  and 
Arthur  T.  Davenport,  for  the  International  Association  of  Garment  Manu¬ 
facturers.  R.  6059,  6067,  6072:  Anton  White,  for  the  International  Glove 
Workers  Union  of  America,  R.  6089;  Roy  A.  Cheney,  for  the  Underwear  In¬ 
stitute,  R.  6092. 

Irwin  Feldman,  who  appeared  on  behalf  of  the  National  Association  of 
House  Dress  Manufacturers,  stated  that  he  was  not  opposing  the  Committee’s 
recommendations  but  argued  that  an  improper  approach  had  been  used  in 
making  the  recommendations  for  the  various  divisions  of  the  industry,  R.  57S3. 
Milton  N.  Mound,  who  appeared  for  the  National  Women’s  Undergarment 
Manufacturers  Association,  did  not  oppose  the  recommendations  as  such  but 
contended  that  knitted  underwear  should  have  been  included  in  the  Committee’s 
jurisdiction  and  given  a  minimum  wage  rate  identical  with  that  for  woven 
un&erwear,  R.  5948.  Jerome  Bennett,  appearing  on  behalf  of  the  Rice-  Bavers- 
dorfer  Company,  et  als.,  dispensed  with  his  argument  upon  assurance  that  the 
definition  of  artificial  flowers  and  feathers  would  not  be  construed  to  cover 
items  not  made  for  use  in.  connection  with  apparel  or  apparel  accessories,  K. 
5985.  J.  Fletcher  Lowe,  representing  the  B.  V,  D.  Corporation  (which  was  not 
represented  at  the  hearing),  was  granted  part  of  Mr.  Cheney’s  time,  at  the 
latter’s  request  to  ask  that  any  recommendation  for  underwear  not  be  put 
into  effect  for  at  least  six  months  in  order  to  permit  adjustment  in  the  indus¬ 
try,  R.  6112.  Colonel  Hugh  C.  Smith  and  Colonel  William  C.  Rigby,  appear¬ 
ing  for  the  Governor  of  Puerto  Rico,  and  Edward  J.  Leon,  appearing  for 
Puerto  Rican  manufacturers,  requested  that  the  Committee’s  finding  that  a 
30  cent  minimum  wage  rate  would  not  substantially  curtail  employment  in 
Puerto  Rico  be  disapproved,  R.  6115,  6122-6124. 
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read  the  briefs  submitted,  and  consulted  with  subordinates 
who  have  reviewed  and  analyzed  the  record,  the  oral  ar¬ 
guments,  and  the  briefs.  Upon  all  the  evidence,  I  make  the 
following  findings,  conclusions,  and  orders: 

II.  Definition  of  the  Apparel  Industry 

A.  General  Characteristics  of  the  Industry  and  its 
Divisions  as  Defined 

It  will  be  apparent  from  the  sections  below  dealing  sepa¬ 
rately  with  the  several  recommendations  of  the  Commit¬ 
tee  that,  according  to  figures  from  the  Census  of  Manufac¬ 
tures,  1937,  the  Apparel  Industry  has  been  defined  to  in¬ 
clude  approximately  12,500  establishments  with  about  650,- 
000  wage  earners  and  an  annual  production  valued  roughly 
at  $2,700,000,000.  It  will  also  be  noted  that  the  individual 
plants,  which  are  relatively  small,  are  located  in  practic¬ 
ally  every  state,  but  that  establishments  are  concentrated — 
particularly  in  the  case  of  the  more  highly  styled  products 
— in  the  northeastern  states. 

By  the  terms  of  the  definition  itself,  the  major  processes 
throughout  the  industry  are  cutting,  sewing  and  embroider¬ 
ing.  There  are  variations  between  the  component  indus¬ 
tries  in  the  degree  of  skill  required  of  employees,  but  these 
differences  appear  to  be  of  degree  rather  than  kind. 

In  general,  the  technology  of  the  Apparel  Industry  is 
comparatively  simple  and  limited  to  use  of  cutting  and  sew¬ 
ing  machines.  Because  such  machinery  is  readily  available 
through  rental  or  a  small  down  payment,  new  establish¬ 
ments  are  constantly  entering  the  field,  and  competition  is 
keen.  The- initial  capital  of  these  new  firms  is  often  inade¬ 
quate.  The  industry  is  marked  by  the  existence  of  a  large 
number  of  small  establishments,  and  by  the  importance  and 
frequency  of  style  changes.  In  addition  there  is  a  high 
mortality  rate  in  many  of  these  industries19  and  a  tend¬ 
ency  on  the  part  of  some  employers  to  migrate  away  from 
the  higher  wage  areas.20 

i®  Samuel  Hoffman,  R.  133.  134,  145;  Jacob  H.  Steinberg,  R.  5327;  Amal¬ 
gamated  Clothing  Workers  of  America  Exhibits  Nos.  15  and  16. 

20  Idem.:  See  Newman  Arnold  Tolies,  R.  66,  4112,  and  Jacob  H.  Steinberg, 
R.  5336;  Industry  Committee  Exhibit  No.  46,  p.  5, 
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A  further  characteristic  of  the  industry  that  should  be 
notM  is  that  recently  the  individual  productivity  of  work- 

i  .  *  *  * 

crs'  in  the  industry  has  been,  and  may  be  further,  greatly 
increased — particularly  through  replacement  of  the 

“bundle”  with  the  “line”  system  of  production.21 
11483  Broadly  speaking,  the  establishments  (including 
independent  contractors  and  factories)  covered  by 
the  definition  fall  into  three  product  classes,  which  overlap 
to  some  extent  and  which  include  many  divisions.  The 
men’s  wear  group  consists  of  establishments  engaged  pri¬ 
marily  in  making  and  designing  suits,  coats,  dress  trousers, 
shirts,  underwear,  work  clothing  and  similar  products.22 
The  woman's  wear  group  consists  of  establishments  en¬ 
gaged  primarily  in  making  and  designing  women’s  suits 
and  coats,  skirts,  blouses,  dresses,  underwear,  corsets,  in¬ 
fants’  and  children's  clothing  and  similar  products.23  The 
accessories  and  special  products  group  consists  of  estab¬ 
lishments  engaged  primarily  in  making  and  designing — by 
cut,  sew  and  embroidery  processes — articles  which  com¬ 
plete  the  attire  or  are  used  in  the  manufacture  of  products 
in  th  other  two  groups,  such  as  belts,  gloves,  handkerchiefs, 

~l  Charles  Dispensa.  R.  3497;  Hot  tie  Boudreau,  R.  331 S;  Gladys  Diekason, 
R.  3573;  Industry  Committee  Exhibit  No.  ->~  :  National  Association  of  House 
Dress  and  Wash  Frocks  Manufacturers  Exhibit  No.  1. 

--From  the  figures  below  relating  to  the  different  divisions  of  this  group,  it 
appears  that  about  4,000  establishments,  employing  approximately  323,000 
workers,  were  engaged  primarily  in  producing  men’s  wearing  apparel  in  1937. 
In  many  of  these  divisions  there  are  a  number  of  old  established  firms ;  and, 
in  general,  the  industries  of  this  group  have  greater  stability  than  those  in  the 
other  two  groups.  Consumer  demand  is  less  fickle,  style  fluctuations  are  less 
important  and  competition  has  been  removed  from  a  strictly  price  basis  through 
the  development  of  nationally  advertised  brand  names.  See,  e.g..  Industry 
Committee  Exhibit  No.  S? ;  National  Association  of  House  Dress  and  Wash 
Frocks  Manufacturers  Exhibit  No.  1. 

-s  From  the  figures  below  relating  to  the  different  divisions  of  this  group, 
it  appears  that  about  3,000  establishments,  employing  approximately  200,000 
workers,  were  engaged  primarily  in  producing  women’s  wearing  apparel  in 
1937.  Production  of  women ’s  wear  does  not  differ  basically  in  either  technology 
or  economics  from  the  production  of  men’s  wear.  However,  the  establishments 
are  generally  smaller,  the  influence  of  style  is  much  greater  and  the  tendency 
toward  development  of  contract  factories  throughout  the  apparel  industry  has 
been  particularly  marked  in  this  group.  All  of  these  factors  apparently  con¬ 
tribute  to  a  higher  mortality  rate.  See,  e.g.,  testimony  of  William  Dubin,  R. 
1G5;  Industry  Committee  Exhibit  No.  1. 
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covered  buttons  and  buckles,  artificial  flowers  and  em¬ 
broidery.24 

B.  Appropriateness  of  the  Definition 

The  Apparel  Industry  was  defined  to  embrace  the  “man¬ 
ufacture  of  all  apparel,  apparel  furnishings  and  access¬ 
ories  made  by  the  cutting,  sewing,  or  embroidery  processes, 
except:  knitted  outerwear,  knitted  underwear, 
114S4  hosiery,  men's  fur-felt,  wool-felt,  straw  and  silk 
hats,  and  bodies,  ladies’  and  children’s  millinery, 
furs,  and  boots  and  shoes.25 

The  scope  of  the  definition  is  broad  and  advisedly  so. 
Before  it  was  framed  the  Administrator  sought  the  advice 
not  only  of  his  economic  and  legal  staffs,  which  carefully 
investigated  the  problems  involved  in  their  respective 
fields,  but  also  of  representatives  of  the  public  and  of  em¬ 
ployers  and  employees  engaged  in  the  manufacture  of  ap¬ 
parel  products.  At  the  Administrator’s  request,  these 
representatives  met  at  a  preliminary  conference  in  Wash¬ 
ington,  D.  C.,  from  October  18  through  October  20,  1938.26 
At  that  time  it  was  recognized  that  there  was  a  choice  be¬ 
tween  the  designation  of  a  number  of  committees  and  the 
appointment  of  a  single  committee.  The  Administrator 
chose  the  latter  course. 

Under  the  National  Industrial  Recovery  Act,  the  indus¬ 
tries  covered  by  the  present  definition  of  the  Apparel  In¬ 
dustry  were  the  subject  of  more  than  30  separate  codes  of 
fair  competition.27  The  Act,  however,  has  in  Section  3  (L) 
defined  “industry”  to  include  “a  trade,  business,  industry, 
or  branch  thereof,  or  group  of  industries,  in  which  indi¬ 
viduals  are  gainfully  employed.”  Thus,  the  Administrator 
has  been  able  to  utilize  a  single  large  industry  committee 

2*  From  the  figures  below  relating  to  the  different  divisions  of  this  group,  it 
appears  that  about  2,."f>0  establishments,  employing  approximately  12;>,000 
workers,  were  engaged  primarily  in  the  manufacture  of  apparel  accessories  and 
special  products  in  1937. 

-•*  Administrative  Order  No.  7  of  December  19,  193S,  introduced  as  Admin¬ 
istrator’s  Exhibit  Xo.  1. 

20  The  records  of  this  conference  were  introduced  in  evidence  as  Adminis¬ 
trator’s  Exhibit  Xo.  14. 

27  Xewman  Arnold  Tolies,  R.  26,  27. 
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which  could  give  comprehensive  and  coordinated  consider¬ 
ation  to  the  production  of  related  items. 

That  the  utilization  of  a  single  committee  is  fundamen¬ 
tally  sound  is  amply  demonstrated  by  the  rcord.  Dupli¬ 
cations  of  the  extended  investigations,  studies  and  presen¬ 
tations,  essential  to  the  process  of  evolving  a  recommenda¬ 
tion,  was  avoided.  As  a  unified  group,  the  Committee  was 
able  to  consider  industries  whose  products  possess  the 
common  purpose  of  use  as  apparel  and  whose  processes  of 
cutting  and  sewing  and  embroidering  are  fundamentally 
similar.  The  Committee  could  observe  the  interchange- 
ability  of  and  consequent  competition  for  labor  among  the 
divisions  of  the  Apparel  Industry,  the  significance  of  union¬ 
ization  of  labor  and  the  organization  of  manufacturers 
within  the  divisions  of  the  industry,  and  the  necessity  for, 
and  determination  of,  divisions  within  the  industry  as  in¬ 
dicated  by  such  factors  as  relationships  of  products,  pro¬ 
cesses,  location,  labor  structure,  raw  materials,  style,  trans¬ 
portation  facilities,  and  markets.  The  ability  of  the  single 
committee  to  adopt  a  perspective  covering  all  divisions  of 
the  Apparel  Industry  has  enabled  the  Committee  where 
possible  under  the  Act,  to  fix  identical  wage  recommenda¬ 
tions  for  those  products  of  the  different  apparel  industries 
occassionally  manufactured  in  the  same  plants,  thus  elim¬ 
inating  to  a  marked  degree  the  application  of  different  min¬ 
imum  rates  within  a  single  establishment.28 
114S5  On  the  other  hand,  there  are  convincing  reasons 
for  the  exclusion  from  the  Apparel  Industry  of  the 
manufacture  of  those  items  which  are  excepted  by  the  defi¬ 
nition.  Thus,  knitted  outerwear,20  underwear,30  and 

-s  See  Section  XXXIII  below,  footnote 

■**A  minimum  wage  rate  of  3">  cents  an  hour,  effective  July  1,  1940,  was 
recommended  by  Industry  Committee  No.  7.  and  approved  by  the  Adminis¬ 
trator,  for  this  industry  as  defined.  See  Opinion  in  the  Matter  of  the  Recom¬ 
mendation  of  Industry  Committee  Xo.  7  for  a  Minimum  Wage  Rate  in  the 
Knitted  Outerwear  Industry. 

;t0  A  minimum  wage  rate  of  33%  cents  an  hour,  effective  May  6,  1940,  was 
recommended  by  Industry  Committee  No.  S,  and  approved  by  the  Administra¬ 
tor.  for  this  industry  as  defined.  See  Opinion  in  the  Matter  of  the  Recommen¬ 
dation  of  Industry  Committee  No.  8  for  a  Minimum  Wage  Rate  in  the  Knitted 
Underwear  and  Commercial  Knitting  Industry. 
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hosiery31  are  generally  made  in  separate  establishments 
using  specialized  equipment,  and  many  of  which  are  en¬ 
gaged  in  the  knitting  of  cloth  for  sale  as  well  as  in  the 
fabrication  of  garments.  Similarly,  hats,32  millinery,33 
furs,34  and  shoes33  are  predominantly  manufactured  in  es¬ 
tablishments  which  do  not  produce  garments  included  in 
the  present  definition.  Moreover,  in  connection  with 
11486  these  items,  there  are  basic  differences  in  manufac¬ 
turing  processes  and  distributive  methods,  labor  and 
raw  material  requirements  and  other  economic  factors  of 
production  and  consumption  which  make  reasonable  and 
appropriate  their  exclusion  from  the  Apparel  Industry.845 

The  Committee  specified  that  the  scope  of  these  excep¬ 
tions  should  be  governed  by  the  definitions  adopted  in  con¬ 
nection  with  the  appointment  of  the  committees  to  which 
such  articles  should  be  assigned.37  Accordingly,  it  may 
here  be  noted  that  where  any  conflict  might  otherwise  exist 
between  the  recommendations  of  this  Committee  and  the 


Minimum  wage  rates  of  32%  cents  an  hour  for  the  seamless  branch  and 
40  cents  an  hour  for  the  full-fashioned  branch  of  this  industry  as  defined  were 
recommended  by  Industry  Committee  Xo.  3  and  approved  by  the  Administrator, 
effective  September  IS,  1030.  See  Opinion  in  the  Matter  of  the  Recommen¬ 
dation  of  Industry  Committee  Xo.  3  for  Minimum  Wage  Rates  in  the  Hosiery 
Industry. 

32  Minimum  wage  rates  of  40  cents  an  hour  for  lints  other  than  straw  and 
harvest  hats,  35  cents  an  hour  for  straw  and  harvest  hats  except  in  Puerto 
Rico,  and  30  cents  an  hour  in  Puerto  Rico,  have  been  recommended  bv  Industry 
Committee  Xo.  4  and  approved  by  the  Administrator.  See  Opinion  in  the 
Matter  of  the  Recommendation  of  Industry  Committee  Xo.  4  for  Minimum 
Wage  Rates  in  the  Hat  Industry. 

33  A  minimum  wage  rate  of  40  cents  an  hour,  effective  .January  15,  1040. 
was  recommended  by  Industry  Committee  Xo.  5,  and  approved  by  the  Admin¬ 
istrator,  for  this  industry  as  defined.  See  Opinion  in  the  Matter  of  the  Rec¬ 
ommendation  of  Industry  Committee  Xo.  5  for  Minimum  Wage  Rates  in  the 
Millinery  Industry. 

3*  At  this  date  no  Industry  Committee  has  been  appointed  for  the  fur  in¬ 
dustry. 

33  A  minimum  wage  rate  of  33  cents  an  hour,  effective  April  20.  1040,  was 
recommended  by  industry  Committee  Xo.  0,  and  approved  by  the  Administrator, 
for  this  industry  as  defined.  See  Opinion  in  the  Matter  of  the  Recommenda¬ 
tion  of  Industry  Committee  Xo.  0  for  a  Minimum  Wage  Rate  in  the  Shoe 
Manufacturing  and  Allied  Industries. 

3<i  Testimony  of  Xewman  Arnold  Tolies.  R.  2S. 

37  In  its  report  to  the  Administrator,  the  Committee  stated  that  it  under¬ 
stood  that  the  exceptions  specified  in  the  definition  of  the  apparel  industry  were 
“intended  to  cover  products  which  have  l>cen  or  will  be  made  .  .  .  the  sub¬ 
jects  of  treatment  by  other  industry  committees,  and  that  the  scope  of  those 
exceptions  will  be  governed  by  the  definitions  set  forth  in  the  orders  appoint¬ 
ing  such  other  industry  committees.”  Administrator’s  Exhibit  Xo.  11  A,  p.  3. 
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recommendations  of  committees  having  jurisdiction  over 
the  items  excepted,  the  definitions  adopted  for  the  specific 
exceptions  rather  than  those  pursuant  to  this  general  defi¬ 
nition  shall  govern. 

I  do  not  believe  that  I  am  required  to  review  the  defini¬ 
tion  of  the  Apparel  Industry  heretofore  adopted.  Never¬ 
theless,  for  the  reasons  which  I  have  outlined  above,  I  find 
said  definition  to  be  reasonable  and  proper,  and  I  hereby 
confirm  said  definition  as  set  forth  in  Administrative  Order 
No.  7  of  December  10,  193S.SS 

11487  Upon  all  the  evidence  and  after  due  consideration 
of  the  requirements  and  purposes  of  the  Act  and  of 
the  arguments  made  orally  and  by  written  brief  herein,  I 
find  that  the  definition  of  the  Apparel  Industry,  as  set 
forth  in  Administrative  Order  No.  7,  is  appropriate  and 
reasonable,  that  the  various  industries  covered  by  such 
definition  are  properly  included  therein,  and  that  the  in¬ 
dustries  omitted  were  properly  excluded. 

III.  Composition  of  the  Committee  for  the 
Apparel  Industry 

The  Committee,  appointed  by  Administrative  Order  No. 
7  and  Administrative  Order  No.  12,  consisted  of  4S  mem¬ 
bers  and  included  16  “disinterested  persons  representing 
the  public,  ...  a  like  number  of  persons  representing  em- 

3*  Max  IT.  Zuckerman,  on  behalf  of  the  United  Infants’  and  Children’s  Wear 
Association,  objected  to  the  continuation  of  the  hearing,  moved  that  the  rec- 
ommendations  of  the  Committee  be  disapproved  and  its  evidence  stricken  from 
the  record  in  so  far  as  it  affected  the  infants'  and  children’s  outerwear  divi¬ 
sion  of  the  industry,  and  requested  that  a  separate  industry  committee  be  ap¬ 
pointed  for  infants’  and  children’s  wear,  upon  the  grounds,  inter  alia,  that  the 
latter  is  a  separate  industry,  was  improperly  included  in  the  definition  of  the 
apparel  industry  and  was  not  properly  represented  on  the  Committee.  I?.  1077, 
1213.  Similar  objections  were  made  to  the  inclusion  of  oiled  cotton  garments 
with  “Rainwear”  (Henry  J.  Fox,  representing  the  National  Oiled  Cotton 
Garment  Manufacturers  Association.  R.  3134.  3130),  and  of  knit  fabric  gloves 
and  knit  wool  gloves  with  Dress  Gloves.  (Ralph  A.  Dunton.  representing  the 
Association  of  Knit  Wool  Glove  Manufacturers.  R.  4737:  certain  witnesses  for 
the  Underwear  Institute,  4791,  4860.  4S77,  49141.  For  the  reasons  herein¬ 
above  stated,  and  for  the  further  reasons  stated  in  the  sections  hereof  relating 
to  “Composition  of  the  Committee ”  and  to  “Infants’  and  Children’s  Outer¬ 
wear,”  “Dress  Gloves,”  and  “Rainwear,”  I  find  such  objection,  motion  and 
request  to  lx*  without  merit,  confirm  tl7e  rulings  of  the  Presiding  Officer  thereon, 
ahd  hereby  overrule  such  objection  and  deny  such  motion  and  request. 

Opposition  to  the  inclusion  of  artificial  flowers  and  feathers  in  this  industry 
and  to  the  separation  of  woven  underwear  from  knitted  underwear  is  here¬ 
inafter  considered  in  the  sections  respectively  entitled  “Artificial  Flowers  and 
Feathers,”  and  “Men’s  and  Boys’  Underwear  of  Woven  Fabric.” 
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ployees  in  the  industry  and  a  like  number  representing 
employers  in  the  industry”  as  required  by  Section  5  (b)  of 
the  Act. 

The  Administrator  named  the  public  representatives  not 
only  with  a  view  to  providing  the  “disinterested”  repre¬ 
sentation  required  by  the  Act,  but  also  with  the  purpose  of 
securing  persons  qualified  by  training  and  experience  for 
the  weighty  responsibilities  attaching  to  membership  on 
the  Committee;  he  was  fortunate  in  obtaining  the  services 
of  members  eminently  fitted  for  the  position.3” 

3,(  The  1T>  public  representatives  were  as  follows: 

Louis  E.  Kirstein  (chairman  of  the  Committee),  Boston.  Mass..  Vice  Presi¬ 
dent,  William  Filene ’s  Sons  Company;  former  chairman  of  the  X.T.K.A.  In¬ 
dustrial  Advisory  Board. 

Delos  Walker  (vice-chairman  of  the  Committee),  New  York.  X.  Y.,  Vice- 
President  in  charge  of  general  management,  R.  If.  Macy  and  Company,  Inc,: 
formerly  associated  with  the  Bituminous  Coal  Commission. 

Charlotte  Carr,  Chicago,  Ill.  Successor  to  .Tune  Addams  at  Hull  House: 
former  director  of  the  Emergency  Relief  Bureau  of  Xew  York:  formerly  asso¬ 
ciated  with  the  Labor  Departments  of  Xew  York  and  Pennsylvania. 

Jonathan  Daniels,  Raleigh.  X.  C.  Editor  of  the  Raleigh  Xews  and  Observer: 
formerly  of  Fortune  Magazine  editorial  staff:  author  of  “A  Southerner  Dis¬ 
covers  the  South.” 

John  P.  Pevaney,  Minneapolis,  Minn.  Former  Chief  Justice  of  the  Minne¬ 
sota  Supreme  Court:  former  President  of  the  Xntional  Lawyers  Guild. 

Marion  Dickerman.  Xew  York.  X.  Y.  Principal  of  the  Todhunter  School: 
member  of  the  committee  to  report  to  the  President  on  industrial  relations  in 
Great  Britain  and  Sweden  in  103$. 

ITarrold  English,  Los  Angeles,  Calif.  Industrial  Engineer:  chairman  of  the 
California  State  Planning  Board. 

Herman  Feldman,  Hanover,  X.  TI.  Professor  of  industrial  relations  at  the 
Amos  Tuck  School  of  Administration  and  Finance,  Dartmouth  College. 

Louis  B.  Hopkins,  Crawfordsville,  Tnd.  President  of  Wabash  College: 
former  labor  relations  advisor  for  General  Electric  Company. 

Xeville  Miller.  Louisville,  Ky.  President.  Xntional  Association  of  Broad¬ 
casters:  former  Mayor  of  Louisville;  former  assistant  to  President  Dodds  of 
Princeton  University. 

Mark  McCloskey,  Xew  York,  X.  Y.  Head  of  Xntional  Youth  Administra¬ 
tion  activities  in  the  Xew  York  area;  former  director  of  recreational  activ¬ 
ities.  Xew  York  City  Board  of  Education. 

Harris  Xewtnan,  Wilmington,  X.  C.  Attorney;  former  member  of  the  Xorth 
Carolina  Legislature. 

Arthur  J.  Patton,  Xew  York,  X.  Y.  Retired;  former  buyer  for  the  .1.  C. 
Penney  Company. 

Charles  W.  Pipkin,  Baton  Rouge,  La.  Dean  of  the  Graduate  School,  Louisi¬ 
ana  State  University;  author  of  "The  Idea  of  Social  Justice”  and  “Social 
Legislation  in  the  South.” 

Charles  Ray,  Goodyear,  Conn.  Paper  manufacturer:  former  chairman  of 
the  Connecticut  Minimum  Wage  Board. 

Sumner  H.  Slichter,  Boston,  Mass.  Professor  of  business  economics.  Grad¬ 
uate  School  of  Business  Administration,  Harvard  University;  staff  member 
of  the  Brookings  Institute:  author  of  “Trade  Unions  and  Management”  and 
“The  Turnover  of  Factory  Labor.” 

The  names  and  affiliations  of  all  4S  members  of  the  Committee  were  intro¬ 
duced  as  Industry  Committee  Exhibit  No.  7S. 
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11488  The  Administrator  endeavored  so  far  as  feasible 
to  provide  representation  among  the  employer  rep¬ 
resentatives  on  the  Committe  for  the  various  industries 
covered  by  the  definition.  Obviously  a  precise  mathemat¬ 
ical  distribution  among  the  various  divisions  would  have 
required  a  committee  of  such  size  as  to  be  cumbersome,  un¬ 
coordinated  and  not  designed  to  serve  the  purpose  of  rec¬ 
ommending  as  rapidly  as  practicable,  the  highest  minimum 
wage  rates  (not  over  40  cents)  which  will  not  substantially 
curtail  employment  in  the  industry.  Most  of  the  divisions 
of  the  industry  were  directly  represented  by  the  employer 

members  of  the  Committee,40  and  in  my  opinion  such 

11489  employer  representatives  were  fully  qualified  to  rep¬ 
resent  the  few  related  industries  which  were  not  di¬ 
rectly  represented  on  the  Committee.  It  is  hardly  neces¬ 
sary  to  point  out  that  the  duties  of  the  committee  members 
extended  to  the  entire  Apparel  Industry  as  defined  and 
were  in  no  sense  restricted  to  any  particular  division 
thereof  with  which  they  happened  to  be  connected. 

As  employee  representatives  on  the  Committee,  there 
were  selected  officers  of  the  three  unions  having  the  largest 
membership  in  the  field  covered  by  the  definition  of  the 

40  The  16  employer  representatives  on  the  Committee,  their  addresses  and  a 
partial  list  of  the  products  in  the  production  of  which  they  are  engaged,  are 
as  follows : 

Frank  Coll,  Alpena,  Mich.:  house  dresses. 

Oscar  J.  Groebl,  San  Francisco,  Calif.:  overalls,  shirts,  play  suits,  boys’ 
shorts,  leather  jackets,  camp  suits,  melton  jackets,  snow  suits  and  cotton 
trousers. 

W.  C.  Harris,  Winder,  Ga.:  overalls,  work  pants,  work  shirts. 

S.  L.  Hoffman,  New  York,  N.  Y.:  house  dresses,  nurses’  uniforms,  men’s 
and  women ’s  bathrobes. 

Samuel  W.  Levitties,  Philadelphia,  Pa.:  dresses. 

A.  A.  Lipshutz,  Atlanta,  Ga.:  low  end  ladies’  dresses. 

Nathan  Schwartz,  New  York,  N.  Y.:  boys’  and  students’  clothing. 

Jack  Mintz,  New  York,  N.  Y.:  dresses. 

A.  W.  Patterson,  Denison,  Texas:  overalls,  jumpers. 

Alexander  Printz,  Cleveland,  Ohio:  women’s  and  misses’  coats  and  suits. 

Raymond  H.  Reiss,  Chicago,  Ill.:  men’s  made-to-measure  suits  and  overcoats. 

Victor  S.  Riesenfeld,  New  York,  N.  Y.:  men’s  clothing,  suits,  overcoats, 
top  coats,  single  pants,  tropical  worsteds,  wash  clothing,  sport  coats. 

Jesse  S.  Rosenfeld,  New  Orleans,  La. :  men’s  wash  clothing,  tropicals,  men’s 
woolen  suits,  boys’  suits,  slacks. 

Louis  Rosensweig,  New  York,  N.  Y.:  dress  shirts,  flannel  shirts,  melton 
jackets,  men’s  pajamas. 

J.  J.  Wolkerstorfer,  St.  Paul,  Minn.:  men’s  overcoats,  men’s  and  women’s 
leather  garnets,  men’s  and  women’s  woolen  sportswear,  sheeplined  coats,  caps. 

D.  J.  Gray,  Ware  Shoals,  S.  C.:  dress  shirts,  handkerchiefs,  hand  and  ma¬ 
chine  embroidery,  men’s  work  gloves. 
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industry.  The  16  employee  representatives  on  the  Com¬ 
mittee  included  seven  from  the  International  Ladies’  Gar¬ 
ment  Workers  Union,  an  independent  organization,41  six 
from  the  Amalgamated  Clothing  Workers  of  America,  a 
C.  I.  0.  affiliate,42  and  three  from  the  United  Garment 
Workers  of  America,  an  A.  F.  L.  affiliate.43  These 
11490  three  unions,  which  are  national  in  scope,  represent 
employees  throughout  the  industry,  and  are  qualified 
to  represent  the  interest  of  workers  whether  organized  or 
unorganized. 

Section  5  (b)  of  the  Act  provides  that  “in  the  appoint¬ 
ment  of  the  persons  representing  each  group,  the  Admin¬ 
istrator  shall  give  due  regard  to  the  geographical  regions 
in  which  the  industry  is  carried  on:”  and  on  the  basis  of 
the  economic  data,  showing  the  distribution  of  the  indus¬ 
try  and  more  fullv  described  in  the  succeeding  sections,  I 
conclude  that  this  requirement  of  the  Act  was  fully  met. 

In  view  of  the  magnitude  and  geographic  distribution 
of  the  industry — and  even  in  an  industry  of  more  limited 


The  I.  L.  G.  W.  IT.  representatives  were: 

David  Dubinsky,  New  York.  N.  Y..  President: 

Harry  Greenberg,  New  York,  N.  Y.,  Vice-President; 

Morris  Bialis,  Chicago,  Til.,  manager  of  the  Chicago  Joint  Board  of  the 
Cloak.  Suit  and  Dress  Workers  Union; 

Julius  Hochman,  New  York,  N.  Y..  member  of  the  Joint  Board  of  the 
Dress  Makers  Union; 

Isidore  Naglcr,  New  York,  N.  Y.,  member  of  the  Joint  Board  of  the  Cloak, 
Suit  and  Skirt  Makers  Union; 

Mever  Perlstein.  St.  Louis.  Mo.,  regional  director; 

Elias  Reisberg,  Philadelphia,  Pa.,  member  of  the  General  Executive  Board. 

<2  The  Committee  members  connected  with  the  A.  C.  W.  A.  were: 

Sidney  Hillman,  New  York.  N.  Y.,  President  : 

Jacob  S.  Potofskv,  N.  Y„  Assistant  General  President; 

Frank  Rosenblum,  Chicago,  Ill.,  director; 

Samuel  Levin,  Chicago,  Ill.,  manager  of  the  Chicago  Joint  Board; 

Hyman  Blumberg,  New  York,  N.  Y..  member  of  the  General  Executive 
Board ; 

Joseph  Catnlanotti,  New  York,  N.  Y„  general  manager  of  the  New  York 
Joint  Board. 

<3  The  members  of  the  Committee  selected  from  the  U.  G.  W.  A.  were: 

Elizabeth  M.  Hogan,  New  York,  N.  Y..  member  of  the  General  Executive 
Board ; 

Joseph  P.  McCurdy,  Baltimore,  Md..  member  of  the  General  Executive 
Board  and  President  of  the  Maryland  and  District  of  Columbia  Federa¬ 
tion  of  Labor; 

Nathan  Sidd,  Boston,  Mass.,  Boston  representative. 

See  Industry  Committee  Exhibit  Xo.  78. 
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scope — it  would  obviously  be  impracticable  to  provide  rep¬ 
resentation  for  each  state  or  other  geographical  unit  with 
mathematical  precision;  and  it  has  been  held  that  the  Act 
does  not  so  require.”  The  personnel  of  the  Committee 
does  provide  reasonably  proportionate  representation  for 
the  regions  in  which  the  industry  operates,  and  I  conclude 
that  the  members  of  the  Committee  were  amply  qualified 
to  represent  any  small  areas  which  did  not  have  a  repre¬ 
sentative  selected  from  their  immediate  vicinity.  In  so  far 
as  possible,  without  increasing  the  Committee  to  an  im¬ 
practicable  size,  representation  has  been  provided  for 
every  part  of  the  country,  and  the  concentrations  in  par¬ 
ticular  areas  have  been  recognized  by  the  selection  of  an 
appropriate  number  of  representatives  therefrom.45 
11491  Tt  will  be  noted  that  of  the  public  representatives, 
eight  are  from  the  East,  four  from  the  South,  two 
from  the  Midwest,  one  from  the  Northwest,  and  one  from 
the  Pacific  Coast :  of  the  employer  representatives,  six  are 


O  ‘‘The  provisions  of  the  Act  requiring  the  Administrator  to  give  ‘due 
regard’  to  geographical  regions  in  the  appointment  of  committee  mem¬ 
bers  did  not  require  him  to  apportion  membership  on  the  Committee  with 
mathematical  precision.  It  was  the  duty  of  the  Administrator  to  exercise 
sound  discretion  in  t his  regard....”  Opp  Colton  .1  fills  Inc.  v.  Administra¬ 
tor,  il'ape  and  Hoar  Division  (C.  C.  A.  5th).  decided  April  2.  1040. 

'•'The  figures  in  the  section  below  relating  to  “Men’s  and  Boys’  Cloth¬ 
ing”  may  be  used  as  an  example.  Tn  1937,  of  the  3,703  establishments 
in  the  United  States  employing  299,115  wage  earners,  there  were  2,254 
establishments  with  134.214  employees  in  the  east,  593  establishments  with 
65,649  employees  in  the  Midwest.  260  establishments  with  3S.024  employees 
in  the  South.  45  establishments  with  1.695  employees  in  the  Northwest,  67 
establishments  with  5,773  employees  in  the  Southwest  and  145  establishments 
with  6,318  employees  on  the  Pacific  Coast.  A  similar  regional  distribution — 
shewing,  however,  an  even  more  pronounced  concentration  in  the  Northeast — 
prevails  in  the  womein’s  wear  and  the  accessories  and  special  products 
branches  of  t he  industry.  Only  in  the  case  of  single  cotton  pants  and  other 
work  clothing  does  any  other  section  of  the  country  include  a  greater  part 
of  the  industry  than  the  Northeast :  in  these  divisions  almost  50  per  cent 
of  the  plants  and  employees  are  located  in  the  South — a  fact  for  which  allow¬ 
ance  has  been  made  bv  giving  a  somewhat  larger  representation  to  the  South 
on  the  Committee  than  would  otherwise  be  justified.  On  the  conservative 
assumption  that  the  men’s  and  boys’  clothing  division  is  representative  of 
the  general  distribution  of  the  industry,  it  appears  that  the  East  has  about 
67  percent  of  the  establishments  and  53  percent  of  the  employees;  that  the 
Midwest  has  about  17  percent  of  the  establishments  and  25  percent  of  the 
employees;  that  the  South  has  about  7  percent  of  the  establishments  and  15 
percent  of  the  employees;  that  the  Southwest  has  about  2  percent  of  the 
establishments  and  2  percent  of  the  employees;  that  the  Northwest  lias  about 
1  percent  of  the  establishments  and  less  than  1  percent  of  the  employees;  and 
that  the  Pacific  Coast  has  about  4  percent  of  the  establishments  and  2  percent 
of  the  employees. 
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from  the  East,  four  from  the  South,  three  from  the  Mid¬ 
west,  one  from  the  Northwest,  one  from  the  Southwest  and 
one  from  the  Pacific  Coast;  and  of  the  employee  repre¬ 
sentatives,  ten  are  from  the  East,  four  from  the  Midwest, 
and  two  from  the  South.  I  consider  unimportant  the  cir¬ 
cumstance  that  most  of  the  employee  representatives  come 
from  the  East.  For  the  purposes  of  the  Act,  I  consider  the 
relevant  fact  to  be  not  the  residences  of  these  particular 
representatives,  but  the  place  of  employment  of  the  wage 
earners  whom  they  represent.  Although  the  Apparel  In¬ 
dustry  is  much  more  highly  organized  in  the  East  than  in 
other  sections  of  the  country,  I  find  that  the  representa¬ 
tives  named  represent  employees  in  all  of  the  major  regions 
in  which  the  industry  operates. 

It  has  been  noted  that  the  Committee  Chairman  desig¬ 
nated  certain  subcommittees  for  the  purposes  (a)  of  re¬ 
ceiving  and  studying  evidence  concerning  specific  divisions 
of  the  Apparel  Industry  and  (b)  of  submitting  to  the  full 
Committee  recommendations  based  upon  such  evidence. 
The  designation  of  such  subcommittees  was  clearly  within 
the  power  of  the  Committee  Chairman,  and  there  is  no  re¬ 
quirement  of  geographic  or  employee — employer — public 
representation  applicable  to  such  subcommittees,  whose 
sole  function  is  to  report  to  the  full  Committee  appointed 
in  conformity  with  the  Act.40 

11492  In  my  opinion  I  am  not  required  in  these  proceed¬ 
ings  to  review  the  Administrator’s  action  in  appoint¬ 
ing  the  Committee  pursuant  to  Section  5  (b)  of  the  Act. 
Nevertheless,  I  have  chosen  to  indicate  the  circumspection 
with  which  the  personnel  of  the  Committee  was  chosen, 
and  the  fact  that  each  of  the  three  groups  of  members  was 
fully  qualified  to,  and  did,  represent  the  various  regions  in 
which  the  industrv  is  carried  on  and  the  various  interests 
affected  by  the  Apparel  Industry  as  defined.  I  conclude 

«« Section  S(b)  of  the  Act  provides  that  “the  Committee,  or  any  au¬ 
thorized  subcommittee  thereof,  may  hear  such  witnesses  and  receive  such 
evidence  as  may  be  necessary  or  appropriate  to  enable-  the  Committee  to 
perform  its  duties  and  functions  under  this  Act.’’  The  power  of  appoint¬ 
ment  is  vested  in  the  Committee  Chairman  by  Title  29,  Chapter  V,  Code  of 
Federal  Regulations,  Part  511,  Section  511.2. 
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that  all  of  the  requirements  of  the  Act  were  observed  in 
the  Appointment  of  the  Committee,  and  more  particularly 
that  the  Committee  included  disinterested  persons  repre¬ 
senting  the  public,  one  of  whom  the  Administrator  desig¬ 
nated  as  chairman,  a  like  number  of  persons  representing 
the  employees  in  the  industry  and  a  like  number  represent¬ 
ing  employers  in  the  industry,  and  that  each  group  was  ap¬ 
pointed  with  due  regard  to  the  geographical  regions  in 
which  the  industry  is  carried  on. 

IV.  Other  Preliminary  Considerations 
A.  Committee  Proceedings 

In  my  opinion,  I  am  not  required  to  pass  upon  either  the 
nature  of  the  procedure  followed  by  the  Committee  or  the 
adequacy  of  the  investigation  which  it  undertook.  Never¬ 
theless,  I  have  fully  considered  all  portions  of  the  record 
bearing  upon  the  objections  made  to  the  procedure  and  the 
extent  and  method  of  investigation  of  the  Committee  and 
I  find  in  them  no  merit.47 

The  Committee  could  not  feasibly  accept  and  consider 
an\L  and  all  information  which  might  have  been  offered  to 
it  with  respect  to  this  industry;  on  the  other  hand,  it  was 
not  required  to  follow  judicial  rules  of  evidence  which 
might  militate  against  the  acceptance  of  information  which 
it  deemed  relevant.  The  journal  and  other  records  of  the 
Committee4*  indicate  to  me  that  its  attitude  and  procedure 
were  eminently  fair,  and — in  view  of  the  extent  of  its  du¬ 
ties,  the  number  of  its  members,  witnesses,  and  expert  ad¬ 
visors  and  the  nature  of  the  issues  before  it — not- 
11493  ably  orderly;  and  that  the  staff  members  of  the 
Wage  and  Hour  Division  who  assisted  the  Commit¬ 
tee  were  extremely  impartial. 

A  record  of  testimony  and  copies  of  various  reports,  studies,  tabula¬ 
tions,  briefs,  and  other  data  received  by  the  Committee  and  its  subcom¬ 
mittees  were  introduced  in  evidence  as  Administrator’s  Exhibits  Nos.  5, 
6A,  6B,  7,  8,  9A,  OB  and  10.  The  report  and  recommendations  of  the  Com¬ 
mittee,  as  previously  noted,  were  transmitted  to  the  Administrator  under 
covering  letter  dated  September  27,  1939.  Administrator’s  Exhibits  Nos. 
11A  and  11B. 

4R  The  journal  of  the  Committee,  as  previously  noted,  was  received  in 
evidence  as  Administrator’s  Exhibit  No.  3;  sec  also  footnote  4,  supra. 
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In  view  of  the  extended  meetings  and  months  of  study 
by  the  Committee,  the  voluminous  data  which  it  assembled 
and  the  careful  report  which  it  submitted,  I  find  that  the 
Committee  made  a  thoroughly  adequate  investigation  and 
study  of  the  Apparel  Industry.  I  conclude,  therefore,  that 
the  Committee  has  investigated  and  considered  conditions 
in  the  Apparel  Industry  in  accordance  with  law. 

B.  Motions  to  Adjourn  Hearing  to  a  Southern  City  and  to 

Order  Depositions 

Motions  in  alternative  form  were  made  at  the  hearing 
before  the  Presiding  Officer  on  December  11,  1939,  on  be¬ 
half  of  the  Southern  Garment  Manufacturers  Association, 
Inc.,  (a)  to  adjourn  “at  some  suitable  time”  and  continue 
the  hearing  in  “a  southern  city,”  preferably  Atlanta, 
Georgia,  and  (b)  for  an  order  authorizing  the  taking  of 
depositions  in  lieu  of  testimony.4" 

As  their  grounds  for  these  motions,  the  attorneys  for  the 
Southern  Garment  Manufacturers  Association,  Inc.,  as¬ 
serted  that  there  were  a  large  number  of  persons  possess¬ 
ing  relevant  information  who  were  unable  to  come  to  Wash¬ 
ington  and  whose  testimony  would  not  be  available  unless 
the  hearings  were  moved  to  a  southern  city  or  their  deposi¬ 
tions  taken ;  that  such  procedure  was  well  precedented  and 
authorized  by  the  Act,  regulations  thereunder  and  orders 
pertaining  to  these  proceedings ;  and  that  the  time  and  ex¬ 
pense  involved  in  coming  to  Washington  to  testify  would 
impose  great  hardship  upon  the  aforesaid  persons,  who 
were  mostly  small  operators  personally  supervising  their 
business,  and  whose  expenses  the  Association  was  not  able 
to  bear. 

The  Presiding  Officer  denied  the  motion  to  change  the 
place  of  the  hearing  and  also  the  motion  for  a  blanket  order 
authorizing  the  taking  of  depositions,  the  latter  ruling 
being  without  prejudice  to  the  right  of  the  moving  party  to 
request  authority  for  the  depositions  of  one  or  more  speci- 

2170-2194;  sec  570S-5720;  see  also  the  oral  argument  of  W.  Gordon 
McKelvey,  R.  6031-6033;  brief  of  the  Southern  Garment  Manufacturers  Asso¬ 
ciation,  Inc.,  appendix,  p.  8. 
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fic  persons  upon  a  proper  showing  of  cause.30  Upon  a  re¬ 
view  of  the  record,  I  find  this  action  eminently 
11494  proper  and  I  hereby  affirm  the  same.  Opposition  to 
or  support  of  the  Committee's  recommendations  is 
not  restricted  to  the  southern  states.  These  proceedings 
affect  a  nation-wide  industry  and  parties  in  interest  are 
scattered  about  the  country.  Consequently,  if  one  motion 
to  move  the  hearing  were  granted,  other  parties  would  be 
entitled  to  similar  consideration.  Further,  since  persons 
from  all  over  the  nation  are  interested  parties  herein  and, 
as  such,  entitled  to  an  adequate  opportunity  for  cross-ex¬ 
amination,  practical  considerations  dictate  that  the  hearing 
be  held  at  a  single  place  to  provide  that  opportunity,  and 
the  nation's  Capital  is  a  logical  and  fairly  central  point.  I 
conclude  that  the  denial  of  the  motion  to  adjourn  and  con¬ 
tinue  in  a  southern  city  was  proper. 

The  motion  for  an  order  authorizing  depositions  is  sub¬ 
ject  to  similar  objection.  Such  a  blanket  order  would 
prejudice  the  right  of  interested  persons  to  cross-examine 
in  much  the  same  manner  and  degree  as  would  moving  the 
place  of  hearing.  In  view  of  the  many  interests  involved 
in  proceedings  of  this  character,  I  conclude  that  the  denial 
of  a  general  request  for  the  taking  of  depositions  was 
proper. 

C.  Other  Motions,  Requests  and  Objections 

In  the  course  of  the  hearing  before  the  Presiding  Officer, 
there  were  various  motions,  requests,  and  objections  by  the 
several  parties  to  the  proceedings,  too  numerous  for  me  to 
discuss  specifically  within  a  reasonable  limitation  of  space. 

For  example,  the  Southern  Garment  Manufacturers  As¬ 
sociation,  Inc.,  moved  to  strike  from  the  record  all  of  the 
exhibits  submitted  by  the  Committee  on  the  grounds  that 
the  latter  was  functus  officio,  was  not  an  “interested  per¬ 
son”  within  the  meaning  of  the  Act,  could  not  properly 
seek  to  justify  its  own  recommendations  and,  by  appearing 
in  support  thereof  in  association  with  employees  of  the 

?o  R.  2183.  No  advantage  of  this  opportunity  was  then  or  subsequently 
taken  by  the  Southern  Garment  Manufacturers  Association. 
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Wage  and  Hour  Division,  prejudiced  the  rights  of  inter¬ 
ested  persons  opposing  the  recommendations.  The  Presid¬ 
ing  Officer  denied  this  motion.'1  I  find  the  Committee’s 
right,  under  the  Act  and  rules  and  regulations  issued  pur¬ 
suant  thereto,  to  appear  and  offer  evidence  to  be  too  clear 
to  require  extended  discussion  and  1  only  wish  to  point  out 
the  obvious  propriety  of  the  Committee's  giving  the  Admin¬ 
istrator  the  benefit  of  the  evidence  available  to  it. 

I  have  reviewed  all  of  the  acts  and  rulings  of  the  Pre¬ 
siding  Officer  in  these  proceedings,  and  I  find  no  prejudicial 
error  therein  and,  in  so  far  as  necessary  to  the  findings  and 
conclusions  herein  and  to  any  wage  order  issued  pursuant 
hereto,  I  hereby  approve  and  affirm  all  such  acts  and 
rulings. 

11495  r.  Method  of  Treatment  of  Committee’s 
Recommendations  in  this  Opinion 

The  following  sections  of  this  opinion  take  up  in  order 
the  Committee’s  recommendations  for  different  divisions 
within  the  Apparel  Industry,  except  that  one  section  is  de¬ 
voted  to  the  recommendation  for  “all  products”  in  Puerto 
Rico.53  In  these  sections  I  have  considered  first  the  evi¬ 
dence  relating  to  the  Committee’s  segregation  of  the  par¬ 
ticular  division,  second  the  minimum  wage  rates  recom¬ 
mended  for  the  division. 

Section  S  provides  that  the  Committee  shall  recommend 
minimum  rates  for  industries  and,  where  necessary,  for 
classifications  within  industries.  I  have  first  examined 
each  recommendation,  therefore,  for  the  purpose  of  deter¬ 
mining  whether  the  recommendation  has  application  to  a 
division  of  the  Apparel  Industry  which  constitutes  in  itself 
a  distinct  and  separable  industry  or  has  application  to  a 
division  which  must  be  established  as  a  classification  within 

si  R.  5704-5708;  sec  also  oral  argument  of  W.  Gordon  McKelvey,  R.  6034- 
6035. 

*2  I  have  found  that  the  Committee’s  two  recommendations  for  single  pants 
taken  together  cover  a  separate  industry  which  T  have  called  the  “Work  noth¬ 
ing  and  Single  Pants  Industry”  and  which  is  discussed  under  that  title.  Like¬ 
wise,  the  two  embroidery  recommendations  have  been  found  to  apply  to  the 
same  industry  which  I  have  called  the  “Embroidery  Industry.” 
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an  industry  pursuant  to  Section  8  (c)  of  the  Act.  In  this 
connection,  I  have  also  reviewed  the  propriety  of  the  Com¬ 
mittee's  definition  for  each  recommendation. 

i 

Section  8  also  provides  that  the  rates  recommended 
shall  be  the  “highest  minimum  wage  rates  for  the  industry 
which  .  .  .  ,  having  due  regard  to  economic  and  competi¬ 
tive  conditions,  will  not  substantially  curtail  employment 
in  the  industry.”53  Consequently,  I  have  next  examined 
the  effects  which  may  be  anticipated  to  result  from  the 
recommended  minima  upon  employment  in  the  industry  as 
a  whole  and  in  all  regions  within  the  industry  and  in  all  de¬ 
finable  groups  of  plants  in  the  industry.  However,  since 
the  Committee  has  recommended  for  Puerto  Rico  a  30  cent 
rate  applicable  for  the  entire  Apparel  Industry,  I  have  re¬ 
served  my  entire  discussion  of  the  effect  of  this  30  cent  rate 
to  the  section  of  this  opinion  devoted  to  Puerto  Rico. 
11496  In  weighing  the  effect  of  the  Committee’s  recom¬ 
mendations  upon  employment  in  each  separate  Ap¬ 
parel  Industry,  I  have  had  careful  regard  for  competitive 
relations  with  other  apparel  industries  as  well  as  other  in¬ 
dustries  not  included  under  the  Committee's  jurisdiction. 
In  every  instance,  I  have  considered  these  competitive  con¬ 
ditions  in  the  light  of  present  wage  standards  under  the 
30  cent  minimum.  In  no  instance  have  I  found  any  neces¬ 
sity  for  establishing  a  minimum  wage  higher  than  30  cents 
in  a  related  industry  to  avoid  curtailing  employment  in  the 
industry  under  discussion.  Nor  have  I  found  any  instance 
in  which  the  recommended  rate  for  the  industry  under  dis¬ 
cussion  would  give  a  competitive  advantage  to  any  other 
industry  under  present  wage  standards. 

Finally,  Section  8  (c)  provides  that  the  Committee  shall 
recommend  classifications  within  an  industry  when  neces- 

*3  Section  8(b):  “Upon  the  convening  of  an  industry  committee,  the  Ad¬ 
ministrator  shall  refer  to  it  the  question  of  the  minimum  wage  rate  or  rates 
to  be  fixed  for  such  industry.  The  industry  committee  shall  investigate  con¬ 
ditions  in  the  industry  and  the  committee,  or  any  authorized  subcommittee 
thereof,  may  hear  such  witnesses  and  receive  such  evidence  as  may  be  necessary 
or,  appropriate  to  enable  the  committee  to  perform  its  duties  and  functions 
under  this  Act.  The  committee  shall  recommend  to  the  Administrator  the  high¬ 
est  minimum  wage  rates  for  the  industry  which  it  determines,  having  due 
regard  to  economic  and  competitive  conditions,  will  not  substantially  curtail 
employment  in  the  industry.* * 
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sary  for  the  purpose  of  fixing  for  each  the  highest  minimum 
wage  rate  which  will  not  substantially  curtail  employment 
in  such  classification  and  will  not  give  a  competitive  ad¬ 
vantage  to  any  group  in  the  industry.54  Such  classifica¬ 
tions  may  not  be  made  solely  upon  a.  regional  basis,  but 
shall  be  established  with  consideration  for  transportation, 
living  and  production  costs  and  wage  standards  voluntarily 
maintained  or  established  by  collective  labor  agreements  in 
the  industry  as  well  as  other  relevant  factors.  Conse¬ 
quently,  with  respect  to  each  industry  I  have  also  consid¬ 
ered  the  necessity  and  propriety  of  classifications  within 
the  industry.  Again,  however,  I  have  reserved  considera¬ 
tion  of  the  necessity  and  propriety  of  the  classification  for 
Puerto  Rico  to  the  section  of  this  opinion  on  Puerto 
Rico. 

11707  XVIII.  Infants’  and  Children’s  Outerwear 

The  Committee  recommended  a  35  cent  minimum  rate 
for  the  Infants’  and  Children’s  Outerwear  Industry  which 
it  defined  as  follows: 

“The  manufacture  of  Infants’  and  Children’s  dresses, 
skirt  and  blouse  suits,  rompers,  creepers,  sports-wear  and 
play  apparel,  including  sun  suits,  gym  suits,  snow  suits,  ski 

54  Section  S(e):  “The  industry  committee  for  any  industry  shall  recom¬ 
mend  such  reasonable  classifications  within  any  industry  as  it  determines  to 
be  necessary  for  the  purpose  of  fixing  for  each  classification  within  such  in¬ 
dustry  the  highest  minimum  wage  rate  (not  in  excess  of  40  cents  an  hour) 
which  (1)  will  not  substantially  curtail  employment  in  such  classification  and 
(2)  will  not  give  a  competitive  advantage  to  any  group  in  the  industry,  and 
shall  recommend  for  each  classification  in  the  industry  the  highest  minimum 
wage  rate  which  the  committee  determines  will  not  substantially  curtail 
employment  in  such  classification.  In  determining  whether  such  classifications 
should  be  made  in  any  industry,  in  making  such  classifications,  and  in  deter¬ 
mining  the  minimum  wage  rates  for  such  classifications,  no  classification  shall 
be  made,  and  no  minimum  wage  rate  shall  be  fixed,  solely  on  a  regional  basis, 
but  the  industry  committee  and  the  Administrator  shall  consider  among  other 
relevant  factors  the  following: 

(1)  competitive  conditions  as  affected  by  transportation  living,  and  pro¬ 
duction  costs; 

(2)  the  wages  established  for  work  of  like  or  comparable  character  by  col¬ 
lective  labor  agreements  negotiated  between  employers  and  employees  by  rep¬ 
resentatives  of  their  own  choosing;  and 

(3)  the  wages  paid  for  work  of  like  or  comparable  character  by  employers 
who  voluntarily  maintain  minimum-wage  standards  in  the  industry.  Xo  clas¬ 
sification  shall  be  made  under  this  section  on  the  basis  of  age  or  sex.  ” 
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suits,  slacks  and  beach-wear,  infants’  outerwear,  brother 
and  sister  suits,  baby  boys’  and  boys’  wash  suits,  and  sim¬ 
ilar  infants'  and  children’s  garments  not  elsewhere  spe¬ 
cified,  from  any  woven  materials  or  from  purchased  knit¬ 
ted  materials.” 

A.  The  Industry 

Manufacturers  of  the  products  included  in  this  defini- 
tioii  constitute  a  reasonably  separate  and  distinct  indus¬ 
try!  The  Women’s  Bureau  of  the  United  States  Depart- 
meht  of  Labor  reported  that  from  February  to  May,  1939, 
approximately  430  firms  were  known  to  be  manufacturing 
the  articles  included  in  the  children’s  and  infants’  outer¬ 
wear  division*  of  the  Apparel  Industry  and  that  these 
firms  gave  employment  to  24,304  persons.1 2  The  Bureau 
secured  payroll  information  from  23S  of  these  firms.  Of 
these  238  firms,  all  of  which  produced  infants’  and  chil¬ 
dren’s  outerwear  as  their  primary  product,  only  4  made 
other  products  as  well.3  At  the  same  time,  out  of  2,049  ap¬ 
parel  firms  surveyed  by  the  Women’s  Bureau,  only  21 
firms  were  found  making  infants’  and  children’s  wear  as 
defined  as  a  secondary  product,  and  of  these  only  17  pro¬ 
duced  an  important  amount  of  infants’  and  children’s 
wear.4 

The  individuality  of  the  industry  is  further  evidenced 
by  the  fact  that  it  engages  as  a  unit  in  certain  publicity  ef¬ 
forts  in  an  attempt  to  focus  consumer  attention  on  the 
needs  of  children.5  Most  manufacturers  in  this  division, 
unlike  most  manufacturers  of  adult  wearing  ap- 

1  The  Women’s  Bureau  included  factories  making  children’s  coats  and  suits. 
These  articles  are  excluded  from  the  Committee’s  recommendation  for  the 
Infants’  and  Children’s  Outerwear  division.  Their  exclusion  is  discussed 
below.  The  survey  is  also  discussed  more  in  detail  hereafter. 

2  Industry  Committee *s  Exhibit  No.  77 D,  post,  p.  1. 

2  Tolies,  R.  1092,  1130;  Industry  Committee's  Exhibit  77D,  p.  1. 

*  Tolies,  R.  1093. 

3  Max  Zuckerman,  representing  the  United  Infants  ’  and  Children ’s  Wear 

Association,  R.  1244-1245.  The  products  included  within  this  definition  are 
sold  in  the  main  to  the  infants’  and  children’s  wear  departments  of  retail 

outlets.  Tolies,  R.  1122-1125;  Zuckerman,  R.  1239,  1243;  Charles  H. 
Shapiro,  representing  Hi-Line  Manufacturing  Company  of  New  York,  R. 
1207. 
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1170S  parel,  make  a  variety  of  items  of  infants’  and  chil¬ 
dren’s  wearing  apparel.®  The  X.  R.  A.  also  recog¬ 
nized  the  separate  existence  of  an  Infants’  and  Children’s 
Wear  Division  and  established  a  separate  code  for  it,  al¬ 
though,  by  reason  of  the  broad  definition  employed,  there 
was  extensive  overlapping  and  confusion.7  To  avoid  this 
confusion,  certain  articles  of  infants’  and  children’s  outer¬ 
wear  were  not  included  in  the  Committee’s  definition  of 
this  division  because  their  production  is  not  separate  from 
the  production  of  the  same  items  made  for  adults.8  The 
Census  of  Manufactures  for  1937  recognizes  the  separa¬ 
bility  by  including  the  products  of  this  industry  as  one 
branch  of  the  “Women’s,  Misses’  and  Children’s  Apparel 
not  elsewhere  classified”  group.®  Finally  there  is  a  sep- 


u  Zuckerman,  R.  1246.  Tlic  witness  read  also  from  a  letter  of  transmittal 
from  Gen.  Hugh  S.  Johnson,  Administrator  of  the  N.  R.  A.,  to  the  President 
of  the  United  States  in  March.,  1934,  approving  a  code  of  fair  competition 
for  the  Infants’  and  Children’s  Wear  Industry.  The  letter  indicated  that 
manufacturers  in  this  held  do  not  specialize  in  the  production  of  any  one 
type  of  infants’  or  children’s  garments.  R.  1260.  This  letter  is  contained 
in  Vol.  VIII,  X.  R.  A.  4 4 Codes  of  Fair  Competition,”  p.  610. 

7  Dr.  Teper,  R.  1167.  Under  the  code  all  manufacturers  of  infants’  and 
children’s  wear  who  had  previously  been  under  other  codes  were  required  to 
pay  the  wages  prescribed  by  the  codes  under  which  they  formerly  had  oper¬ 
ated  with  3  exceptions:  (1)  The  manufacturers  of  boys  coats,  suits  and 
blazers  who  also  made  infants’  and  children’s  wear  were  not  bound  by 
the  men’s  clothing  code  wages  except  for  the  requirement  of  a  40  cent  hourly 
minimum.  (2)  Some  manufacturers  of  infants’  and  children’s  bathrobes 
were  under  the  Robe  and  Allied  Products  Code,  while  others  were  included 
under  the  code  for  infants’  and  children's  wear.  (3)  Manufacturers  who 
had  infants’  and  children’s  wear  except  bathrobes  as  SO  percent  or  more 
of  their  total  product  and  who  manufactured  some  garments  included  in 
the  Cotton  Garment  Code  were  under  the  infants  ’  and  children ’s  wear  code ; 
if  from  20  to  80  percent  of  their  output  was  infants’  and  children’s  wear, 
and  the  remainder  under  the  Cotton  Garment  Code,  they  could  elect  either 
code ;  if  less  than  20  percent  of  their  output  was  infants  ’  and  children ’s 
wear,  they  were  placed  under  the  Cotton  Garment  Code.  Industry  Com¬ 
mittee  Exhibit  No.  £2,  pp.  2-3;  see  also  Vol.  VIII,  N.  R.  A.  4  4  Codes  of  Fair 
Competition,”  p.  616. 

#  Tolies,  R.  1091.  The  witness  testified  that  in  1937  $73,000,000  worth 
of  infants’  and  children’s  outerwear  of  the  type  specified  within  the  scope 
of  the  present  definition  were  manufactured.  $114,000,000  worth  of  infants’ 
and  children’s  wear  of  a  type  not  specified  within  this  division  of  the  in¬ 
dustry  were  manufactured.  Id.  Such  items  not  included  were  children’s 
coats,  boys’  pants  and  suits,  windbreakers*,  shirts  and  union  suits.  Tolies,  R. 
1119.  See  also  Industry  Committee's  Exhibit  11  A,  pp.  6 9,  70. 

« Industry  Committee  Exhibit  Xo.  JJ,  p.  4,  being  the  report  on  Infants’  and 
Children’s  Wear  prepared  by  the  Economic  Section  of  the  Wage  and  Hour 
Division  and  presented  to  the  Apparel  Committee  during  the  course  of  its 
hearing;  see  also  1937  Census  of  Manufactures  for  “Women’s  Wearing  Ap¬ 
parel,”  p.  7. 
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arate  employers  association  organized  to  protect  the  spe¬ 
cial  interests  of  the  manufacturers  of  infants  ’  and 
11709  children’s  wear.10  Upon  these  and  other  facts  ad- 

i  duced  at  the  hearing,  I  conclude  that  the  Commit¬ 
tee’s  recommendation  for  this  division  covers  a  distinct  in¬ 
dustry  separable  from  other  apparel  industries  under  the 
Committee’s  jurisdiction. 

This  Infants’  and  Children’s  Outerwear  Industry  was 
properly  included  within  the  apparel  industry.  Both  the 
International  Ladies’  Garment  Workers  Union  and  the 
Amalgamated  Clothing  Workers  of  America  have  con¬ 
tracts  in  this  field,”  and  the  locals  also  include  employees 
who  are  engaged  in  occupations  within  the  Apparel  Indus¬ 
try  other  than  the  Infants’  and  Children’s  Wear  Indus¬ 
try.12  The  raw  materials  used  in  infants’  and  children’s 
wear  are  cotton,  silk,  rayon  and  wool  fabrics,  as  in  other 
divisions  of  the  apparel  group,  and  the  manufacturing  pro¬ 
cesses  are  the  same.13  Finally,  a  number  of  the  members 
of  the  leading  infants’  and  children’s  wear  association  also 
produces  articles  of  children’s  apparel  which  the  repre¬ 
sentative  of  the  association  conceded  were  inseparable 
from  other  articles  of  apparel  made  for  adults.14 1  find  that 
th^  Committee  properly  had  under  its  jurisdiction  the  In¬ 
fants’  and  Children’s  Outerwear  Industry,  and  I  find,  so 
far  as  the  question  is  before  me,  that  no  separate  commit- 


10  This  association  is  the  United  Infants'  and  Children’s  Wear  Association, 
represented  by  Max  Zuckerman  at  the  hearing.  Mr.  Zuckerman  testified 
that  the  association  represents  So  percent  of  both  the  manufacturers  and  the 
unit  volume  of  production  in  this  industry.  R.  1241.  See  also  R.  1299. 

11  , Tolies,  R.  110S;  Industry  Committee  Exhibit  No.  22,  p.  10. 

12  Maver  Bernstein,  manager  of  Local  169  of  the  Amalgamated  Clothing 
Workers  of  America.  R.  1183,  11S6;  Angelo  Palermo,  business  agent  for 
Local  170  of  the  Amalgamated  Clothing  Workers  of  America,  R.  1192; 
Zuckerman,  R.  1284. 

13  Industry  Committee  Exhibit  No.  22,  p.  6. 

!•»  Zuckerman,  R.  1307,  where  the  witness  stated  that  about  60  of  the  350 
members  of  his  association  are  engaged  in  manufacturing  children’s  coats, 
and,  R.  1312,  where  the  witness  stated  that  as  to  the  72  members  of  his  asso¬ 
ciation  who  manufactured  children’s  coats,  snow  suits,  leggings  and  other 
similar  products  he  was  not  requesting  that  they  be  either  included  under  a 
separate  committee  or  be  excluded  from  the  jurisdiction  of  the  Apparel  Com¬ 
mittee. 
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tee  was  required  to  recommend  a  minimum  wage  for  these 
products.15 

11710  The  contention  was  advanced  at  the  hearing  that 
even  though  no  separate  committee  was  appointed 
for  the  Infants1  and  Children’s  Wear  Industry,  neverthe¬ 
less,  the  Administrator  should  have  appointed  an  author¬ 
ized  sub-committee  of  the  Committee  specifically  to  con¬ 
sider  Infants’  and  Children’s  Outerwear  problems.16  While 
I  do  not  consider  any  such  question  to  be  properly  before 
me  in  these  proceedings,  nevertheless,  it  is  to  be  noted  that 
under  Section  8  (b)  of  the  Act  the  designation  of  sub¬ 
committees  to  consider  particular  problems  is  peculiarly 
within  the  province  of  the  Committee  in  order  “to  enable 
the  Committee  to  perform  its  duties  and  functions  under 
this  Act.”  At  the  request  of  Mr.  Zuckerman,  a  sub-com¬ 
mittee  was  in  fact  designated.  It  recommended  to  the  full 
Committee,  which  in  turn  recommended  to  the  Adminis¬ 
trator,  that  the  request  of  the  United  Infants’  and  Chil¬ 
dren’s  Wear  Association  to  be  excluded  from  the  jurisdic¬ 
tion  of  the  Apparel  Committee  be  denied.17 

The  contention  was  also  advanced  at  the  hearing18  that 
the  general  Apparel  Committee  should  have  contained  an 
employer  representative  from  the  Infants’  and  Children’s 
Wear  Industry.  It  is  my  opinion,  however,  that  the  Act 
does  not  require  each  industry  or  division  within  an  in¬ 
dustry  to  be  specifically  represented  by  a  particular  mem¬ 
ber  of  the  Committee.  I  have  elsewhere  in  this  opinion 
discussed  the  selection  of  the  Committee  and  have  con¬ 
cluded  that  the  employer  representatives  on  the  Commit¬ 
tee  were  chosen  in  conformity  with  Section  5  of  the  Act.  In 
this  instance,  as  the  record  illustrates,  there  are  common 
elements  in  the  manufacture  and  distribution  of  the  ap¬ 
parel  products  and  in  the  organization  of  the  Apparel  In¬ 
dustry  which  qualify  each  employer  on  the  Committee  to 

is  The  argument  for  a  separate  committee  was  advanced  at  the  hearing  by 
Max  Zuckerman,  xepresenting  the  United  Infants’  and  Children’s  Wear  Asso¬ 
ciation,  R.  1077,  1213,  1313. 

i«  Also  by  Mr.  Zuckerman,  R.  1213  ct  seq. 

1?  See  R.  1238. 

is  By  Mr.  Zuckerman,  R.  1258. 
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represent  all  of  the  industries  covered  by  the  Committee 
rather  than  merely  one  or  more  of  these  various  industries 
taken  separately.  Xo  evidence  appeared  that  the  em¬ 
ployer  members  of  the  Committee  are  not  as  competent  to 
represent  this  particular  industry  within  the  apparel 
group  as  other  industries  in  that  group.  I,  therefore,  find, 
in  so  far  as  I  now  must  consider  this  question,  that  the 
Committee  duly  represented  the  Infants’  and  Children’s 
Outerwear  Industry  as  required  by  Section  5  of  the  Act. 

B.  Effect  upon  Employment  in  the  Industry 

Xo  party  appearing  in  this  proceeding  contended  that 
a  35  cent  minmum  wage  in  this  industry  will  curtail  em¬ 
ployment  in  the  industry  as  a  whole.19  Xo  substantial 
evidence  was  adduced  at  the  hearing  to  show  that 
11711  substantial  curtailment  of  employment  in  this  in¬ 
dustry  will  result  from  the  proposed  minimum.  On 
the  other  hand,  evidence  presented  by  the  International 
Ladies’  Garment  "Workers  Union,  the  Amalgamated  Cloth¬ 
ing  "Workers  of  America,  the  Children’s  Coats,  Dress  and 
Sportwear  Contractors’  Association,  and  witnesses  on  be¬ 
half  of  the  Committee  show  that  no  substantial  curtailment 
of  employment  in  the  industry  will  be  caused  by  a  35  cent 
minimum.20 

The  San  Antonio  Garment  Manufacturers  Association  objected  on  the 
ground  that  this  minimum  will  curtail  employment  in  San  Antonio  and  south¬ 
west  Texas.  This  Association  did  not  present  any  evidence  but  was  per¬ 
mitted  to  and  did  file  a  brief  on  the  record  taken  before  the  Presiding  Officer. 
This  brief  argues  for  a  classification  downward  for  the  San  Antonio  area. 
This  question  is  considered  pout. 

Mr.  Zuckerman  testified  that  he  <lid  not  care  to  express  any  opinion  as  to 
the  effect  of  the  recommended  minimum  because  no  recommendation  would 
be(  acceptable  to  his  organization  unless  it  was  proposed  by  a  committee  in 
which  that  industry  is  “cither  entirely  or  adequately  represented. ' ’  He  re¬ 
fused  to  state  whether  he  would  oppose  the  recommendation  if  he  believed 
that  his  industry  were  sufficiently  represented.  R.  1311,  1306.  On  the  other 
hand  the  witness  stated  that  his  testimony  was  directed  not  merely  to  estab* 
lishing  the  separate  identity  of  the  infants’  and  children’s  industry.  R.  126S- 
1270.  He  also  stated  that  he  was  asked  by  the  Apparel  Committee  to  submit 
any  evidence  on  the  minimum  to  be  recommended  by  that  Committee  but  that 
he  refused  on  the  ground  that  a  submission  of  such  information  would  be 
prejudicial  to  his  application  to  be  regarded  as  a  separate  industry.  R.  1303. 

20  The  recommendation  was  affirmatively  supported  by  the  Amalgamated 
Clothing  Workers  of  America  and  the  International  Ladies’  Gannent  Workers 
Union,  and  by  two  manufacturers  in  this  industry:  Charles  H.  Shapiro,  repre¬ 
senting  the  Hi-Line  Manufacturing  Company  of  New  York,  employing  ap- 
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1.  Operating  Cost  Increase  in  the  Industry  as  a  Whole 

During  the  Spring  of  1939,  when  a  25  cent  legal  mini¬ 
mum  was  in  force,  the  average  hourly  earnings  for  all 
workers  in  this  industry  were  approximately  41 
11712  cents.21  At  that  time  about  20  percent  of  the  work¬ 
ers  were  earning  less  than  30  cents  per  hour;  8.6 
percent  were  earning  between  30  and  32.5  cents;  11.2  per¬ 
cent  were  earning  between  32.5  and  35  cents.22  On  the  as¬ 
sumption  that  the  same  proportion  of  workers  who  previ¬ 
ously  earned  less  than  30  cents  are  now  earning  exactly  30 
cents,  the  average  hourly  wage  in  this  industry  is  now  41.4 
cents.  From  the  above  wage  frequency  distribution  it  was 
estimated  that  the  increase  in  the  wage  bill  as  a  result  of 
moving  from  a  30  cent  to  a  35  cent  minimum  will  be  about 

proximately  70  workers  and  doing  about  a  quarter  of  a  million  dollars  worth 
of  business  annually  (R.  119S),  which  the  witness  stated  was  commonly  re¬ 
garded  as  either  a  small  or  medium  sized  manufacturer  of  infants’  and  chil¬ 
dren’s  wear;  Harry  Klein,  representing  the  Children’s  Coats,  Dress  and  Sports¬ 
wear  Contractors  Association,  with  66  members  and  3,000  employees,  engaged 
in  contract  work  only.  R.  1136  et  scq.  There  was  also  introduced  into  the 
Record  at  the  hearing  a  letter  in  support  of  the  35  cent  recommendation  from 
the  Washable  Suits,  Novelties  and  Sportswear  Contractors  Association,  claim¬ 
ing  to  have  a  membership  of  25,  employing  2.200,  and  with  an  aggregate  pay 
roll  of  about  $2,500,000.  R.  1168-1175.  In  addition,  a  witness  on  behalf  of  the 
New  Jersey  Washable  Dress  Contractors’  Association  testified  that  about  40 
percent  of  the  contractor  members  of  the  organization  manufactured  children's 
dresses  exclusively  (R.  195)  and  that  his  testimony  in  support  of  the  recom¬ 
mendation  for  washable  dresses  should  also  be  considered  as  testimony  in  favor 
of  the  35  cent  recommendation  for  infants’  and  children’s  dresses.  William 
Dubin,  R.  189,  193. 

2i  Tolies.  R.  1096,  upon  the  basis  of  the  Women’s  Bureau  Survey  and  a 
portion  of  the  survey  of  the  Bureau  of  Labor  Statistics,  calculated  the  aver¬ 
age  hourly  earnings  to  be  40.7  cents.  But  see  Industry  Committee  Exhibit 
No.  22,  p.  14,  where  it  is  indicated  that  the  average  hourly  wage  was  found 
by  the  Women’s  Bureau  Survey  alone  to  be  41.3  cents.  Industry  Committee 
Exhibit  No.  777? ,  pp-.  7  and  10.  This  Women’s  Bureau  Survey  covered  55 
percent  of  the  430  firms  in  this  industry  known  to  be  in  business  and  69.5 
percent  of  the  24,304  employees.  The  factories  surveyed  were  located  in 
every  state  having  three  or  more  factories  and  in  two  states  with  fewer  fac¬ 
tories.  Homeworkers  were  not  included.  The  payroll  period  for  which  data 
were  obtained  was  in  February,  March  or  April  “although  a  very  few  firms 
asked  that  earlier  months  be  used  as  they  were  more  representative  of  a  nor¬ 
mal  period  of  operation.’’  Industry  Committee  Exhibits  No.  22,  p.  14,  and  No. 
77 D,  pp.  1-2. 

23  Testimony  of  Tolies  based  upon  his  combined  Women's  Bureau  and 
Bureau  of  Labor  Statistics  study.  The  figures  in  Industry  Committee  Ex¬ 
hibit  No.  22,  p.  15,  show  21.5  percent  were  earning  less  than  30  cents  an 
hour;  8.5  percent  were  earning  between  30  and  under  32.5  cents:  11.6  percent 
were  earning  betwen  32.5  and  under  35  cents.  The  latter  correspond  exactly 
with  the  figures  in  Industry  Committee  Exhibit  No.  7 7D,  p.  7,  and  are  taken 
from  the  Women’s  Bureau  Survey  alone. 
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4  percent.23  Assuming  a  30  percent  ratio  of  labor  costs 
to  operating  costs  in  this  industry,  a  4  percent  increase  in 
the  wage  bill  will  increase  the  operating  costs  by  about  1.2 
1  percent.24  Allowing  for  some  increases  above  the 
11713  minimum,  it  is  possible  to  estimate  that  the  35  cent 
minimum  will  not  increase  operating  costs  in  this 
industry  more  than  approximately  2  percent. 

2.  Operating  Cost  Increases  in  Regions 
Within  the  Industry 

Establishments  manufacturing  the  products  of  this  in¬ 
dustry  are  located  mainly  in  New  York,  Pennsylvania, 
New  Jersey  and  Connecticut.25  During  the  Spring  of  1939 

23  Tolies.  R.  1096.  This  estimate  does  not  include  voluntary  increases 
in  the  wages  of  workers  who  are  now  earning  35  cents  or  above.  Of  these, 
it  was  stated  in  Industry  Committee  Exhibit  No.  22.  p.  20:  “.  .  .  Apart 
from  N.  R.  A.  data,  opinions  of  interested  parties  vary  from  the  declaration 
that  an  immediate  and  complete  maintenance  of  prior  differentials  will  be 
continued,  necessi tilting  increases  to  everybody  receiving  wages  above  the 
minimum  rate  to  the  exactly  opposite  statement  that  prior  differentials  have 
little  or  no  bearing  on  any  increases  granted.  It  would  seem  that  increases 
to  workers  above  the  minimum  rate  depend,  apart  from  any  special  factors 
affecting  particular  firms,  on  general  business  conditions,  the  demand  for  the 
particular  commodity,  and  the  bargaining  strength  of  labor.” 

-*  Tolies,  R.  1097.  The  estimate  of  a  30  per  cent  ratio  was  made  by  the 
Women’s  Bureau  which  obtained  cost  data  from  50  firms  located  in  9  states, 
none  of  which  were  in  New  York  City.  Of  the  firms  from  which  data  were 
secured,  26  reported  labor  costs  to  average  2S  percent  of  operating  costs. 
The  other  24  firms  reported  labor  costs  to  be,  on  the  average,  over  36 
percent  of  manufacturing 7  costs.  Manufacturing  costs  do  not  include  certain 
items  of  cost  such  as  sales  expenses  which  are  included  within  operating 
costk  From  these  averages  it  was  assumed  that  labor  costs  represent  about 
30  percent  of  the  total  operating  costs  in  plants  located  outside  of  New  York 
City.  Industry  Committee  Exhibit  No.  22.  pp.  20-21.  and  No.  771),  p.  4. 

Dr.  Teper,  R.  1156,  testified,  using  census  figures,  that  87  per  cent  of  the 
establishments,  S5  percent  of  the  workers,  and  90  percent,  of  the  volume 
of  production  were  located  in  these  states.  Mr.  Zuckerman  testified  that 
the 1  main  manufacturing  centers  are  New  York,  Pennsylvania,  Texas,  Con¬ 
necticut.  New  Jersey,  Illinois,  Missouri,  California.  Rhode  Island,  Puerto 
Rico  and  Philippine  Islands.  R.  1242.  Industry  Committee  Exhibit  No.  22, 
pp.4-5,  using  as  source  the  Women’s  Bureau  Survey  and  the  Census  of  Man¬ 
ufactures,  estimates  that  in  1937,  New  York.  Pennsylvania,  and  New  Jersey 
accounted  for  80  per  cent  of  the  employees  and  84  per  cent  of  the  establish¬ 
ments,  and  in  1939,  83  percent  of  the  employees  and  91  percent  of  the  es¬ 
tablishments;  that  in  1937  these  regions  accounted  for  85  percent  of  the 
value  of  the  products  of  this  industry.  From  the  Women’s  Bureau  Survey, 
it  appears  that  the  areas  of  minor  importance  in  this  industry  were,  in 
order  of  the  number  of  wage  earners  in  1939:  Connecticut,  Massachusetts, 
Illinois,  Texas,  California,  and  in  order  of  the  value  of  product  in  1937: 
Massachusetts,  Texas,  California,  Illinois,  Connecticut.  See  Industry  Com¬ 
mittee  Exhibit  No.  77D,  Table  1.  The  1937  Census  of  Manufactures  for 
“Women’s  Wearing  Apparel,”  indicates  that  in  1937,  of  the  346  regular 
establishments  New  York  had  222,  Pennsylvania  37,  New  Jersey  26,  Cali¬ 
fornia  16,  Illinois  7,  Massachusetts  7,  Texas  6,  and  Connecticut  5;  of  the 
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the  Women’s  Bureau  Survey,  previously  referred  to, 
found  average  hourly  wages  in  13  different  areas  of  pro¬ 
duction  to  range  from  30.9  cents  in  Texas  to  53.9 
11714  cents  in  New  York  Citv.2C  On  the  assumption  that 
all  employees  who  previously  earned  less  than  30 
cents  are  now  earning  exactly  30  cents,  and  assuming  a  30 
percent  ratio  of  labor  costs  to  operating  costs,  it  was  esti¬ 
mated  that  5  of  the  13  areas  of  production,  employing 
nearly  one-half  of  the  workers  in  this  industry,  would  have 
operating  cost  increases  of  less  than  the  average  for  this 
industry  as  a  whole  as  the  result  of  moving  from  a  30  cent 
to  a  35  cent  minimum.27  Nearly  all  of  the  areas  employing 
the  remaining  one-half  will  have  operating  cost  increases 
of  from  one  to  two  percent  or  very  close  to  the  increase  for 
the  industry  as  a  whole.28  The  greatest  increases  will  occur 
in  the  two  areas  of  Chicago  and  Texas,  and  the  combined 
area  of  Maryland  and  Virginia,  which  have  less  than  5  per¬ 
cent  of  the  workers  surveved  bv  the  Women’s  Bureau  and 
where  the  operating  cost  increase  would  range  from  2.2  to 


15,962  wage  earners  employed  therein.  New  York  had  6,353,  Pennsylvania, 
4,544,  New  Jersey  1,816,  Texas  515,  Massachusetts  479,  California  265, 
Connecticut  168.  and  Illinois  138.  According  to  Exhibit  22  the  Interna¬ 
tional  Ladies’  Garment  Workers  Union  claims  that  there  was  a  migration 
away  from  the  New  York  metropolitan  area  to  neighboring  states  prior  to 
1937.  It  appears  from  Table  1,  Id.,  that  this  shift  continued  between  1937 
and  1939. 

2°  Industry  Committee  Exhibit  .Vo.  22.  pp.  16-17,  Table  7,  and  Industry 
Committee  Exhibit  No.  77D,  Table  p.  10.  The  average  hourly  earnings  in 
other  areas  were  found  to  be  as  follows:  California  45.1  cents;  Philadel¬ 
phia  44  cents:  Missouri  41.7  cents;  Massachusetts  3S.4  cents;  New  Jersey 
36.4  cents:  Michigan,  Indiana  and  Ohio  36,2  cents;  Upstate  New  York  36.2 
cents;  Connecticut  36.1  cents;  Pennsylvania  (other  than  Philadelphia)  34.5 
cents;  Chicago  34.3  cents;  Maryland  and  Virginia  31.2  cents. 

These  are:  California,  Massachusetts.  Missouri,  New  York  City  and 
Philadelphia.  R.  1099-1100.  Based  upon  the  distribution  of  employees  by 
earnings  in  the  various  areas,  it  was  estimated  that,  from  a  25  cent  minimum, 
the  percentage  increase  in  the  total  wage  bill  resulting  from  a  35  cent  mini¬ 
mum  would  vary  from  16.95  percent  in  Texas  to  .71  percent  in  California. 

Industry  Committee  Exhibit  No.  22.  p.  22.  The  percentage  increases  in  the 
total  wage  bill  in  the  other  areas,  calculated  on  a  25  cent  base,  are  given  as: 
New  York  City  1.15  percent:  Philadelphia  3.2  percent;  Massachusetts  3.85 
percent:  Missouri  4.36  percent;  Michigan,  Indiana  and  Ohio  7.48  percent; 
New  Jersey  7.81  percent:  Connecticut  8.33  percent:  Upstate  New  York  8.74 
percent:  Pennsylvania  (other  than  Philadelphia)  9.68  percent;  Chicago  11.02 
percent:  Maryland  and  Virginia  14.35  percent. 

2s  These  are;  Connecticut.  Michigan,  Indiana  and  Ohio  (considered  as 
one  area),  New  Jersey,  Upstate  New  York  and  Upstate  Pennsylvania.  R. 
1099-1100. 
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3.2  percent.20  Texas  is  the  only  area  as  to  which  the  con¬ 
tention  has  been  made  that  the  35  cent  minimum  wage  rate 
will  cause  substantial  curtailment  of  employment.30  The 
Women’s  Bureau  found  only  9  firms  employing  282  em¬ 
ployees  in  this  area  in  the  spring  of  1939.31  The  area, 
therefore,  employs  less  than  one  percent  of  the  employees 
in  the  industry.  Wage  data  were  obtained  by  the  Bureau 
from  five  of  these  nine  firms  covering  145  of  the  282  em¬ 
ployees.32  This  wage  data  discloses  average  hourly  earn¬ 
ings  for  these  Texas  employees  of  30.9  cents  when 
11715  the  25  cents  minimum  was  in  effect.33  The  average 
wage  of  the  plants  in  this  area  will  become  36.1  cents 
an  hour  under  a  35  cent  minimum  or  18.4  cents  below  the 
average  wage  which  it  is  estimated  will  be  paid  in  this  in¬ 
dustry  in  Xew  York  City  under  the  proposed  minimum.34 
Although  this  area  will  bo  required  to  undertake  increases 
substantiallv  greater  than  the  average  in  the  industry  as  a 
whole,  nevertheless  there  is  no  evidence  on  which  to  rest 
the  contentions  of  the  San  Antonio  Garment  Manufac¬ 
turers  Association  that  the  wage  bill  increases  in  this  area 
will  run  as  high  as  30  percent.  The  evidence  discloses  an 
increase  in  this  Texas  area”  not  appreciably  greater  than 
the  increases  which  must  be  undertaken  in  the  other  low¬ 
est  wage  areas,  namely  Maryland,  Virginia  and  Chicago. 
Xo  objections  to  the  35  cent  minimum  in  this  industry  have 
come  from  these  other  low  wage  areas. 

2”  Id.  The  above  figures  cited  as  to  operating  cost  increases  are  based  upon 
the  Women’s  Bureau  Survey  previously  referred  to,  adjusted  to  the  present 
30  cent  minimum. 

•'to  See  brief  of  San  Antonio  Garments  Manufacturers  Association,  pp.  2,  .'5,  10. 

•"i  Industry  Committee  Exhibit  Xo.  ??  1),  Table  1.  In  1937  there  were  only 
6  regular  establishments  employing  513  wage  earners.  1937  Census,  p.  7,  supra. 

•t=  Idem. 

33  Ibid,  Table  3.  Tt  was  found  that  a  33  cent  minimum  will  increase  the 
wages  of  approximately  three-quarters  of  the  employees  and  the  wage  bill  of 
the  industry  in  this  area  approximately  17  percent  over  the  wage  bill  paid 
last  year  under  the  25  cent  minimum. 

•tt  R.  1101. 

35  See  footnote  2$  above.  The  16.91  percent  increase  is  calculated  from  the 
25  cent  minimum  in  effect  up  to  October  24  of  last  year. 
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3.  Operating  Cost  Increases  in  Low  Wage  Plants 

The  Women’s  Bureau  Survey,  previously  referred  to, 
classified  establishments  according  to  the  average  hourly 
earnings  of  their  employees.  It  found  the  lowest  wage 
group  of  establishments  with  average  hourly  earnings  of 
employees  between  23  and  under  27.5  cents,  and  the  highest 
wage  group  with  average  earnings  between  $1.25  and  $1.50.M 
The  data  supplied  by  the  Women’s  Bureau  shows  the  dis¬ 
tribution  of  employees  by  earnings  in  these  groups 
11716  of  plants.37  From  this  data,  assuming  a  30  percent 
ratio  of  labor  to  operating  costs,  and  measuring 
from  the  30  cent  minimum,  it  was  estimated  that  the  35 
cent  minimum  in  plants  which  presently  have  averages  of 
from  30  to  under  32.5  cents  will  cause  operating  cost  in¬ 
creases  of  3.4  percent  and  in  plants  having  averages  of  be¬ 
tween  32.5  and  under  35  cents,  operating  cost  increases  of 
approximately  2.1  percent.  Other  plants  will  have  increases 
equal  to  or  less  than  the  increases  for  the  latter  group.3*  In 
the  Spring  of  1939  only  about  14  percent  of  the  plants  sur¬ 
veyed  employing  less  than  10  percent  of  the  workers,  had 
average  hourly  earnings  of  less  than  32.5  cents.30  Thus,  I 
find  that  about  nine-tenths  of  the  workers  would  be  em¬ 
ployed  in  plants  having  operating  cost  increases  of  approx¬ 
imately  2.1  percent  or  less. 

™  Industry  Committer  Exhibit  No.  22.  p.  23.  Slightly  more  than  2  per¬ 
cent  of  the  firms  employing  slightly  more  than  one  percent  of  the  workers 
were  in  this  lowest  wage  group  with  average  hourly  earnings  between  25  and 
under  27.5  cents.  Almost  <i  percent  of  the  firms  with  2  percent  of  the  workers 
had  average  hourly  earnings  of  from  27.5  cents  and  under  30  cents:  about  6.2 
percent  of  the  firms  with  almost  5  percent  of  the  employees  paid  average  hourly 
earnings  of  from  30  and  under  32.5  cents;  14  percent  of  the  firms  with  16 
percent  of  the  employees  had  average  hourly  earnings  of  from  32.5  and  under 
35  cents;  slightly  more  than  13  percent  of  the  firms  with  IS  percent  of  the 
employees  paid  average  hourly  earnings  of  between  35  and  under  37.5  cents; 
7.6  percent  of  the  firms  employing  10  percent  of  the  workers  had  average  hourly 
earnings  of  between  37.5  and  under  40  cents;  5.4  percent  of  the  firms  employ¬ 
ing  5.3  percent  of  the  workers  had  average  hourly  carings  of  between  40  and 
42.5  cents;  the  remainder  were  employed  in  plants  having  average  hourly 
earnings  of  from  42.5  to  $1.50.  These  percentage  estimates  are  calculated 
from  Industry  Committer  Exhibit  No.  22.  Table  12,  p.  24.  and  from  Table, 
p.  14,  Industry  Committer  Exhibit  No.  777).  showing  the  distribution  of  plants 
by  average  hourly  earnings 

a?  Id.  Table  13,  pp.  25,  16  and  Industry  Committee  Exhibit  No.  777).  Table 
p.  14. 

R.  1105. 

39  Footnote  36,  supra.  See  also  R.  1103,  1104. 
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4.  Capacity  of  the  Industry  as  a  'Whole  and  of  Regions  and 
Low  Wage  Groups  of  Plants  in  the  Industry  to  Absorb 
These  Increases. 

There  is  evidence,  which  was  not  contradicted,  that  even 
if  the  2  percent  increase  in  operating  costs  were  fully  re¬ 
flected  in  the  price  of  the  garments  produced  by  the  indus¬ 
try  there  would  not  be  anv  substantial  curtailment  of  con- 
sumption  and  hence  of  employment.304  It  is  likely,  however, 
that  this  small  operating  cost  increase,  to  the  extent  that  it 
might  not  be  absorbed  from  profits,  will  be  offset  by  rela¬ 
tively  slight  changes  in  the  specifications  of  the  garments.40 

The  low  wage  plants  in  this  industry  are  not  concen¬ 
trated  in  anv  one  area  but  in  manv  instances  are  located  in 
areas  which  also  have  plants  paying  relatively  high  aver¬ 
age  wages.  For  example,  the  Women’s  Bureau  found  six 
firms  in  the  lowest  wage  group  with  average  hourly  earn¬ 
ings  from  25  cents  to  under  27.5  cents  at  the  time  of  the 
survey.  Three  of  these  firms  were  located  in  Pennsylvania 
where  16  firms  with  averages  above  35  cents,  including  13 
with  averages  above  40  cents,  were  also  located.  One  of 
these  lowest  wage  plants  was  located  in  New  Jersey  where 
there  was  also  one  plant  with  average  hourly  earnings 
above  50  cents  and  where  29  firms,  or  more  than  half  of  the 
firms  in  the  area,  will  experience  less  than  the  average  in¬ 
crease  in  operating  cost  for  the  industry  as  a  whole.  An¬ 
other  of  the  lowest  wage  plants  is  in  upstate  New  York 
where  there  were  also  two  firms  with  average  hourly  earn¬ 
ings  from  42.5  cents  to  45  cents.  The  last  of  these  lowest 
wage  firms  was  in  the  Maryland- Virginia  area  where 
11717  there  was  also  one  plant  with  average  hourly  earn¬ 
ings  from  40  to  42.5  cents.  Not  one  of  these  lowest 
wage  plants  was  found  in  Texas,41  which  was  the  lowest 

average  wage  of  anv  area.42 
*  * 

30a  Tolies.  T?.  loss. 

40  R.  1007.  The  variability  of  specifications  possible  in  the  products  of  the 
Apparel  Industry  has  been  discussed  more  fully  in  sections  of  the  opinion  re* 
lathi"  to  other  divisions  of  the  industry. 

44  Tn  Texas  there  were  3  plants  with  average  hourly  earnings  of  between  27.fi 
and  under  30  cents  and  two  with  average  hourly  earnings  of  between  32.5  and 
under  33  cents. 

^  See  Industry  Committee  Exhibit  No.  22.  Table  12,  p.  24,  and  Tolies  R. 
1104,  1105.  Firms,  however,  whose  average  hourly  earnings  were  50  cents  or 
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Both  the  Amalgamated  Clothing  Workers  of  America  and 
the  International  Ladies’  Garment  Workers  Union  have 
contracts  with  the  employees  in  this  industry.43  There  was 
evidence  that  these  contracts  cover  more  than  half  of  the 
employees  in  this  industry  and  that  most  of  the  contracts 
provide  minimum  rates  between  32.5  and  40  cents  or  more 
per  hour.44 


higher  were  all  located  in  New  York  City,  with  three  exceptions.  Firms  whose 
average  hourly  earnings  did  not  exceed  42.5  cents  were  located  in  Chicago. 
Connecticut,  Maryland,  and  Virginia,  Texas  and  Pennsylvania  (outside  of 
Philadelphia).  Industry  Committee  Exhibit  So.  771),  p.  13. 

4*  Industry  Committee  Exhibit  No.  22,  p.  10;  Tolies,  R.  1108-1109:  Dr.  Toper. 
R.  1156;  Mr.  Zuckerman,  R.  1249;  Harry  Klein,  representing  the  Children’s 
Coats,  Dress  and  Sportswear  Contractors  Association.  R.  1137.  Angelo  Pal¬ 
ermo,  business  agent  t'or  Local  170  of  the  Amalgamated  Clothing  Workers  of 
America,  located  in  Philadelphia,  testified  that  his  local  had  between  1300  and 
1500  members  in  the  Bovs’  Washable  Industry  under  contract,  employed  in 
16  shops,  two  of  them  in  New  Jersey,  R.  11S7.  Mayer  Bernstein,  manager  of 
Local  169  of  the  Amalgamated  Clothing  Workers  of  America,  located  in  New 
York  testified  that  between  4,000  and  4,500  members  of  his  local  are  engaged 
in  the  Infants’  and  Children’s  Wear  Industry  in  approximately  75  shops  in 
New  York  City  and  New  Jersey.  R.  1 17S.  He  also  stated  that  about  57  per 
cent  of  those  engaged  in  manufacturing  primarily  boys’  goods  are  members 
of  the  Amalgamated  Clothing  Workers  of  America  and  are  covered  by  union 
contracts,  R.  11S1,  and  that  75  percent  of  the  Industry  is  under  agreement 
with  the  Amalgamated  Clothing  Workers  of  America,  R.  1184.  Of  the  workers 
from  whom  wage  records  were  obtained  by  the  Women’s  Bureau  Survey,  55 
percent  were  unionized.  Industry  Committee  Exhibit  So.  77  D,  p.  11. 

44  Industry  Committee  Exhibit  So.  22,  p.  12.  The  lowest  union  contract 
rates  are  contained  in  agreements  made  with  Texas  firms  (one  collective  agree¬ 
ment  with  an  association  of  employers  and  four  agreements  with  independent 
firms)  in  which  the  minimum  ranged  from  20  to  25  cents  per  hour.  The  second 
lowest  union  contract  rates  found  in  the  survey  by  the  Women’s  Bureau  were 
for  one  firm  in  Troy,  New  York,  with  a  minimum  of  27.5  to  30  cents  per  hour 
for  examiners  and  finishers.  For  manufacturing  employees,  the  lowest  occu¬ 
pational  minima  provided  for  in  agreements  between  the  Internaional  Ladies’ 
Garment  Workers  Union  and  the  manufacturers  in  the  New  York  metropolitan 
area  was  35  cents;  in  Troy,  New  York,  27.5  cents;  in  Massachusetts.  35  cents; 
in  New  Jersey,  29  cents;  in  Pennsylvania,  32.5  cents;  in  Missouri,  32.5  cents. 
See  Id.,  p.  11,  Table  4.  Mr.  Klein,  supra,  testified  that  the  3.000  employees 
of  members  of  his  association  are  covered  by  contracts  made  with  the  Inter¬ 
national  Ladies’  Garment  Workers*  Union,  which  provide  for  minima  between 
37  and  52  cents,  though  the  actual  hourly  earnings  are  between  50  cents  and 
$1.00.  85  percent  of  the  members  of  his  association  are  located  in  New  York 
City  and  15  percent  in  New  Jersey  and  Pennsylvania.  R.  1137.  Dr.  Teper 
stated  that  only  600  of  the  members  of  the  International  Ladies’  Garment 
Workers’  Union  are  covered  by  agreements  providing  for  minima  of  less  than 
35  cents  an  hour.  R.  1156.  He  also  stated  that  his  union  has  agreements 
with  the  Industrial  Association  of  Juvenile  Apparel  Manufacturers  (which 
Mr.  Zuckerman  represents)  in  which  the  minimum  provided  for  in  any  type  of 
factory  (with  the  exception  of  handicapped  or  superannuated  workers)  is 
$14.00  for  a  37*4  hour  week.  R.  1159-1160.  (See  also  Mr.  Zuckerman ’s  tes¬ 
timony  below.)  Mr.  Bernstein,  supra,  testified  that  all  contracts  of  his  local, 
with  the  exception  of  probably  two  or  three  with  plants  located  outside  of  New 
York  provide  a  minimum  of  35  cents  an  hour.  It  was  stated  that  the  contracts 
with  firms  outside  of  New  York,  which  provide  a  minimum  of  32.5  cents,  have 
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11718  During  the  N.R.A.,  the  Infants  *  and  Children’s 
Wear  Code  provided  a  minimum  wage  of  32.5  cents 

per  hour  for  all  employees  in  all  sections  of  the  United 
States  with  the  exception  of  13  southern  and  southwestern 
states  where  the  minimum  was  30  cents.45  There  was 

11719  testimony  that  while  average  wages  in  this  industry 
under  the  X.R.A.,  between  April  and  July  of  1933,  in¬ 
creased  by  53  percent,  employment  also  increased  during 
this1  period  by  2.4  percent.4'1  This  increase  in  employment 
under  a  far  greater  wage  bill  increase  than  would  occur  as 
a  result  of  the  present  recommended  minimum  is  indicative 
of  the  capacity  of  the  industry  to  absorb  the  much  smaller 
increases  which  will  be  required  by  the  proposed  35  cent 
minimum. 

Upon  this  and  other  evidence  adduced  at  the  hearing,  I 
conclude  that,  having  due  regard  to  economic  and  competi- 

not  been  renewed  upon  their  expiration.  R.  117S.  Mr.  Palermo,  supra .  stated 
that  the  approximately  1300  to  1500  members  of  his  local  are  covered  by  con¬ 
tracts  which  specify  a  minimum  of  32.5  cents  for  trimmers,  packers,  boxers, 
floor  girls,  and  other  miscellaneous  help:  that  about  5  percent  are  included  in 
the  32.5  cent  classification  though  only  about  3  percent  actually  earn  less  than 
35  cents.  R.  11SS.  Charles  H.  Shapiro,  representing  the  Ili-Line  Manufac¬ 
turing  Company  of  New  York,  employing  approximately  70  people,  testified 
that,  his  union  contracts  with  the  Amalgamated  Clothing  Workers  of  America 
provide  a  $14.00  minimum  for  a  40  hour  week.  R.  1205.  Mr.  Zuckerman,  rep¬ 
resenting  the  United  Infants’  and  Children ’s  Wear  Association,  testified  that  the 
contract  of  his  association  in  New  York  with  Local  91  of  the  ILGWU  provides 
a  minimum  of  $13.00  for  a  37b\  hour  week,  including  learners  and  superannu¬ 
ates:  for  finishers  the  minimum  is  $15.00.  for  ironers,  $16.00,  for  operators  in 
Cla$s  C  shops,  $17.00,  and  for  Class  B  shops  from  $15.00  to  $19.00.  Where 
comparative  statistics  were  available,  and  excepting  Connecticut,  the  Women’s 
Bureau  found  that  workers  under  union  contract  earned  from  1.4  cents  to  S.S 
cents  per  hour  more  than  those  not  covered  by  union  contracts  in  the  same 
area.  Industry  Committee  Exhibit  No.  22,  p.  12,  and  Table  5,  p.  13:  Industry 
Committee  Exhibit  .Vo.  77D,  Table  p.  12 

Industry  Committee  Exhibit  No.  22.  p.  3.  These  states  were:  Alabama, 
Arkansas,  Florida,  Georgia,  Louisiana,  Mississippi.  New  Mexico,  North  Caro¬ 
lina,  Oklahoma.  South  Carolina.  Tennessee,  Texas,  and  Virginia.  See  Vol. 
VIII,  N.R.A.  “Codes  of  Fair  Competition,”  supra.  Subsequently  an  excep¬ 
tion  was  made  in  southwestern  Texas  and  a  minimum  of  20  cents  an  hour  was 
there  provided.  The  manufacturers  of  certain  specified  products  of  infants’ 
and  children’s  wear,  however,  were  required  to  pay  a  minimum  hourly  wage  of 
40  cents  in  all  sections. 

Dr.  Teper,  R.  115S.  The  witness  testified  that  his  estimates  of  wage  and 
employment  increases  during  this  period  were  calculated  from  the  study  en¬ 
titled  *“  Division  of  Review  of  the  National  Recovery  Administration,  Work 
Materials  No.  12  .  .  .  1933-35.’’  He  also  stated  that  during  that  period  the 
number  of  working  hours  increased  but  the  average  number  of  hours  worked 
per  week  remained  virtually  stable.  R.  1162.  See  also  testimony  of  Mr. 
Bernstein,  supra,  R.  1185. 
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tive  conditions,  the  recommended  35  cent  minimum  for  this 
industry  will  not  substantially  curtail  or  dislocate  employ¬ 
ment  in  this  industry  as  a  whole  or  in  anv  area  or  among: 
any  definable  group  of  plants  in  the  industry. 

C.  Classifications  within  the  Industry. 

The  Committee  has  recommended  a  30  cent  minimum  for 
this  industry  in  Puerto  Rico.  In  1937-193S  establishments 
in  this  industry  in  Puerto  Rico  totalled  about  4  percent  of 
the  number  reported  on  the  continent  by  the  Census  of 
Manufactures;  and  the  wage  earners,  about  7  percent  of 
the  number  on  the  continent.47  The  industry  in  Puerto 
Rico  produces  chiefly  infants’  and  children’s  dresses,  and 
in  1937  shipments  to  the  continent  were  valued  at  $2,342,590, 
or  5.1  percent  of  the  production  on  the  continent.4*  Evi¬ 
dence  with  respect  to  production,  transportation  and  living 
costs,  as  well  as  the  prevailing  wages  in  this  industry  in 
Puerto  Rico  is  discussed  elsewhere  in  this  opinion.  On  the 
findings  there  made,  and  having  regard  for  the  entire  rec¬ 
ord  in  these  proceedings,  I  conclude  that  any  minimum  wage 
rate  higher  than  30  cents  for  the  Infants’  and  Children’s 

Outerwear  Industry  in  Puerto  Rico  will  substantially  cur- 

*  • 

tail  or  make  prohibitive  employment  in  this  industry  in 
Puerto  Rico,  and  that  the  30  cent  minimum  rate  recom¬ 
mended  for  the  industry  in  Puerto  Rico  complies  with  the 
provisions  of  Section  8(c)  of  the  Act.41' 

The  San  Antonio  Garment  Manufacturers  Association, 
however,  has  sought  the  disapproval  of  the  recommenda¬ 
tion  on  the  ground  that  the  Committee  should  have  recom¬ 
mended  a  similar  30-cent  minimum  for  the  San  Antonio 
and  southwest  Texas  area.  I  have  already  found 
11720  that,  having  regard  for  competitive  conditions  in 
the  industry,  no  substantial  curtailment  of  employ¬ 
ment  will  result  in  this  area  from  the  35  cent  minimum. 
In  my  opinion  this  finding  makes  unnecessary  further  con- 

Puerto  Rican  figures  taken  from  1937-1938  Annual  Report  of  the  Gover¬ 
nor  of  Puerto  Rico.  Industry  Committee  Exhibit  No.  22.  p.  0. 

4*  Industry  Committee  Exhibit  No.  22,  p.  fi. 

49  No  party  appearing  in  eonneetion  with  the  hearing  on  the  Infants’  and 
Children’s  Outerwear  Industry  contended  that  the  Committee  erred  in  recom¬ 
mending  a  separate  classification  in  this  industry  for  Puerto  Rico. 
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sideration  of  a  classification  for  this  area.  However,  evi¬ 
dence  with  respect  to  production,  transportation  and  liv¬ 
ing  costs  relating  to  the  industry  has  been  placed  in  the 
record.  Some  of  this  evidence  is  discussed  in  other  por¬ 
tions  of  this  opinion  and  I  shall  not  renew  that  discussion 
here.  From  that  evidence,  and  the  findings  there  made,  I 
conclude  that  neither  transportation  nor  living  costs  af¬ 
ford  a  basis  for  the  establishment  of  a  classification  in  this 
industry  for  the  Texas  area.50  With  respect  to  production 
costs,  the  San  Antonio  Association  contended  in  its  brief 
that  higher  basic  piece  rates  are  paid  in  its  area  than  in 
other  sections  of  the  United  States  and  that  operators  in 
southwest  Texas  are  only  62  percent  as  efficient  as  the  op¬ 
erators  in  other  states.51  No  evidence  was  produced  to  sup¬ 
port  this  contention.  On  the  other  hand,  this  San  Antonio 
segment  of  the  industry  which  claimed  to  be  impeded  by 
these  exceptional  production  costs  is  very  small,  probably 
accounting  for  not  more  than  350  employees.  Affirmative 
evidence  that  no  substantial  curtailment  of  employment 
would  result  was  adduced  at  the  hearing.  Moreover,  evi¬ 
dence  presented  in  connection  with  other  divisions  of  the 
Apparel  Industry  during  the  course  of  this  proceeding  indi¬ 
cates  that  liter  are  no  significant  differences  in  produc¬ 
tivity  in  different  areas  of  the  continental  United  States.  I 
accordingly  find  that  production  costs  in  the  Southwest 

Texas  area  in  this  industrv  do  not  warrant  a  classification 

• 

for  that  area  within  the  meaning  of  Section  8(c)  of  the  Act. 
It  also  appears  that,  though  the  prevailing  rates  in  this  in¬ 
dustry  in  this  area  are  close  to  the  statutory  minimum,  low 
rates  also  exist  in  this  industrv’  in  other  areas.52  Similarlv, 

r,° With  particular  reference  to  the  Infants’  and  Children’s  Outerwear  In¬ 
dustry.  Dr.  Teper  testified  that  in  his  opinion  no  differential  as  a  result  of 
transportation  costs  was  warranted  because  in  all  areas  except  the  Middle  At¬ 
lantic  States  manufacturers  have  a  potential  local  market  within  their  imme¬ 
diate  neighborhood,  and  that  the  production  of  these  areas  is  considerably 
bcliow  its  sales  requirements.  He  testified,  however,  that  the  Middle  Atlantic 
States  of  Connecticut,  New  Jersey  and  Pennsylvania,  while  responsible  for  88 
percent  of  the  total  production,  accounted  for  only  35  percent  of  the  total  sales 
of  the  product.  R.  1161. 

51  Brief  of  San  Antonio  Garment  Manufacturers  Association,  p.  6. 

Sec  footnote  26  above. 
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comparatively  low  minima  are  established  by  collective 
labor  agreements  in  areas  other  than  Texas.53 

Upon  all  evidence  adduced,  therefore,  and  considering 
competitive  conditions  as  affected  by  transportation,  living 
and  production  costs,  minimum  wages  voluntarily  main¬ 
tained  and  wages  established  by  collective  agreement,  I  con¬ 
clude  that  no  classification  for  this  area  in  this  industry  is 
necessary  under  the  terms  of  Section  8(c)  of  the  Act.  I 
further  conclude  that  the  Committee’s  recommendation  of 
a  35  cent  minimum  in  this  industry  for  the  entire  United 
States  except  Puerto  Rico  accords  with  the  terms  of  Section 
8  of  the  Act. 

I  conclude  that  the  minimum  wage  rates  recommended  by 
the  Committee  for  the  Infants’  and  Children’s  Outerwear 
Industry  are  made  in  accordance  with  law,  are  supported 
by  the  evidence  adduced  at  the  hearing,  and,  taking  into  con¬ 
sideration  the  same  factors  as  are  required  to  be  consid¬ 
ered  by  the  Committee,  will  carry  out  the  purposes  of  Sec¬ 
tion  8  of  the  Act. 


11833  XXXIII.  Overlapping  of  Different  Minimum  Rates 

in  a  Single  Establishment 

The  record  contains  extensive  discussion  of,  and  evidence 
relating  to,  problems  which  may  arise  in  apparel  establish¬ 
ments  which  become  subject  to  two  or  more  different  mini¬ 
mum  rates.1  Most  of  this  discussion  and  evidence  related 
to  the  "Work  Clothing  and  Single  Pants  Industry,  in  wThich 
the  Committee  recommended  two  different  rates  for  single 
pants.  The  record  shows,  howTever,  that  similar  problems 

53  Sec  footnote  44  above. 

i  Mr.  Reuben  Block,  R.  3476  et  scq. ;  Mr.  Charles  Dispensa.  R.  3494  et  scq.; 
Mrs.  Hettie  Boudreau,  R.  3319  et  seq.;  Mr.  Hyman  Reiff,  R.  3339.  3332,  3560: 
Miss  Gladys  Dickason,  R.  3613  et  scq.:  Mr.  Weitzenhoffer,  R.  3740  et  scq.; 
Mr.  Oberman,  R.  3S02  et  scq.;  Mr.  Isaac  Cooperman,  R.  3327  ct  scq.;  Mr. 
Morris  Michael,  R.  3S39  ct  scq.;  Mrs.  Margaret  Mager,  K.  2S00  ct  scq..  3952; 
Mr.  Davenport,  R.  4045  ct  scq.:  Mr.  Joseph  Kamiskey,  R.  29SS  ct  scq.;  Mr. 
Richard  Brazier,  R.  3010  ct  scq.;  Mr.  Joseph  Golizer,  R.  3029  ct  scq.;  Mr.  X. 
Arnold  Tolies,  R.  22SS  ct  scq.;  Mr.  Murray  Stoll,  R.  2373  ct  scq.;  Mr.  Charles 
Weinstein,  R.  2500  ct  scq.;  Mr.  Lewis  Xeirman,  R.  2545  ct  scq.;  Mr.  Haspei, 
R.  2825  et  seq.;  Mr.  Wilwyn  Herbert,  R.  3752  ct  scq.;  Mr.  A.  A.  Walker,  R. 
4904  et  seq. 
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may  arise  when  a  single  establishment  produces  garments 
in  separate  industries  for  which  different  rates  have  been 
recommended.  The  problems  presented  by  and  objections 
to  this  overlapping  of  different  minimum  rates  in  a  single 
plant  are  similar  whether  the  overlapping  appears  within 
the  Work  Clothing  Industry  or  between  separate  industries 
and,  consequently,  I  have  considered  them  together. 

The  principal  contentions  made  with  respect  to  these 
overlapping  problems  were  (1)  that  the  conscientious  man¬ 
ufacturer  will  be  required,  because  of  inability  to  segregate 
his  employees,  to  pay  higher  minimum  wage  rates  than 
those  recommended  and  thus  suffer  a  competitive  disad¬ 
vantage  which  may  result  in  curtailment  of  employment; 
and  (2)  that  the  management  problems  involved  in  segre¬ 
gation  make  the  divisions  and  classifications  recommended 
by  the  Committee  unreasonable;  and  (3)  that  a  term  or 
condition  should  be  issued  pursuant  to  Section  8(f)2  to  pro¬ 
vide  a  particular  rate  for  employees  whose  work  cannot  be 
segregated  so  as  to  prevent  the  application  of  different 
rates. 

The  objection  to  overlapping  most  frequently  and  strenu¬ 
ously  urged  is  that  the  manufacturer  may  be  required  to 
pay  sewing  machine  operators  a  higher  minimum  wage  rate 
on  a  particular  garment  than  the  rate  established  for  that 
garment  and  paid  by  competitors  in  other  plants.  Admit¬ 
tedly,  this  objection  can  only  exist  if  and  when  the 
11S34  manufacturer  is  unable  to  segregate  his  sewing  ma¬ 
chine  operators  during  a  workweek  to  production  of 
garments  bearing  a  single  minimum.  There  is  abundant 
evidence  that  ordinarily  the  manufacturer  will  be  able  to 
segregate  the  work  of  sewing  machine  operators  to  gar- 

2  Section  8(f)  of  the  Act  reads  as  follows: 

“Orders  issued  under  this  section  shall  define  the  industries  and  classi¬ 
fications  therein  to  which  they  are  to  apply,  and  shall  contain  such  terms 
and  conditions  as  the  Administrator  finds  necessary  to  carry  out  the 
purposes  of  such  orders,  to  prevent  the  circumvention  or  evasion  thereof, 
and  to  safeguard  the  minimum  wage  rates  established  therein.  No 
such  order  shall  take  effect  until  after  due  notice  is  given  of  the  issu¬ 
ance  thereof  by  publication  in  the  Federal  Register  and  by  such  other 
means  as  the  Administrator  deems  reasonably  calculated  to  give  to  inter¬ 
ested  persons  general  notice  of  such  issuance.’ ’ 
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ments  bearing  the  same  minimum  wage  rate.3  Both  the 
so-called  “line”  and  “bundle”  systems  are  adaptable  to 
such  segregation.  Furthermore,  the  record  discloses 
11835  that  in  apparel  establishments  today,  even  within 
the  same  departments,  it  is  not  unusual  to  find  segre- 


3  Mr.  Wolrich,  Treasurer  of  the  New  York  Knee  Pants  Company,  testified 
that  piece  rates  could  be  established  for  work  upon  cotton  pants  different 
from  those  for  work  upon  mixed  fabric  pants  and  a  record  “will  have  to  be 
kept  of  what  a  worker  makes  in  cotton  and  what  she  or  he  makes  in  a  mixed 
fabric. ”  R.  32S5.  Later  upon  cross-examination  he  explained  further  how 
through  segregation  of  “bundles’*  in  his  plant,  which  operates  on  the 
“bundle*’  system,  this  record  could  be  made:  “For  example,  we  have  some 
goods  that  are  sanforized,  and  some  that  is  unsanforized,  both  made  exactly 
the  same  way,  yet  we  cut  them  separately  and  make  them  up  separately  be¬ 
cause  they  require  different  treatment.  The  same  would  Ik*  the  case  with 
part  wool  and  wool.  We  arrange  to  cut  cotton  separately  and  to  cut  part  wool 
separately,  or  they  could  be  cut  together  and  separated  on  the  table.  There 
is  separation  done  all  the  time  of  one  kind  or  another  before  they  go  up  into 
the  machine,  and  once  separated  they  could  be  treated  as  two  bundles  instead 
of  one.”  R.  3290-3291. 

Mr.  Joseph  Kamiskey,  National  Representative  of  the  Amalgamated  Cloth¬ 
ing  Workers  of  America,  stated  that  during  the  X.R.A.,  when  3  minimum  wage 
rates  were  applied  in  the  shops  of  manufacturers  of  leather  and  sheep-lined 
garments,  there  was  no  difficulty  in  complying  with  requirements  for  enforc¬ 
ing  the  3  minima.  The  particular  rate  which  applied  to  the  garment  was  indi¬ 
cated  by  attached  tickets.  A  record  of  the  time  consumed  in  producing  the 
garment  was  punched  on  the  ticket.  This  system  solved  the  problems  regard¬ 
ing  computation  of  pay.  R.  29SS. 

Mr.  Reiff,  Manager  of  the  Joint  Board  of  Amalgamated  Clothing  Workers 
of  America,  testified  in  detail  with  respect  to  the  line  system  of  operations  of 
the  Oberman  Company,  which  has  single  pants  plants  in  .Jefferson  City,  Mo., 
and  Waco,  Texas,  manufacturing  all  cotton  pants  and  pants  of  mixed  fabrics. 
He  testified  that  the  the  present  time  the  plant  does  not  distinguish  in  its 
manufacturing  processes  between  pants  of  mixed  fabrics  ami  pants  of  one 
hundred  percent  cotton  but  that  in  his  opinion  should  the  Committee’s  recom¬ 
mendations  be  approved  the  company  could  without  difficulty  maintain  the 
Committee’s  classifications  in  these  plants.  Tie  testified  also  that  under  the 
bundle  system  of  operation  the  two  rates  could  be  established  with  even  less 
difficulty.  R.  3535-35G3. 

Mr.  Richard  Brazier,  representative  of  the  St.  Louis  Joint  Board  of  the 
Amalgamated  Clothing  Workers  of  America,  stated  that  garment  workers 
received  different  wage  rates  for  producing  leather  garments  and  woolen 
garments.  Their  pay  is  computed  from  tickets  attached  to  the  garments  dur¬ 
ing  the  process  of  manufacturing.  R.  3009-3011. 

Mr.  Reuben  Block,  Manager  of  Local  119  of  the  Amalgamated  Clothing 
Workers  of  America  with  clothing  plants  in  Eastern  Pennsylvania  under  its 
jurisdiction  testified  that  in  shops  under  contract  with  the  local  “there  is  a 
ten  percent  differential  in  the  manufacture  of  single  pants  ns  against  suiting 
pants,  ten  percent  lower’’  for  the  single  pants.  R.  3470.  To  keep  these 
rates  separate  he  testified  “there  is  no  problem  whatever.”  In  this  instance 
the  capacity  of  the  plant  to  separate  the  garments  for  different  piece  rates  is 
indicative  of  a  like  capacity  to  separate  the  garments  among  different  groups 
of  employees.  Mr.  Block  also  testified  that  under  the  N.  R.  A.,  shops  in  his 
territory  had  different  minima  and  “we  have  had  no  particular  problem  under 
X.  R.  A.  so  I  don’t  think  we  anticipate  any.”  R.  34S9. 

Mr.  Charles  Dispensa,  who  is  occupied  adjusting  piece  rates  in  single  pants 
for  the  Amalgamated  Clothng  Workers  of  America,  testified  that  in  most 
plants  with  which  he  deals  separate  rates  apply  to  the  various  grades  of 
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gation  established  by  the  manufacturer  to  meet  competi¬ 
tive  demands,  and  to  find  machine  operators  working  side 
by  side  at  practically  identical  operations  for  different 
rates  of  pay.4  Finally  it  should  be  noted  that  in  many 

pants.  R.  3492.  In  particular  he  told  of  one  plant  with  about  500  workers 
and  three  different  rates.  This  plant  also  operates  upon  both  the  line  and 
the  bundle  system.  Under  both  systems,  apparently  the  plant  is  able  to 
manage  payment  of  a  set  rate  per  grade  of  garment.  In  this  ease,  also,  the 
present  practice  permits  in  the  bundle  departments  the  same  worker  to  work 
upon  garments  bearing  different  rates  and  the  plant  keeps  a  record  of  the 
different  grades  of  pants  worked  and  pays  accordingly.  In  the  line  depart¬ 
ments,  employees  are  in  effect  segregated  because  this  department  is  fed  only 
100  percent  cotton  pants  which  carried  a  single  rate,  the  lowest  rate.  R.  3492- 
3495. 

Also,  it  appeared  upon  cross-examination  that  the  testimony  of  those'  who 
opposed  the  feasibility  of  administering  more  than  one  rate  in  a  single  estab¬ 
lishment  is  principally  directed  at  the  higher  rate  and  not  administration  or 
management  problems:  See:  Mr.  Weitzenhoffer,  Vice  President  of  the 
Seminole  Manufacturing  Company  of  Columbus,  Miss.,  R.  3757-3793;  Mr. 
Oberman,  President  of  Oberman  &  Company  with  plants  in  Jefferson  City 
and  Springfield,  Missouri,  and  Waco,  Texas,  R.  3S12-3823;  and  Mr.  Morris 
Michael  of  Happ  Brothers  Company,  Macon,  Georgia,  R.  3S47-3SG0. 

■♦  Miss  Gladys  Dickason,  Economist  and  Statistician  for  the  Amalgamated 
Clothing  Workers  of  America,  stated  that  in  her  experience  she  has  seen  situa¬ 
tions  where  workers  performing  exactly  the  same  operations  on  two  garments 
received  different  piece  rates.  This  situation  has  not  created  any  difficulty  of 
management  in  the  shops  where  it  exists.  R.  2702,  2703. 

Mr.  Murray  Stoll,  Manager  of  the  Joseph  H.  Cohen  and  Sons  Company  of 
Philadelphia,  stated  that  the  piece  rates  paid  to  workers  for  the  production 
of  summer  suits  are  10  percent  lower  than  the  piece  rates  paid  for  the  same 
operations  on  winter  suits.  R.  2373. 

Mr.  Charles  Weinstein,  Manager  of  the  Philadelphia  branch  of  the  Amal¬ 
gamated  Clothing  Workers  of  America,  stated  that  in  the  plants  under  his 
jurisdiction  the  union  by  agreement  with  employers  allows  a  10  percent 
reduction  in  wage  rates  for  the  production  of  summer  clothing.  R.  2500. 

Mr.  Lewis  Neirman,  representative  of  the  Amalgamated  Clothing  Workers 
of  America  in  Jacksonville  and  Mt.  Carmel,  Illinois,  stated  that  in  the  3  plants 
manufacturing  suits  in  these  two  areas  the  union  by  agreement  allowed  a  10 
percent  reduction  in  rates  for  the  manufacture  of  tropical  worsted  suits  as 
against  the  manufacture  of  other  suit  products.  R.  2545. 

Mr.  Reuben  Block,  Manager  of  Local  119  of  the  Amalgamated  Clothing 
Workers  of  America,  stated  that  in  plants  under  his  jurisdiction,  employees 
in  the  same  shop  produced  pants  to  be  sold  as  single  pants  at  a  wage  approxi¬ 
mately  10  percent  lower  than  pants  to  be  sold  as  part  of  a  suit.  The  same 
workers  are  engaged  in  both  types  of  pants  production  and  there  is  no  de¬ 
partmentalization  in  shops  manufacturing  both  types  of  pants  products.  R. 
3476.  Mr.  Charles  Dispensa,  a  Rate  Adjuster  for  the  Amalgamated  Clothing 
Workers  of  America,  stated  that  in  shops  under  his  jurisdiction  the  same  em¬ 
ployees  manufactured  pants  of  wool  fabrics  and  mixed  fabrics  and  are  paid 
different  wage  rates  for  the  same  work  done  on  different  types  of  fabric. 
R.  3493-349 5. 

Mrs.  Hettie  Boudreau,  an  employee  of  the  Dixon-Jcnkins  Manufacturing 
Company  of  Fort  Worth,  Texas,  stated  that  the  different  wage  rates  and  the 
different  method  of  wage  payment  are  in  effect  in  the  company’s  shop  for 
the  manufacture  of  dress  pants  and  work  pants.  Workers  on  one  line  are  paid 
by  the  piece;  workers  on  the  other  line  are  paid  by  the  hour.  R.  3519. 

Mr.  Morris  Michael  of  the  Happ  Brothers  Company  of  Macon,  Georgia,  tes¬ 
tified  that  workers  in  the  company’s  shop  are  paid  different  rates  for  the 
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cases  where  overlapping  has  been  found  to  exist  between 
separate  apparel  industries,  the  Committe  has  rec- 
11836  ommended  for  both  industries  the  same  minimum 
rate.5  Thus  ordinarily,  even  though  the  plant  is  en¬ 
gaged  in  producing  garments  in  various  apparel  industries, 

performance  of  the  same  operation  on  similar  garments  made  from  material  of 
different  weights.  Operators  who  work  on  heavier  materials  are  paid  a  rate 
10  percent  higher  than  operators  who  work  on  lighter  materials.  R.  3801. 
(Also  see  R.  22S8.) 

Mr.  Cooperman,  President  of  the  New  England  Pants  Company  in  Willi- 
mantic,  Connecticut,  which  produces  pants  in  both  the  32%  and  37%  cent 
classification,  testified  that  having  both  rates  applicable  to  his  plant  would  not 
create  any  problem  of  management  that  could  not  be  met.  He  further  stated 
“From  my  experience  I  know  that  today  different  factories  are  operating 
with  different  kinds  of  garments  and  while  they  are  operating  different  kinds 
of  garments  they  have  two  different  prices  whereby  people  are  not  earning 
equal  rates  to  others.  Then,  therefore,  there  is  no  reason  why  the  same  rule 
should  not  be  applied  in  this  case.”  R.  3318-3319. 

5  There  was  testimony  that  in  the  Dress  Industry  for  which  a  35  cent  mini¬ 
mum  is  recommended,  when  overlapping  does  exist,  it  is  found  almost  ex¬ 
clusively  with  garments  in  the  Washable  Service  Apparel  Industry,  the  Blouses, 
Shirtwaists,  Neckwear  and  Scarfs  Industry,  the  Corsets  and  Allied  Garments 
Industry',  the  Underwear,  Nightwear  and  Negligee  Industry,  the  Infants’  and 
Children’s  Outerwear  Industry  and  the  Robes  Industry,  for  all  of  which  like¬ 
wise  a  35  cent  minimum  is  recommended.  In  the  Blouses,  Shirtwaists.  Neck¬ 
wear  and  Scarfs  Industry,  the  Corsets  and  Allied  Garments  Industry,  the 
Infants’  and  Children’s  Outerwear  Industry,  and  the  Robes  Industry  the  con¬ 
verse  is  also  true  so  that  in  each  of  these  industries  the  only  appreciable 
overlap  found  was  with  another  35  cent  minimum  industry.  The  converse  will 
also  apply  among  those  Washable  Service  Apparel  establishments  producing 
exclusively  women ’s  washable  service  apparel.  With  respect  to  the  Underwear, 
Nightwear  and  Negligee  Industry  the  record  discloses  almost  no  overlap  out¬ 
side  of  a  35  cent  minimum,  except  that  with  the  Knitted  Underwear  Industry 
for  which  a  33%  cent  minimum  has  been  approved  and  which  is  not  presently 
under  consideration. 

There  are  other  industries  in  which  only  scattered  instances  of  overlapping 
were  found  and  these  instances  almost  entirely  with  industries  bearing  the 
same  minimum.  The  Covered  Buttons  and  Buckles  Industry  was  shown  to 
overlap  only  with  the  Dress  Industry  which  bears  the  same  35  cent  minimum; 
the  Men’s  Neckwear  Industry  with  Women’s  Neckwear  Industry  which  like¬ 
wise  bears  the  same  35  cent  minimum,  the  Dress  Shirts,  Collars  and  Sleeping 
Wear  Industry  with  the  Men’s  Underwear  Industry  which  bear  a  32%  cent 
minimum,  the  Rainwear  Industry  with  the  Men’s  and  Boys’  Clothing  Industry 
and  the  Sportswear  and  Other  Odd  Outerwear  Industry,  all  40  cents,  the 
Women ’8  Cloak,  Suit  and  Separate  Skirts  Industry  with  the  Men’s  and  Boys’ 
Clothing  Industry,  both  40  cents.  In  the  Handkerchief;  Garters.  Suspenders 
and  Armbands;  Belts;  and  Artificial  Flowers  Industries,  either  no  overlap¬ 
ping,  or  next  to  none,  was  discovered. 

The  principal  overlapping  between  industries  bearing  differing  rates,  there¬ 
fore,  is  reduced  for  the  most  part  to  that  found  in  the  work  Clothing  and 
Single  Pants  Industry,  the  Men’s  and  Boys’  Clothing  Industry,  the  men’s 
division  of  the  Washable  Service  Apparel  Industry,  and  the  Glove  Industry. 
In  each  of  these  overlapping  was  found  with  industries  bearing  the  same 
rate  as  well  as  those  bearing  different  rates.  For  instance.  Work  Clothing 
and  Single  Pants  establishments  were  found  to  produce  garments  in  the  Dress 
Shirt,  Collars  and  Sleeping  Wear  and  the  Men’s  and  Boys’  Underwear  In¬ 
dustries,  for  which  32%  cent  minima  are  recommended.  In  the  Men’s  and 
Boys’  Clothing  Industry,  aside  from  the  overlapping  with  the  Work  Clothing 
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a  major  portion  of  these  garments  will  carry  a  single  mini¬ 
mum  rate  thereby  avoiding  any  need  for  segregation. 
11S37  Moreover,  assuming  that  there  will  arise  instances 
where  complete  segregation  of  sewing  machine  op¬ 
erators  is  not  feasible,  nevertheless  requiring  the  highest 
minimum  wage  rate  to  apply  to  the  work  of  any  sewing 
machine  operator  who  works  upon  garments  bearing  more 
thhn  one  rate  appears  to  be  the  only  satisfactory  method  in 
this  industry  of  safeguarding  the  rates  established  by  the 
Committee  and  preventing  circumvention  of  these  wage  or¬ 
ders.  Plainly,  to  permit  a  manufacturer  who  does  not  seg¬ 
regate  his  operations  to  produce  a  garment  at  minimum 
rates  lower  than  those  established  for  the  garment  is  a  seri¬ 
ous  departure  from  the  wages  established.  Moreover, 
methods  which  have  been  suggested  to  permit  in  certain 
instances  the  payment  of  the  lower  rate  and  thereby  equal¬ 
ize  the  burden  of  paying  the  higher  rates  in  other  instances 
will  be  difficult  to  enforce;  and  will  provide  a  constant  in¬ 
centive  to  deliberate  violation.*'  In  contrast  with  these 
methods,  the  normal  processes  of  Sections  6  and  7  of  the 
Act  are  easy  of  enforcement  and  offer  a  stimulus  to  the 
manufacturer  to  segregate  his  employees  and  thus  work 
toward  the  establishment,  rather  than  the  avoidance,  of 
the  wages  recommended  hv  the  Committee. 

The  evidence  establishes,  as  already  indicated,  that  in 
most  cases  a  manufacturer  will  be  able  to  segregate  the 
great  majority  of  his  machine  operators  so  that  each  will 
work  on  garments  bearing  only  one  minimum  wage  rate. 
Consequently  the  operating  cost  increases  resulting  from 
the  application  of  higher  minimum  rates  in  those  cases 
where  segregation  is  not  possible  will  not  cause  any  appre- 


and  Single  Pants  Industry,  the  principal  overlapping  exists  with  the  Women’s 
Cloaks.  Suits  and  Separate  Skirts,  Rainwear,  Sportswear  and  Other  Odd  Out¬ 
erwear  and  Leather  and  Sheep-lined  Garments  Industries,  all  hearing  the  same 
40  cent  minimum.  In  the  two  Glove  Industries,  the  evidence  shows  that  prin¬ 
cipal  overlaps  exist  with  the  Knitted  Underwear  and  Outerwear  Industries  and 
the  Hosiery  Industry,  none  of  which  are  subject  to  consideration  here.  For 
evidence  on  overlap,  see:  R.  34,  414-415,  073,  074,  738,  1041,  1001,  1092-1094, 
1318.  104S,  1085,  1688,  1872.  22S9,  2392,  2829.  2889-2890,  3023,  3062,  3083, 
3194  3213,  3307.  4147.  4148,  4295,  4404,  4436.  4495,  4501,  5085,  5190-5195. 

«  These  methods  involve  determining  by  volume  or  value  the  major  product 
of  either  the  employer  or  employee. 
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ciable  number  of  plants  any  competitive  disadvantage  and 
will  not  result  in  any  disturbance  of  employment. 
11838  The  great  bulk  of  the  employees  in  an  apparel  es¬ 
tablishment  who  are  not  sewing  machine  operators 
receive  wages  higher  than  the  sewing  machine  operators  in 
the  establishment.7  Thus  in  the  shipping  departments,  the 
clerical  departments,  the  cutting,  pressing,  and  finishing 
rooms,  and  the  supervisory  and  engineering  departments, 
most,  employees  receive  average  hourly  earnings  either 

above  the  rates  recommended  bv  the  committee  or  at  least 

• 

comparable  to  the  rates  of  the  sewing  machine  operators 
in  the  plants.  With  respect  to  these  employees,  therefore, 
I  conclude  that,  in  so  far  as  their  work  cannot  be  segregated 
so  as  to  fall  under  one  minimum  wage  rate,  the  purposes  of 
the  Act  will  be  effectuated,  without  causing  any  appreciable 
increase  in  the  operating  cost  of  the  mill  or  any  disturb¬ 
ance  of  prevailing  wage  standards  or  of  plant  management, 
if  these  employees  are  paid  the  highest  applicable  wage 
rate. 


7  Mr.  Hyman  Reiff,  Business  Mann  per  of  the  Joint  Board  of  the  Amal¬ 
gamated  Clothing  Workers  of  America,  who  testified  with  respect  to  condi¬ 
tions  in  the  Oberman  Company  plants,  stated  that  approximately  PS  percent 
of  all  employees  whoso  work  could  not  be  distinguished  upon  the  basis  of  the 
type  of  garment  produced  receive  in  excess  of  the  highest  minimum  wage  rate 
which  would  apply  to  production  within  the  plants.  R.  3539. 

Miss  Gladys  Dickason  testified  that  those  workers  who  work  upon  a  time 
basis  are  a  very  small  number  in  a  work  clothing  factory  and  the  majority 
earn  more  than  the  minimum  rates  recommended.  R.  3640.  This  testimony 
was  not  contradicited. 

Mr.  WeitzenhofFcr.  who  operates  a  pants  and  shirt  plant  in  Columbus.  Mis¬ 
sissippi,  and  who  appeared  to  oppose  the  Committee’s  recommendation  testified 
upon  cross-examination  that  approximately  20  percent  of  the  workers  in  his 
plant  are  not  machine  operators.  Of  these,  50  work  in  the  cutting  room,  50  or 
55  in  the  finishing  room,  15  in  the  shipping  department  and  8  in  the  office. 
However,  among  the  50  or  55  in  the  finishing  room,  35  are  pressers  working 
at  piece  rates  and  whose  occupation  is  segregable  in  the  same  manner  as  the 
sewing  machine  operators’.  Average  wages  in  the  plant  were  estimated  to  be 
31  or  32  cents  an  hour.  The  average  in  the  cutting  room,  which  included 
cutters,  spreaders,  spreaders’  helpers,  markers  and  bundle  boys,  was  approxi¬ 
mately  34  to  35  cents.  The  witness  was  unable  to  give  averages  for  other  de¬ 
partments  except  to  state  that  they  are  near  30  cents.  Also  it  appeared  that 
at  least  one  line  of  sewing  machine  operators  earned  not  more  than  the  30 
cent  minimum.  The  plant  has  also  6  porters  who  do  the  sweeping  and  cleaning 
and  are  likewise  paid  the  30  cent  minimum.  R.  3757-3783. 

Mr.  Morris  Michael,  a  member  of  the  firm  of  Happ  Brothers  Company,  man¬ 
ufacturers  of  shirts  and  pants  in  Macon,  Georgia,  who  also  appeared  in  op¬ 
position  to  the  recommendations,  testified  that  out  of  the  total  of  approxi¬ 
mately  800  workers  in  the  plant,  625  to  650  are  sewing  machine  operators. 
This  plant  worked  upon  the  *  *  bundle  system.  ’  ’  R.  3S28,  3849. 
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There  remains  a  small  group  of  auxiliary  helpers  cus¬ 
tomarily  receiving  close  to  the  minimum  whose  work  may 
not,  at  least  in  many  instances,  be  segregated  to  any  one 
minimum  wage  rate.'  This  group,  however,  constitutes 
only  a  very  small  portion  of  the  pay  roll  of  any 
11S39  manufacturing  establishment  and  the  payment  of 
the  slightly  higher  rates  which  may  be  required  by 
the1  normal  application  of  Sections  6  and  7  to  those  few 
employees  will  not  cause  any  noticeable  increase  in  the 
plant’s  total  wage  bill  or  operating  costs.'-'  Admittedly  the 
payment  of  the  higher  rate  to  some  of  these  employees  may 
be  in  some  instances  a  departure  from  customary  wage 
standards.  Any  attempt,  however,  to  issue  a  term  providing 
special  treatment  for  employees  in  these  few  occupational 
groups  may  be  difficult  of  enforcement  and  also  may  well  be 
beyond  mv  power  under  Section  8(f)  of  the  Act.  Clearly 
such  a  term  will  not  be  in  the  interest  of  avoiding  circum¬ 
vention  of  the  wage  order  or  establishing  the  rates  recom¬ 
mended.  In  my  opinion,  the  record  does  not  warrant  the 
issuance  of  any  such  term  or  condition  for  this  small  occu¬ 
pational  group  of  employees. 

Finally,  I  may  observe  that  one  inevitable  result  of  es¬ 
tablishing  different  minimum  wage  rates  for  different  in¬ 
dustries  and  for  different  classifications  within  industries 
is  that  certain  employees  working  in  more  than  one  indus¬ 
try  or  in  more  than  one  classification  must  become  the  ben¬ 
eficiaries  of  more  than  one  minimum  wage  rate.  This  re¬ 
sult  is  inherent  in  the  procedure  established  by  the  Con¬ 
gress  for  raising  wages  as  rapidly  as  possible  to  the  40  cent 
minimum.  It  must  have  been  foreseen  by  the  Congress  and 
clearly  it  was  not  the  intention  of  the  Congress  that  the  ex¬ 
istence  of  such  overlaps  should  have  the  effect  of  prevent- 

s  This  group  includes  sweepers,  janitors,  bundle  boys,  messengers,  night- 
watchmen,  and  possibly  others. 

0  The  record  shows  that  the  total  number  of  workers  which  cannot  be  seg¬ 
regated  according  to  type  of  production  in  plants  producing  products  subject 
to  more  than  one  minimum  wage  rate  is  generally  very  small.  R.  3543,  3S68. 
It  appears  that  if  all  of  these  workers  are  raised  to  the  highest  minimum  rate, 
the  percentage  increase  in  the  total  wage  bill  of  the  manufacturer  for  any 
accounting  period  would  be  inconsequential.  R.  3640.  See  also  footnote  7 
above. 
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ing  the  attainment  of  the  objective  of  a  universal  40  cent 
minimum  in  circumstances  which  meet  all  of  the  conditions 
imposed  by  the  Congress. 

#  #  * 

Upon  all  the  evidence  adduced,  therefore,  and  the  find¬ 
ings  made  herein,  I  conclude  that  the  overlapping  within 
apparel  establishments  of  different  minimum  rates  for  the 
divisions  and  classifications  of  this  industry  recommended 
by  the  Committee  will  not  give  to  any  group  a  competitive 
advantage,  will  not  substantially  curtail  employment  in  any 
group,  and  does  not  on  the  present  record  show  cause  for 
the  issuance  of  any  term  or  condition  under  Section  8(f) 
of  the  Act.  Upon  this  and  other  evidence,  I  further  con¬ 
clude  that  the  divisions  and  classifications  of  this  industry 
recommended  by  the  Committee  are  reasonable  and  satisfy 
the  requirements  of  Section  S(c)  of  the  Act. 

XXXIV.  Posting  Notice  of  Wage  Order 

Subsection  (f)  requires  that  wage  orders  issued  pursuant 
to  Section  S  “shall  define  the  industries  and  classifications 
therein  to  which  they  are  to  apply,  and  shall  contain  such 
terms  and  conditions  as  the  Administrator  finds  necessary 
to  carry  out  the  purposes  of  such  orders,  to  prevent  the  cir¬ 
cumvention  and  evasion  thereof,  and  to  safeguard  the  mini¬ 
mum  wage  rates  established  therein.’ ’ 

11840  In  order  to  carry  out  the  purposes  of  any  wage 
order  or  orders  herein,  to  prevent  circumvention  or 
evasion  thereof,  and  to  safeguard  the  minimum  wage  rates 
established  therein,  I  find  it  necessary  that  notices  of  said 
order  or  orders,  in  the  form  supplied  from  time  to  time 
by  the  Wage  and  Hour  Division,  be  posted  and  kept  posted 
in  a  conspicuous  place  in  each  establishment  in  which  there 
are  employed  any  employees  who  are  subject  to  the  pro¬ 
visions  of  an  order  to  which  any  such  notice  relates,  and  in 
every  department  thereof  where  such  employees  are  work¬ 
ing. 
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XXXV.  Findings  and  Conclusions 


Upon  tlie  evidence  adduced  at  the  hearing  and  my  find¬ 
ings  and  conclusions  heretofore  set  forth,  I  find: 

1.  The  definition  of  the  Apparel  Industry  is  a  reasonable 
and  proper  definition  of  an  industry  engaged  in  commerce 
or  in  the  production  of  goods  for  commerce  for  the  pur¬ 
pose  of  appointing  an  Industry  Committee  under  Section  5 
of  the  Act. 

2.  The  Committee  was  appointed  by  the  Administrator 
to  include  a  number  of  disinterested  persons  representing 
the  public,  one  of  whom  the  Administrator  designated  as 
Chairman,  a  like  number  of  persons  representing  employees 
in  the  industry,  and  a  like  number  representing  employers 
in  the  industry;  and  in  the  appointment  of  persons  repre¬ 
senting  each  group,  the  Administrator  gave  due  regard  to 
the  geographical  regions  in  which  the  industry  is  carried 
on. 

3.  "With  a  view  to  carrying  out  the  policy  of  this  Act  by 
reaching,  as  rapidly  as  is  economically  feasible  without 
substantially  curtailing  employment,  the  objective  of  a  uni¬ 
versal  minimum  wage  of  40  cents  an  hour  in  this  industry, 
the  Administrator  convened  the  Committee  and  the  Com¬ 
mittee  has  recommended  minimum  rates  of  wages  to  be 
paid  under  Section  G  of  the  Act  by  employers  engaged  in 
commerce  or  in  the  production  of  goods  for  commerce  in 
the  industry  and  in  classifications  therein. 

4i  The  Committee  investigated  conditions  in  the  Apparel 
Industry  and  the  Committee  and  authorized  Sub-Commit¬ 
tees  thereof  heard  such  witnesses  and  received  such  evi¬ 
dence  as  was  necessary  or  appropriate  to  enable  the  Com¬ 
mittee  to  perform  its  duties  and  functions  under  this  Act. 

5.  Each  of  the  divisions  for  which  the  Committee  has 


made  recommendations,  considering  Work  Clothing  and 
Single  Pants  and  Embroideries  as  such  divisions,  covers  a 
distinct  and  separate  industry  within  the  Apparel  Industry. 

6.  Each  separate  industry  for  which  the  Committee  has 
made  recommendations  is  clearly  and  appropriately  defined 


by  the  Committee. 
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7.  Competitive  conditions  between  each  of  the  separate 
industries  for  which  the  Committee  has  made  recommen¬ 
dations  are  such  that  the  approval,  disapproval  or  subse¬ 
quent  cancellation  of  the  recommendations  for  any  one  or 
more  of  such  industries  will  not  give  a  competitive  advan¬ 
tage  to,  or  substantially  curtail  employment  in,  any  group 
in  the  Apparel  Industry. 

11841  8.  The  recommendations  of  the  Committee  for  the 

Embroideries  Industry  are  not  supported  by  the  evi¬ 
dence  adduced  at  the  hearing  and  shall,  therefore,  be  dis¬ 
approved. 

9.  The  rates  recommended  by  the  Committee  for  the  in¬ 
dustries  considered  here,  with  the  exception  of  the  recom¬ 
mendations  for  the  Embroideries  Industry,  are  the  highest 
minimum  wage  rates  severallv  and  collectivelv  which,  hav- 
ing  due  regard  to  economic  and  competitive  conditions,  will 
not  substantially  curtail  employment  in  the  Apparel  In¬ 
dustry  or  in  any  one  or  more  of  the  industries  therein  or 
in  any  definable  group  of  plants  or  regions  within  each  of 
the  industries  and  will  not  dislocate  employment  in  any 
such  industries,  groups  or  regions. 

*10.  The  Committee’s  recommendation  of  rates  for  the 
several  industries,  divisions,  and  classifications  within  the 
Apparel  Industry,  and  the  establishment  of  such  industries, 
divisions,  and  classifications,  have  been  determined  with 
due  regard  for  competitive  conditions  as  affected  by  trans¬ 
portation,  living  and  production  costs,  wages  established 
by  collective  labor  agreements  and  wages  voluntarily  main¬ 
tained  in  the  industry,  and  for  other  relevant  factors. 

*11.  Having  regard  for  competitive  conditions  as  af¬ 
fected  by  transportation,  living  and  production  costs,  and 
wages  established  by  collective  labor  agreements,  wages 
voluntarily  maintained  and  other  relevant  factors,  it  is  not 
necessary,  for  the  purpose  of  fixing  the  highest  minimum 
wage  rates  for  each  classification  within  the  Apparel  In¬ 
dustry  and  each  of  the  industries  therein,  to  establish  any 
classifications  other  than  those  which  have  been  recom¬ 
mended  by  the  Committee. 


Not  applicable  to  the  recommendations  for  the  Embroideries  Industry. 
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*12.  The  rates  recommended  by  the  Committee  for  each 
classification  established  by  the  Committee  in  the  Apparel 
Industry,  and  the  several  industries  therein,  are  the  highest 
minimum  wage  rates  (not  in  excess  of  40  cents  an  hour) 
whi<9i  (1)  will  not  substantially  curtail  employment  in  such 
classification  and  (2)  will  not  give  a  competitive  advantage 
to  any  group  in  the  industry. 

I  conclude  that  each  and  all  of  the  recommendations  of 
the  Committee  separately  and  jointly,  with  the  exception 
of  the  recommendations  for  the  Embroideries  Industry,  are 
made  in  accordance  with  law,  are  supported  by  the  evidence 
adduced  at  the  hearing,  and,  taking  into  consideration  the 
sanie  factors  as  are  required  to  be  considered  by  the  Com¬ 
mittee.  will  carry  out  the  purposes  of  Section  8  of  the  Act. 

The  Wage  Order  issued  pursuant  to  this  opinion  shall 
become  effective  July  15,  1940. 

Signed  at  Washington,  D.  C.,  this  15th  day  of  May,  1940. 

;  PHILIP  B.  FLEMING 

Administrator 

11842  United  States  Department  of  Labor 

Wage  and  Hour  Division 
Washington,  D.  C. 

Title  29 — Labor 

Chapter  V — Wage  and  Hour  Division 

In  the  Matter  of  the  Recommendations  of  Industry  Com- 
'  mittee  Xo.  2  for  Minimum  Wage  Rates  in  the  Apparel 
Industry 

Wage  Order 

Effective  July  15, 1940 

Part  558 — Minimum  Wage  Rates  in  the  Apparel  Industry. 

Whereas,  by  Administrative  Orders  Xos.  7  and  12,  issued 
pursuant  to  Sections  5  and  8  of  the  Fair  Labor  Standards 
Act  of  193S  on  December  19,  1938,  and  January  10,  1939, 


*Xot  applicable  to  the  recommendations  for  the  Embroideries  Industry. 
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respectively,  the  Administrator  of  the  "Wage  and  Hour  Di¬ 
vision  of  the  United  States  Department  of  Labor  appointed 
Industry  Committee  No.  2  for  the  Apparel  Industry  and 
referred  to  said  Committee  the  question  of  the  minimum 
wage  rate  or  rates  to  be  fixed  for  such  industry  in  accor¬ 
dance  with  the  provisions  of  the  Act  and  rules  and  regula¬ 
tions  promulgated  thereunder;  and, 

Whereas,  the  Committee  included  16  disinterested  per¬ 
sons  representing  the  public,  and  a  like  number  of  persons 
representing  employees  in  the  industry,  and  a  like  number 
representing  employers  in  the  industry,  and  the  members 
of  each  such  group  were  appointed  with  due  regard  to  the 
geographical  regions  in  which  the  industry  is  carried  on; 
and, 

Whereas,  after  a  comprehensive  investigation  of  eco¬ 
nomic  and  competitive  conditions  in  the  Apparel  Industry 
including  consideration  of  the  testimony  of  numerous  wit¬ 
nesses,  voluminous  economic  reports  and  wage  studies,  data 
on  competitive  conditions  as  affected  by  transportation,  liv¬ 
ing,  and  production  costs,  information  concerning  wage 
levels  established  by  collective  bargaining  agreements  and 
voluntary  wage  standards,  and  other  evidence  received  in 
connection  with  the  meetings  of  the  Committee  and  its  dulv 
appointed  subcommittees  on  January  31,  February  1,  March 
15,  16  and  17,  May  8  and  9,  June  14,  15  and  16,  and  August 
29,  1939,  the  Committee  filed  with  the  Administrator  on 
September  27,  1939,  a  report  containing  its  recom- 
11843  mendations  for  the  definition  of  29  divisions  of  the 
Apparel  Industry  and  a  specified  minimum  wage  rate 
for  each  such  division ;  and, 

Whereas,  pursuant  to  notices  -which  the  Administrator 
caused  to  be  published  in  the  Federal  Register  on  Septem¬ 
ber  28,  and  October  18,  1939,  and  in  various  newspapers 
and  trade  journals,  setting  a  date  for  hearing  and  designat¬ 
ing  Thomas  Holland,  Esquire,  as  trial  examiner  thereat,  a 
public  hearing  on  the  Committee’s  recommendations  was 
held  in  Washington,  D.  C.,  from  November  13, 1939  to  Jan¬ 
uary  10,  1940,  inclusive,  at  which  all  interested  persons 
were  given  an  opportunity  to  be  heard ;  and, 
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Whereas,  said  public  hearing  was  conducted  in  accor¬ 
dance  with  rules  set  forth  in  the  notices  of  hearing,  testi¬ 
mony  for  and  against  the  recommendations  of  the  Commit¬ 
tee  was  received,  and  upon  the  conclusion  of  the  hearing  the 
trial  examiner  delivered  to  the  Administrator  a  complete 
record  of  the  proceedings  before  him,  including  a  transcript 
of  all  of  the  testimony  and  copies  of  each  of  the  exhibits 
which  were  introduced  in  evidence;  and, 

"Whereas,  pursuant  to  notice  given  at  the  public  hearing 
and  by  publication,  the  Administrator  accepted  all  written 
briefs  submitted  upon  this  matter  by  persons  who  had  en¬ 
tered  an  appearance  at  the  hearing,  which  were  received  by 
him  on  or  before  February  19,  1940;  and, 

WTiereas,  pursuant  to  notice  published  in  the  Federal 
Register  on  February  13,  1940,  and  in  various  newspapers 
and  trade  journals,  oral  argument  by  persons  who  appeared 
at  the  public  hearing  was  heard  by  the  Administrator  from 
March  13  to  March  15,  1940,  inclusive;  and, 

WTiereas,  the  Administrator,  after  consideration  of  all 
the  evidence  adduced,  has  concluded  that  the  Committee’s 
recommendations  of  a  40  cents  an  hour  minimum  wage  for 
the  division  of  the  Apparel  Industry  designated  “Embroi¬ 
deries”  and  of  a  321/2  cents  an  hour  minimum  wage  for  the 
division  designated  “Hand  Embroidery,  Hand-Machine 
Embroidery,  and  Schiffli  Embroidery  and  Laces”  are  not 
supported  by  the  evidence ;  and, 

Whereas,  the  Administrator,  in  accordance  with  the  Com¬ 
mittee's  recommendation,  has  found  that  any  minimum 
wage  rate  for  the  division  of  the  Apparel  Industry  desig¬ 
nated  “All  Products  Made  in  Puerto  Rico,”  in  excess  of 
the  30  cents  an  hour  now  prescribed  by  Section  6  of  the  Act, 
would  result  in  substantial  curtailment  of  employment  in 
said  division;  and, 

WTiereas,  the  Administrator,  after  consideration  of  all  the 
evidence  adduced  at  the  hearing,  has  concluded  that  the 
Committee’s  recommendations  with  respect  to  all  divisions 
of  the  Apparel  Industry  except  the  Embroideries  Division 
and  the  Hand  Embroidery,  Hand-Machine  Embroidery  and 
Schiffli  Embroidery  and  Laces  Division,  are  made  in  accor- 
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dance  with  law,  are  supported  by  the  evidence  adduced  at 
the  hearing,  and,  taking  into  consideration  the  same  fac¬ 
tors  as  are  required  to  be  considered  by  the  Committee, 
will  carry  out  the  purposes  of  Section  8  of  the  Act; 
and, 

11844  Whereas,  the  Administrator  has  set  forth  the 
above  decision  and  the  grounds  therefor  in  “Find¬ 
ings  and  Opinion  of  the  Administrator,  In  the  Matter  of  the 
Recommendations  of  Industry  Committee  Xo.  2  for  Mini¬ 
mum  Wage  Rates  in  the  Apparel  Industry,”  dated  May  15, 
1940  (a  copy  of  which  may  be  had  upon  request  addressed 
to  the  Wage  and  Hour  Division,  Washington,  D.  C.) ; 

Now,  Therefore,  It  Is  Ordered  That 

Section  558.1 — Approval  of  Certain  Recommendations  of 
Industry  Comittee  No.  2. 

Excepting  the  Committee’s  recommendations  for  “Em¬ 
broideries”  and  for  “Hand  Embroidery,  Hand-Machine 
Embroidery  and  SckifSi  Embroidery  and  Laces,”  all  rec¬ 
ommendations  made  by  Industry  Committee  Xo.  2  for  divi¬ 
sions  of  the  Apparel  Industry  are  hereby  jointly  and  sep¬ 
arately  approved;  and, 

Section  558.2 — Issuance  of  Separate  Minimum  Wage  Or¬ 
ders  for  Divisions  of  the  Apparel  Industry. 

In  accordance  with  Section  558.1  hereof,  separate  mini¬ 
mum  wage  orders  are  herewith  issued  for  those  divisions  of 
the  Apparel  Industry  for  which  the  Committee’s  recom¬ 
mendations  are  approved,  except  the  recommendation  of 
the  statutory  minimum  wage  rate  approved  for  “All  Prod¬ 
ucts  Made  in  Puerto  Rico;”  and  such  orders  (appearing  as 
Parts  559  through  583  of  these  Regulations)  are  made  sep¬ 
arable  parts  of  this  wage  order  as  if  they  were  fully  incor¬ 
porated  herein ;  and, 

Section  558.3 — Definition  of  Industrv. 

♦ 

The  Apparel  Industry  to  which  this  wage  order  shall  ap¬ 
ply,  and  within  which  are  contained  all  the  divisions  of  the 
Apparel  Industry  for  which  minimum  -wage  orders  are 
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herewith  issued  in  accordance  with  Sections  558.1  and  558.2 
hereof,  is  defined  as  follows : 

“The  manufacture  of  all  apparel,  apparel  furnishings 
and  accessories,  made  by  the  cutting,  sewing,  or  embroid¬ 
ery  processes,  except :  knitted  outwear,  knitted  underwear, 
hosiery,  men’s  fur-felt,  wool-felt,  straw  and  silk  hats,  and 
bodies,  ladies’  aiKl  children’s  millinery,  furs,  and  boots  and 
shoes;”  and, 

Section  558.4 — Minimum  Wage  Rate  in  Puerto  Rico. 

With  respect  to  that  division  of  the  Apparel  Industry 
designated  as  “All  Products  Made  in  Puerto  Rico,”  which 
is  hereby  defined  as  the  manufacture  of  “all  products  made 
in  Puerto  Rico  included  within  the  definition  of  the  apparel 
industry,”  the  provisions  of  Section  6  of  the  Fair  Labor 
Standards  Act  of  193S  shall  not  be  affected  by  any 
11845  wage  order  set  forth  as  Parts  559  through  583  of 
these  Regulations;  and, 

Section  55S.5 — Effective  date. 

This  order,  and  each  minimum  wage  order  herewith  is¬ 
sued  in  accordance  with  Sections  558.1  and  558.2  hereof, 
shall  become  effective  on  the  15th  day  of  July,  1940. 

Signed  at  Washington,  D.  C.  this  15th  day  of  May,  1940. 
Sections  558.1  to  558.5,  inclusive,  issued  under  the  author¬ 
ity  contained  in  Sec.  S,  52  Stat.  1064;  29  U.  S.  C.  Sup.  IV, 
208. 

PHILIP  B.  FLEMING 

Administrator 
Wage  and  Hour  Division 
U.  S.  Department  of  Labor 

Published  in  Federal  Register  May  17, 1940 

I 
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11874  United  States  Department  of  Labor 

Wage  and  Hour  Division 
Washington,  D.  C. 

Title  29 — Labor 

Chapter  V — Wage  and  Hour  Division 

In  the  Matter  of  the  Recommendations  of  Industry  Com¬ 
mittee  No.  2  for  Minimum  Wage  Rates  in  the  Apparel 
Industry  (Infants’  and  Children’s  Outerwear  Division) 

Wage  Order 

Effective  July  15,  1940 

Part  571 — Minimum  Wage  Rates  in  the  Apparel  Industry — 
Infants’  and  Children’s  Outerwear  Division. 

Whereas,  pursuant  to  Section  8  of  the  Fair  Labor  Stand¬ 
ards  Act  of  1938,  the  Administrator  of  the  Wage  and  Hour 
Division  of  the  United  States  Department  of  Labor  has  ap¬ 
proved  certain  recommendations  of  Industry  Committee 
No.  2  for  minimum  wage  rates  in  the  Apparel  Industry,  by 
a  wage  order  of  this  date  (Title  29,  Chapter  V,  Code  of  Fed¬ 
eral  Regulations,  Part  558)  to  which  reference  is  here  made 
with  the  same  force  and  effect  as  if  it  were  fully  incorpo¬ 
rated  herein ;  and 

Whereas,  said  wage  order  in  Section  558.3  defines  the  Ap¬ 
parel  Industry  as  the  “manufacture  of  all  apparel,  apparel 
furnishings  and  accessories,  made  by  the  cutting,  sewing,  or 
embroidery  processes,  except:  knitted  outerwear,  knitted 
underwear,  hosiery,  men’s  fur-felt,  wool-felt,  straw  and  silk 
hats,  and  bodies,  ladies’  and  children’s  millinery,  furs,  and 
boots  and  shoes;”  and 

Whereas,  Industry  Committee  No.  2  recommended  a  min¬ 
imum  wage  rate  of  35  cents  an  hour  (except  in  Puerto  Rico) 
for  the  Infants’  and  Children’s  Outerwear  Division  included 
■within  the  Apparel  Industry  as  defined;  and 

Whereas,  said  recommendations  have  been  approved  by 
the  Administrator,  upon  the  grounds  set  forth  in  “Find¬ 
ings  and  Opinion  of  the  Administrator,  In  the  Matter  of  the 
Recommendations  of  Industry  Committee  No.  2  for  Mini- 
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mum  Wage  Rates  in  the  Apparel  Industry,”  dated  May  15, 
1940  (a  copy  of  which  may  be  had  upon  request  addressed 
to  the  Wage  and  Hour  Division,  Washington,  D.  C.) ; 
Now,  Therefore,  It  Is  Ordered  That 

Section  571.1 — Approval  of  recommendation  of  Industry 
Committee  No.  2  for  the  Infants’  and  Children’s  Out¬ 
erwear  Division. 

11875  The  Committee’s  recommendation  for  that  division 
of  the  Apparel  Industry  designated  as  “Infants’  and 
Children’s  Outerwear”  is  hereby  approved;  and,  in  accor¬ 
dance  with  such  recommendation, 

Section  571.2 — Minimum  wage  rate. 

Wages  at  a  rate  not  less  than  35  cents  an  hour  (except  in 
Puerto  Rico)  shall  be  paid  under  Section  6  of  the  Fair  La- 
bdr  Standards  Act  of  1938  by  every  employer  to  each  of  his 
employees  in  the  Infants’  and  Children’s  Outerwear  Divi¬ 
sion  of  the  Apparel  Industry  who  is  engaged  in  commerce 
or  in  the  production  of  goods  for  commerce ;  and 

Section  571.3 — Notices  to  be  posted. 

Every  employer  employing  any  employees  so  engaged  in 
commerce  or  in  the  production  of  goods  for  commerce  in  the 
Infants’  and  Children’s  Outerwear  Division  of  the  Apparel 
Industry  shall  post  and  keep  posted,  in  a  conspicuous  place 
in  each  department  of  his  establishment  where  such  em¬ 
ployees  are  working,  such  notices  of  this  order  as  shall  from 
time  to  time  be  prescribed  by  the  Wage  and  Hour  Division 
of  the  United  States  Department  of  Labor;  and 

Section  571.4 — Definition  of  Infants’  and  Children’s  Out¬ 
erwear  Division. 

The  Infants’  and  Children’s  Outerwear  Division  to  which 
this  order  shall  apply  is  hereby  defined  as  that  division  of 
the  Apparel  Industry,  as  defined  in  Part  558.3  of  these  Reg¬ 
ulations,  which  includes : 

“The  manufacture  of  infants’  and  children’s  dresses, 
skirt  and  blouse  suits,  rompers,  creepers,  sportswear  and 
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play  apparel,  including  sun-suits,  gym-suits,  snow-suits,  ski- 
suits,  slacks  and  beacliwear,  infants  ’  outerwear,  brother  and 
sister  suits,  baby  boys’  and  boys’  wash  suits  and  similar 
infants’  and  children’s  garments  not  elsewhere  specified  in 
wage  orders  relating  to  the  apparel  industry  as  defined, 
from  any  woven  materials  or  from  purchased  knitted  mate¬ 
rials;”  and 

Section  571.5 — Effective  date. 

This  wage  order  shall  become  effective  on  the  fifteenth 
day  of  July,  1940. 

Signed  at  Washington,  D.  C.  this  15th  day  of  May,  1940. 
Sections  571.1  to  571.5,  inclusive,  issued  under  the  authority 
contained  in  Sec.  8,  52  Stat.  1064;  29  U.  S.  C.  Sup.  IV,  208. 

PHILIP  B.  FLEMING 
Administrator ,  Wage  and  Hour  Division 
U.  S.  Department  of  Lai) or 

Published  in  Federal  Register,  May  17,  1940. 
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1  Before  the 

Wage  and  Hour  Division 
Department  of  Labor 

In  the  Matter  of :  Hearing  to  Consider  the  Recommenda¬ 
tions  of  Industry  Committee  No.  2  for  the  Apparel 
Industry 

East  Ball  Room,  Raleigh  Hotel, 
Washington,  D.  C., 

November  13,  1939. 

Met,  pursuant  to  notice 

Before : 

Thomas  Holland,  Esq.,  Trial  Examiner 
Present : 

George  A.  McNultv,  General  Counsel 

w  m  7 

Joseph  Rauh,  Assistant  General  Counsel 
David  Cobb,  Esq. 

Louis  Halfer,  Esq. 

Victor  Woerheide,  Esq.,  for  the  Administrator. 

Spencer  Pitts,  Esq.,  and 

Jules  Schlezinger,  Esq.,  Counsel  for  Industry  Committee 
No.  2. 

1-a  Appearances : 

Infants’  and  Children’s  Wear  Assn.,  New  York  City. 

By :  Charles  Baker,  New  York  City 
Max  Zuckerman,  Attorney 
Edward  J.  Leon,  Attorney 

International  Ladies  Garment  Workers  Union,  New  York 
City 

By:  Elias  Lieberman,  Attorney 

Lazare  Teper,  Director  of  Research 

Nathan  Weinberg,  Research  Department 

Jacob  J.  Heller 

Rose  Pesotta 

Charles  J.  Zimmerman. 
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Government  of  Puerto  Rico 
By :  P.  Rivera  Martinez 
Washable  Dress  Contractors’  Association, 
By :  William  Dubin. 


2  Proceedings 

(Prior  to  the  formal  opening  of  the  hearing,  there  was 
some  discussion  off  the  record.) 

Examiner  Holland:  We  will  now  formally  open  the  hear¬ 
ing.  This  hearing  today  has  been  called  under  the  Fair 
Labor  Standards  Act  to  consider  the  recommendations  of 
the  Industry  Committee  for  the  Apparel  Industry. 

I  have  stated  that  my  Notice  of  Appointment  as  Exam¬ 
iner  will  be  entered  in  the  record  as  an  exhibit.  No  objec¬ 
tion  was  made  when  I  asked  whether  or  not  I  could  forego 
the  formal  reading  of  that  commission. 

I  will  ask  that  again.  Is  there  any  objection?  There 
seems  to  be  none. 

I  have  also,  in  order  to  expedite  the  opening  of  the  hear¬ 
ing,  summarized  the  rules  of  procedure  which  have  already 
been  published  in  the  Federal  Register,  and  I  won’t  attempt 
to  go  over  that  ground  again  unless  somebody  wants  me  to 
for  the  record.  Otherwise,  I  will  offer  the  reporter  a  type¬ 
written  summary  of  the  remarks  I  just  made. 

I  have  taken  some  liberty  with  the  written  record,  but 
not  substantially.  Is  there  any  objection  to  the  reporter 
writing  in  the  record  these  typewritten  remarks  in  place  of 
their  being  read  again?  There  seems  to  be  no  objection. 

(The  remarks  of  Examiner  Holland,  previously  read,  are 
as  follows:) 

3  Only  those  persons  who  appear  at  the  time  when 
they  have  received  notice  to  appear  will  be  permitted 

to  offer  evidence  unless  they  receive  the  special  permission 
of  the  Presiding  Officer. 
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Strict  rules  of  evidence  shall  not  apply  but  all  evidence 
must  be  presented  under  affirmation  or  oath.  "Written  tes¬ 
timony  w  ill  only  be  received  if  offered  by  a  person  able  to 
testify  with  respect  to  the  authenticity  and  trustworthiness, 
contents  and  preparation  thereof.  Requests  for  permission 
to  cross-examine  a  witness  may  be  secured  from  the  Pre¬ 
siding  Officer  at  the  close  of  the  direct  testimony  offered  by 
each  witness.  Objections  to  the  omission  or  inclusion  of 
evidence  must  be  stated  briefly  and  the  record  shall  not 
include  argument  thereon  except  as  I  order. 

Written  documents  and  exhibits  must  be  tendered  in  du¬ 
plicate,  and  the  person  presenting  the  same  shall  be  pre¬ 
pared  to  supply  additional  copies. 

Subpoenas  may  be  secured  upon  application  in  writing 
to  the  Acting  Administrator.  Such  application  must  de¬ 
scribe  as  precisely  as  possible  the  evidence  proposed  to  be 
secured  by  the  subpoena. 

This  Hearing  is  held  for  the  purpose  of  receiving  testi¬ 
mony  only,  and  not  for  the  purpose  of  hearing  argument. 
Opportunity  for  argument  will  be  given  by  the  Administra¬ 
tor  after  this  Hearing,  either  by  way  of  oral  argu- 
4  ment,  briefs,  or  both. 

Xo  intermediate  report  will  be  prepared  by  me  as 
Presiding  Officer  unless  I  am  later  ordered  by  the  Admin¬ 
istrator  to  submit  such  report.  A  transcript  of  the  com¬ 
plete  record  of  this  Hearing  will  be  turned  over  to  the 
Administrator. 

I  am  informed  that  a  copy  of  the  schedule  of  the  order  in 
which  the  Committee’s  recommendations  will  be  considered 
has  already  been  sent  to  those  who  have  given  notice  of 
their  intention  to  appear.  The  29  recommendations  of  the 
Committee  will  be  considered  at  this  Hearing  in  the  order 
shown  in  this  schedule,  and  the  testimony  favoring  and  op¬ 
posing  each  recommendation  will  be  completed  so  far  as 
possible  before  commencing  to  take  testimony  on  the  next 

recommendation. 

! 

Except  as  expressly  permitted,  documents,  letters  or 
other  written  statements  relating  to  a  particular  recom- 
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inendation  will  not  be  received  after  the  close  of  the  testi¬ 
mony  on  that  recommendation. 

For  good  cause  shown  in  a  specific  instance,  a  witness 
may  be  allowed  to  offer  evidence  on  a  subject  scheduled  to 
be  heard  at  another  time.  In  fairness  to  persons  expecting 
to  hear  evidence  on  a  particular  recomendation  at  the  time 
scheduled,  this  privilege  will  be  allowed  only  in  exceptional 
circumstances. 

Testimony  which  is  directed  toward  the  Committee’s  re¬ 
port  as  a  whole,  or  directed  toward  any  relevant  sub- 

5  ject  not  scheduled  to  be  heard  at  a  particular  time 
during  the  Hearing  may  be  heard  at  any  time. 

The  Industry  Committee,  through  its  attoney,  will  be 
given  an  opportunity  to  open  and  close  the  testimony  on 
each  recommendation  before  proceeding  to  the  next  recom¬ 
mendation.  Testimony  favoring  each  recommendation  will 
precede  testimony  opposing  the  recommendation. 

In  order  to  expedite  this  Hearing,  I  would  like  to  make 
this  suggestion:  If  persons  having  or  representing  sub¬ 
stantially  identical  interests  meet  at  some  time  and  attempt 
to  agree  upon  one  or  a  few  spokesmen  to  represent  their 
common  interests,  we  shall  be  able  to  conclude  this  Hearing 
within  a  reasonable  length  of  time  and  at  the  same  time 
secure  all  the  necessary  facts. 

Examiner  Holland :  Now  we  are  ready  to  proceed  with 
the  taking  of  testimony  in  this  case,  and  I  believe  Mr.  Mc¬ 
Nulty,  the  Chief  Counsel  of  the  Wage  and  Hour  Division,  is 
the  first  in  order  of  appearance.  Mr.  McNulty: 

Mr.  McNulty:  I  have  a  brief  prefatory  statement  I 
would  like  to  make.  I  think  it  will  be  helpful  to  a  proper 
understanding  of  the  exhibits,  and  the  purpose  for  which 
I  am  offering  them. 

In  October,  1938,  Administrator  Elmer  F.  Andrew's  in¬ 
vited  employer  and  employee  representatives  of  the  ap¬ 
parel  industry  to  conferences  in  Washington  for  the 

6  purpose  of  discussing  the  problem  of  appointing  in¬ 
dustry  committees  to  recommend  minimum  w^ages 

for  the  apparel  industry,  pursuant  to  the  Fair  Labor  Stand¬ 
ards  Act  of  1938. 
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These  meetings  took  place  on  the  ISth,  19th  and  20th  of 
October.  Possible  definitions  of  the  industry  which  would 
limit  and  define  the  jurisdiction  of  such  committees  were 
discussed  at  that  time.  The  consensus  of  opinion  of  those 
engaged  in  these  conferences  was  that  one  general  commit¬ 
tee  should  be  appointed  under  a  broad  definition  of  the  in¬ 
dustry,  and  that  this  committee  should  make  its  minimum 
wagb  recommendations  for  the  entire  apparel  group  of  in¬ 
dustries.  Independent  studies  made  by  the  Wage  and 
Hour  Division  staff  led  to  a  similar  conclusion. 

As  a  result  of  these  conferences  and  studies,  Mr.  An¬ 
drews  issued  Administrative  Order  No.  7,  on  December  19, 
1938,  which  defined  the  apparel  industry  and  appointed  In¬ 
dustry  Committee  No.  2. 

In  this  order,  which,  Mr.  Presiding  Officer,  I  will  offer 
in  evidence  shortly,  the  term  “apparel  industry”  was  de¬ 
fined  to  include  “the  manufacture  of  all  apparel,  apparel 
furnishings  and  accessories  made  by  the  cutting,  sewing,  or 
embroidery  processes,  except  knitted  outerwear,  knitted  un¬ 
derwear,  hosiery,  men’s  fur-felt,  wool-felt,  straw  and  silk 
hat!?,  and  bodies,  ladies’  and  children’s  millinery,  furs,  and 
boots  and  shoes.” 

7  Mr.  Andrews  appointed  to  the  committee  sixteen 

persons  representing  the  public,  a  like  number  rep¬ 
resenting  employers,  and  a  like  number  representing  em- 
employees  in  the  industry,  as  the  order  will  show,  which  will 
be  offered  as  Administrator’s  Exhibit  1  shortly. 

Representing  the  public  Mr.  Andrews  selected: 

Louis  E.  Kirstein,  Chairman,  Boston,  Mass. 

Delos  Walker,  Vice  Chairman,  New  York  City,  N.  Y. 

Miss  Charlotte  Carr,  Chicago,  Ill. 

Jonathan  Daniels,  Raleigh,  N.  C. 

John  P.  Devaney,  Minneapolis,  Minn. 

Miss  Marion  Dickerman,  New  York  City,  N.  Y. 

Harrold  English,  Los  Angeles,  Calif. 

Herman  Feldman,  Hanover,  N.  H. 

Louis  B.  Hopkins,  Crawfordsville,  Ind. 

Neville  Miller,  Louisville,  Kv. 
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Mark  McCloskev,  New  York  City,  N.  Y. 
Ilarriss  Newman,  Wilmington,  N.  C. 

Arthur  J.  Patton,  New  York  City,  N.  Y. 
Charles  W.  Pipkin,  Baton  Rouge,  La. 
Charles  Ray,  Goodyear,  Conn. 

Sumner  H.  Slichter,  Boston,  Mass. 

Representing  the  employers  he  selected: 
Frank  Coll,  Alpena,  Mich. 

Oscar  J.  Groebl,  San  Francisco,  Calif. 

8  W.  C.  Harris,  Winder,  Ga. 

S.  L.  Hoffman,  New  York  City,  N.  Y. 
Samuel  W.  Levitties,  Philadelphia,  Pa. 

A.  A.  Lipshutz,  Atlanta,  Ga. 

Nathan  Schwartz,  New  York  City,  N.  Y. 
Jack  Mintz,  New  York  City,  N.  Y. 

A.  W.  Patterson,  Denison,  Texas 
Alexander  Printz,  Cleveland,  Ohio 
Raymond  H.  Reiss,  Chicago,  Ill. 

Victor  Riesenfeld,  New  York  City,  N.  Y. 

D.  J.  Gray,  Ware  Shoals,  S.  C. 

Jesse  Rosenfeld,  New  Orleans,  La. 

Louis  E.  Rosensweig,  New  York  City,  N.  Y. 
J.  J.  Wolkerstorfer,  St.  Paul,  Minn. 

Representing  the  employees  he  selected: 
Morris  Bialis,  Chicago,  Ill. 

Hyman  Blumberg,  Baltimore,  Md. 

Joseph  Catalanotti,  New  York  City,  N.  Y. 
David  Dubinksy,  New  York  City,  N.  Y. 
Harry  Greenberg,  New  York  City,  N.  Y. 
Sidney  Hillman,  New  York  City,  N.  Y. 
Julius  Hochman,  New  York  City,  N.  Y. 
Elizabeth  M.  Hogan,  New  York  City,  N.  Y. 
Sam  Levin,  Chicago,  Ill. 

Joseph  P.  McCurdy,  Baltimore,  Md. 

9  Isidore  Nagler,  New  York  City,  N.  Y. 
Meyer  Perlstein,  St.  Louis,  Mo. 

Jacob  S.  Potofsky,  New  York  City,  N.  Y. 
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Elias  Reisberg,  Harrisburg,  Pa. 

Frank  Rosenblum,  Chicago,  Ill. 

Nathan  Sidd,  Boston,  Mass. 

Subsequently,  in  January,  1939,  by  Administrative  Order 
No.  12,  Mr.  Andrews  appointed  as  an  employer  represen¬ 
tative,  Mr.  D.  J.  Gray,  Ware  Shoals,  South  Carolina,  in 
place  of  Mr.  Herman  Rosenblum,  who  had  resigned.  That 
Administrative  Order  No.  12,  and  any  order  I  refer  to, 
Air.  Presiding  Officer,  I  am  about  to  offer  in  evidence. 

Industrv  Committee  No.  2  held  its  first  meeting  on  Jan- 
nary  31.  1939,  and  thereafter  held  a  series  of  meeting  and 
hearings  at  which  many  persons  testified  concerning  con¬ 
ditions  in  the  industry.  In  conformity  with  the  require¬ 
ments  of  Section  511.12  of  the  regulations  of  this  Division, 
the'  Committee  kept  a  journal  of  its  meetings  and  of  the 
meetings  of  the  subcommittees  thereof.  In  addition,  it  col¬ 
lected  written  data  and  briefs  and  other  documents  relating 
to  the  apparel  industry.  These  documents  have  been  turned 
over  to  the  Administrator  in  accordance  with  Section  511.20 
of  jthe  rules  and  regulations.  I  now  offer  for  the  record  the 
following  exhibits,  to  be  identified  as  the  Administrator’s 
Exhibits. 

Exhibit  No.  1 :  Copy  of  Administrative  Order  No. 
10  7  appointing  the  Apparel  Industry  Committee  No. 

2  and  defining  the  “apparel  industry”. 

Exhibit  No.  2:  Copy  of  Administrative  Order  No.  12, 
accepting  the  resignation  of  Mr.  Rosenblum  and  appointing 
in  his  stead  Mr.  Gray. 

Exhibit  No.  3:  The  journal  of  Industry  Committee  No. 
2,  containing  a  record  of  the  appointment  of  sub-commit¬ 
tees,  list  of  meetings  and  digest  of  proceedings. 

Exhibit  No.  4:  Title  29,  Chapter  V,  Code  of  Federal 
Regulations,  Part  511,  Regulations  Applicable  to  Industry 
Committees.  (Originally  issued  September  22,  1938; 
amended  May  23,  1939). 

Exhibit  No.  5:  Record  of  Industry  Committee  No.  2 
Hearing.  Washington,  D.  C.,  January  31,  1939.  (One  vol¬ 
ume). 
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Exhibit  No.  6,  Part  A:  Record  of  apparel  subcommittee 
hearings,  Washington,  D.  C.,  March  15,  16  and  17,  1939. 
(Six  volumes). 

Exhibit  No.  6,  Part  B:  Briefs,  statements  and  other 
exhibits  presented  at  the  informal  conferences  of  the  ap¬ 
parel  subcommittees,  Washington,  D.  C.,  March  15,  16  and 
17, 1939.  (Bound  in  two  parts). 

Exhibit  No.  7 :  Briefs  and  other  data  received  by  the 
Industry  Committee  Section  of  the  Wage  and  Hour  Divi¬ 
sion  and  distributed  to  members  of  Industry  Committee 
No.  2. 

Exhibit  No.  8:  Data  prepared  by  the  Economics 

11  Section  of  the  Wage  and  Hour  Division  and  pre¬ 
sented  to  Industry  Committee  No.  2.  (Two  vol¬ 
umes). 

Exhibit  No.  9;  Part  A:  Record  of  Industry  Committee 
No.  2  Hearing,  Washington,  D.  C-,  May  8  and  9, 1939.  (One 
volume). 

Exhibit  No.  9:  Part  B:  Record  of  Industry  Committee 
No.  2  Hearing,  Washington,  D.  C.,  June  14,  15  and  16, 
1939.  (One  volume). 

Exhibit  No.  10 :  Miscellaneous  correspondence  and  data 
of  Industry  Committee  No.  2. 

Exhibit  No.  11;  Part  A:  Report  and  Recommendations 
of  Industry  Committee  No.  2. 

Exhibit  No.  11;  Part  B:  Letter  of  September  27,  1939, 
from  Carroll  R.  Daugherty,  on  behalf  of  Mr.  Louis  E.  Kir- 
stein.  Chairman  of  Industry  Committee  No.  2,  to  the  Ad¬ 
ministrator,  transmitting  the  Report  and  Recommendations 
of  the  Committee. 

Exhibit  No.  12:  Letter  of  June  19,  1939,  from  Oscar  J. 
Groebl  to  Burton  Oppenheim,  Chief,  Industry  Committee 
Section.  Mr.  Oppenheim ’s  letter  of  June  24,  1939,  to  Mr. 
Groebl.  Mr.  Groebl ’s  letter  of  July  5  to  Mr.  Oppenheim. 
Mr.  Trowbridge’s  letter  of  September  14  to  Mr.  Groebl, 
and  Mr.  Groebl ’s  letter  of  September  21  to  Mr.  Andrews. 

Exhibit  No.  13 ;  Part  A :  Copy  of  Notice  of  Hearing  on 
the  minimum  wage  recommendations  of  Industry 

12  Committee  No.  2,  which  appeared  in  the  Federal 
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Register  on  September  28,  1930,  Vol.  4,  No.  187,  page 
4074,  containing  rules  of  procedure  for  this  hearing. 

Exhibit  No.  13;  Part  B:  Notice  of  postponement  of 
hearing  published  in  Federal  Register,  October  18,  page 
42,  Vol.  4,  issue  No.  201,  page  42S1. 

Exhibit  No.  13;  Part  C:  Copy  of  order  appointing  Mr. 
Holland  as  Trial  Examiner,  which  order  appeared  in  the 
Federal  Register  on  October  18,  1939,  Vol.  4,  issue  No.  201, 
page  42S1. 

Exhibit  No.  13;  Part  D :  Certified  statement  by  Mr.  Ken¬ 
nedy,  Acting  Section  Chief  of  the  Information  Branch,  in¬ 
dicating  the  newspapers  and  trade  journals  in  which  the 
substance  of  the  notices  was  published. 

Exhibit  No.  14:  Records  of  primary  conferences  looking 
toward  the  appointment  of  an  apparel  industry  committee 
held  October  18,  19  and  20,  1938. 

Exhibit  No.  5:  Schedule  of  the  wage  order  hearing  on 
the  recommendations  of  the  Apparel  Industry  Committee. 

Mr.  Examiner,  the  matters  contained  in  Exhibits  3  to  12, 
inclusive,  are  the  records  and  data  delivered  by  the  Indus¬ 
try  Committee  to  the  Administrator. 

I  wish  to  emphasize  at  this  time,  so  that  there  will  be 
no  misconception  on  the  part  of  any  person  appearing  at 
this  hearing,  that  these  records,  correspondence  and 
13  other  data,  are  offered  as  exhibits  merely  to  show 
what  evidence  was  considered  by  the  Apparel  Com¬ 
mittee  in  reaching  its  conclusions  and  making  its  recom¬ 
mendations.  They  are  not  offered  at  this  hearing  in  sup¬ 
port  of  the  Committee’s  recommendations,  or  for  any  rea¬ 
son  or  purpose  other  than  the  one  I  have  just  stated. 

Examiner  Holland:  A  large  number  of  exhibits  have 
beeti  offered  into  the  record  by  Mr.  McNulty,  the  Chief 
Counsel,  and  the  Examiner  will  order  (he  exhibits,  as  num¬ 
bered  by  Mr.  McNulty,  entered  in  the  record.  Is  there  any 
objection  ? 

Mr.  Zuckerman:  I  am  an  attorney  representing  the 
United  Infants’  and  Children’s  Wear  Association.  I  do  not 
at  this  time  avail  myself  of  the  right  to  object'  to  the  entry 
of  any  of  these  exhibits.  I  wish,  however,  as  a  matter  of 
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information,  to  be  advised  when,  where  and  for  how*  long 
these  exhibits  will  be  made  available  for  me  to  examine, 
and  to  reserve  for  myself  the  right,  after  having  made  that 
examination,  to  object  to  the  entry  of  any  or  all. 

Examiner  Holland:  I  think  that  is  very  fair.  There  is 
a  large  amount  of  material  here.  It  is,  however,  evidence 
that  w*ould  have  to  be  put  into  the  record,  as  I  understand 
it,  to  comply  w*ith  the  law*,  and  it  is  being  offered  for  a  lim¬ 
ited  purpose,  but  just  the  same,  w*e  want  you  to  have  an 
opportunity  to  examine  it,  so  we  will  leave  this  material  on 
the  table  here  during  the  day,  and  during  the  recess 

14  anyone  who  wishes  to  examine  this  material  can  go 
through  it  under  the  supervision  of  Mr.  Cobb,  one  of 

the  attorneys  here,  and  if  you  have  objections,  please  state 
them  later  on  this  afternoon.  Will  that  be  satisfactory, 
Mr.  Zuekerman? 

Mr.  Zuekerman:  I  don’t  think  it  will.  As  vou  can  imag- 
ine,  giving  the  right  to  examine  these  records  for  one  after¬ 
noon,  or  one  day,  will  be  insufficient.  I  do  think  that  a 
proper  examination  w*ould  be  that  you  give  me  these  rec¬ 
ords  in  a  room  where  I  can  sit  dow*n  and  really  examine 
them,  because  you  must  remember  that  most  of  those  rec¬ 
ords  were  never  made  available  to  any  person  identified 
w’ith  the  apparel  industry  as  defined,  and  you  can’t  limit  me 
to  an  examination  of  one  afternoon  or  one  hour. 

Examiner  Holland:  I  shouldn’t  try  to  limit  you  at  all. 
I  am  very  anxious  that  you  have  full  opportunity  to  exam¬ 
ine  them.  How*  much  time  do  you  w*ant  ? 

Mr.  Zuekerman:  I  haven’t  seen  the  schedule  of  when 
my  industry  is  to  appear,  the  Infants’  and  Children’s  Wear 
Industry.  If  it  is  sufficiently  far  ahead  in  the  month,  I  think 
that  I  should  be  given  the  opportunity  to  examine  these  at 
my  leisure,  w’hich  will  be  sometime  during  that  period,  and 
to  make  any  objections  at  the  time  that  my  industry  is 
scheduled  to  appear,  if  I  have  any  objections. 

Examiner  Holland:  Mr.  McNulty,  would  there  be  any 
objection  to  making  these  available  to  people  here? 

15  Mr.  McNulty:  The  Administrator  has  no  objec- 
to  making  them  available,  Mr.  Examiner,  and  so  far 
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as  the  Administrator  is  concerned,  the  right  to  object  may 
be  reserved  for  as  long  as  you  see  fit.  I  suppose,  though, 
that  you  would  want  it  exercised  prior  to  the  closing  of  the 
entire  hearings? 

Examiner  Holland:  Yes.  There  is  no  particular  rush 
about  these  things.  I  don’t  understand  that  anything 
hinges  on  them  that  is  going  to  happen  today  or  tomorrow 
or  the  next  day.  So  suppose  we  make  these  available  for 
your  inspection  for  the  remainder  of  the  week? 

Mr.  Zuckerman:  Very  good. 

Examiner  Holland :  And  then,  throughout  the  period  of 
the  hearing,  if  you  wish  to  appear  and  make  objections,  we 
will  hear  them,  and  at  the  end  of  the  hearing  we  will  admit 
in  the  record,  or  exclude  from  the  record,  as  we  see  fit,  this 
material. 

(Administrator’s  Exhibits  1  to  15,  inc.  admitted  in  evi¬ 
dence) 

Mr.  Zuckerman:  Very  good. 

While  I  am  on  my  feet,  I  have  a  question  with  respect  to 
procedure.  Is  this  record  being  made  today,  will  a  tran¬ 
script  of  it  be  available  to  any  persons  or  industries  testi¬ 
fying? 

Examiner  Holland:  The  record  is  being  transcribed  by 
a  private  enterprise,  which  is  the  official  reporter,  called 
Ward  &  Paul,  with  an  office  here  in  Washington,  and  if  you 
wish  a  copy  of  the  record,  make  your  arrangements 
16  with  the  reporter. 

Mr.  Zuckerman :  I  have  no  objection  to  paying  for 
it,  but  that  hasn’t  been  the  procedure  until  now,  if  that  must 
go  in  the  record. 

Examiner  Holland :  Mr.  McNulty,  is  there  anything  fur¬ 
ther? 

Mr.  McNulty:  No,  thank  you. 

Mr.  Beasley:  The  name  is  Albert  F.  Beasley.  Along 
with  W.  Gordon  McKelvey,  of  Nashville,  Tennessee,  I  rep¬ 
resent  the  Southern  Garment  Manufacturers  Association. 
When  Mr.  McNulty  started  to  make  his  statement,  I  thought 
it  would  be  merely  an  introductory  statement ;  hence  I  didn’t 
interrupt  him,  Mr.  Examiner. 
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At  this  time  we  have  to  present  to  you  a  motion  to  dis¬ 
continue  the  hearing.  1  have  that  written,  if  you  would  like 
to  have  it  submitted,  or  1  will  state  it  to  you,  as  you  wish. 

Examiner  Holland:  Well,  you  had  better  give  me  a  copy 
of  it,  and  you  may  care  to  summarize  it. 

Mr.  Beasley:  Our  position,  if  the  Examiner  please,  is 
that  Section  8(d)  of  the  Fair  Labor  Standards  Act,  vests  in 
the  Administrator  the  power  and  duty  to  consider  and  ap¬ 
prove  the  recommendation  of  an  industry  committee,  and 
that  power  and  duty  so  vested  in  the  Administrator  is  one 
requiring  the  exercise  of  judgment  and  discretion,  and  may 
not  be  delegated.  That  is  our  first  point,  Mr.  Examiner. 

Our  second  point  is  that  we  are  advised,  believe 

17  and  therefore  say,  that  Elmer  F.  Andrews,  lately  the 
Administrator  of  the  Wage  and  Hour  Division,  De¬ 
partment  of  Labor,  has  resigned  and  thereby  vacated  the 
position  as  such  Administrator;  and  that  the  President  of 
the  United  States  has  not  as  yet  appointed  a  successor  to 
that  office  in  conformity  with  the  requirements  of  Section 
4  (a)  of  the  Fair  Labor  Standards  Act. 

While  it  may  be  that  in  the  absence  of  an  Administrator, 
the  Wage  and  Hour  Division  may  lawfully  perform  its 
purely  ministerial  or  routine  functions,  the  nature  of  the 
power  and  duty  conferred  upon  the  Administrator  by  Sec¬ 
tion  8  (d)  of  that  Act  is  such  that  it  must  be  exercised  by  an 
Administrator  duly  appointed  and  qualified  under  the  terms 
of  the  Act,  and  there  is  at  this  time  no  such  duly  appointed 
and  qualified  Administrator  to  exercise  such  power  or  dis¬ 
charge  such  duty. 

Thirdly,  while  the  Administrator  may  possibly  designate 
a  Trial  Examiner  to  preside  at  a  hearing  to  receive  evidence 
for  or  against  the  recommendations  of  an  industry  commit¬ 
tee,  the  Administrator  must  at  all  times  be  deemed  to  be  in 
control  of  such  hearing,  and  the  receiving  of  such  evidence 
must  necessarily  be  for  the  consideration  of  the  Adminis¬ 
trator  in  exercising  the  power  and  discharging  the  duty 
vested  solely  in  him  by  Section  8  (d)  of  the  Act.  With  no 
person  occupying  the  position  of  Administrator, 

18  there  is  no  person  to  whom  a  party  in  interest  may 
appeal  from  any  action  taken  by  the  Trial  Examiner 
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during  the  course  of  the  hearing,  and  there  is  no  person 
who  may  lawfully  have  referred  to  him  the  evidence  ad¬ 
duced  at  such  hearing  for  the  consideration  and  determina¬ 
tion  contemplated  by  the  Act. 

In  this  situation  the  holding  of  the  hearing  is  of  doubtful 
validity,  and  will  work  great  injury  to  parties  in  interest. 

Those  are  our  grounds,  Mr.  Examiner. 

(The  entire  formal  Motion  is  as  follows:) 

Before  the  Wage  and  Hour  Division  Department  of  Labor 
In  the  Matter  of  Considering  the  Recommendations  of  In¬ 
dustry  Committee  No.  2,  for  the  Apparel  Industry. 

Motion  to  Discontinue  Hearing  Scheduled  for  November 
loth  Before  Examiner  Holland. 

Comes  now  the  Southern  Garment  Manufacturers  Asso¬ 
ciation,  by  its  attorneys,  and,  in  its  own  right  and  on  be¬ 
half  of  its  members,  moves  that  the  hearing  scheduled  to  be 
held  on  November  13,  1939,  and  continuing  thereafter,  be¬ 
fore  Thomas  Holland,  Esquire,  as  Trial  Examiner,  to  con¬ 
sider  the  recommendations  of  Industry  Committee  No.  2, 
for  the  establishment  of  minimum  wage  rates  for  the  ap¬ 
parel  industry,  be  discontinued  until  such  time  as  an  Ad¬ 
ministrator  shall  have  been  duly  appointed  and  qualified  to 
fill  the  vacancy  created  by  the  resignation  of  Elmer 
19  F.  Andrews,  lately  the  Administrator  of  the  Wage 
and  Hour  Division,  Department  of  Labor,  for  the  fol¬ 
lowing  reasons : 

1.  Section  8  (d)  of  the  Fair  Labor  Standards  Act,  1938, 
vests  in  the  Administrator  the  power  and  the  duty  to  con¬ 
sider  and  approve  under  the  conditions  specified  therein 

the  recommendation  of  an  industrv  committee  created  under 

* 

that  Act.  The  power  and  duty  so  vested  in  the  Administra¬ 
tor  is  one  requiring  the  exercise  of  judgment  and  discre¬ 
tion,  and  may  not  be  delegated. 

2.  That  it  is  advised,  believes  and  therefore  says,  that 
Elmer  F.  Andrews,  lately  the  Administrator  of  the  Wage 
and  Hour  Division,  Department  of  Labor,  has  resigned  and 
thereby  vacated  the  position  as  such  Administrator;  and 
that  the  President  of  the  United  States  has  not  as  yet  ap- 
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pointed  a  successor  to  the  said  office  of  Administrator  of 
said  Division  in  conformity  with  the  requirements  of  Sec¬ 
tion  4  (a)  of  the  Fair  Labor  Standards  Act.  While  it  may 
be  that  in  the  absence  of  an  Administrator  the  Wage  and 
Hour  Division  may  lawfully  perform  its  purely  administra¬ 
tive  or  routine  functions,  the  nature  of  the  power  and  duty 
conferred  upon  the  Administrator  by  Section  S  (d)  of  that 
Act  is  such  that  it  must  be  exercised  by  an  Administrator 
duly  appointed  and  qualified  under  the  terms  of  the  Act, 
and  there  is  at  this  time  no  such  duly  appointed  and  quali¬ 
fied  Administrator  to  exercise  such  power  or  discharge 
such  duty. 

20  3.  While  the  Administrator  may  possibly  desig¬ 
nate  a  Trial  Examiner  to  preside  at  a  hearing  to  re¬ 
ceive  evidence  for  or  against  the  recommendations  of  an 
industry  committee,  the  Administrator  must  at  all  times 
be  deemed  to  be  in  control  of  such  hearing,  and  the  receiv¬ 
ing  of  such  evidence  must  necessarily  be  for  the  considera¬ 
tion  of  the  Administrator  in  exercising  the  power  and  dis¬ 
charging  the  duty  vested  solely  in  him  by  the  Act.  With  no 
person  occupying  the  position  of  Administrator,  there  is  no 
person  to  whom  a  party  in  interest  may  appeal  from  any 
action  taken  by  a  Trial  Examiner  during  the  course  of  such 
a  hearing,  and  there  is  no  person  who  may  lawfully  have 
referred  to  him  the  evidence  adduced  at  such  hearing  for 
the  consideration  and  determination  contemplated  by  the 
Act.  In  this  situation  the  holding  of  the  hearing  is  at  least 
of  doubtful  validity,  and  will  work  great  injury  to  parties 
in  interest. 

SOUTHERN  GARMENT  MANUFAC¬ 
TURERS  ASSOCIATION,  INC. 

By  W.  GORDON  McKELVEY 
ALBERT  F.  BEASLEY 
Its  Attorneys 

Examiner  Holland:  Now  at  this  time  I  will  set  this  mo¬ 
tion,  and  give  you  my  ruling  on  it  later,  when  I  have  had  a 
chance  to  study  it,  later  on  today  or  tomorrow  morn- 

21  ing. 
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Mr.  Beasley::  I  didn't  understand  you — you  said 
vou  would  “set”  it? 

Examiner  Holland:  I  will  consider  it  and  give  you  my 
ruling  on  it  later  on  this  afternoon  or  tomorrow. 

Mr.  McNulty:  May  I  just  make  an  observation  on  behalf 
of  the  Acting  Administrator? 

Examiner  Holland:  Yes. 

Mr.  McNulty:  Mr.  Harold  D.  Jacobs,  in  niv  opinion,  by 
virtue  of  his  office  as  Deputy  Administrator,  lias  been  duly 
appointed  and  is  qualified  to  act  as  an  Administrator  at 
This  time.  Furthermore,  I  would  just  like  to  observe  that 
this  hearing  is  building,  simply  building,  a  record.  That 
is  the  purpose  of  the  hearing  and  final  action  must  be  taken 
after  the  record  is  closed  on  the  basis  of  that  record. 

Mr.  Beasley:  I  don't  want  to  make  an  argument,  but 
may  I  just  make  one  observation  in  answer  to  that  thought  ? 

As  I  understand  it,  the  Secretary  of  Labor  appointed  Mr. 
Jacobs  as  Acting  Administrator.  Section  4,  I  believe  it  is, 
of  the  Act,  specifies  that  the  Administrator  shall  be  ap¬ 
pointed  by  the  President  by  and  with  the  advice  and  con¬ 
sent  of  the  Senate. 

Now  I  assumed,  Mr.  Examiner,  that  the  purpose  of  the 
appointment  of  Mr.  Jacobs  was  to  discharge  the  admin¬ 
istrative  and  ministerial  duties  of  the  running  of  the  Divi¬ 
sion,  distinct  from  any  quasi-judicial  or  quasi-legis- 
22  lative  authority  conferred  upon  the  Administrator 
by  the  Act,  and  we  predicate  our  point  upon  the  fact 
that  we  consider  this  proceeding  to  be  one  looking  to  the 
discharge  of  such  quasi-judicial  or  quasi-legislative  func¬ 
tion. 

Examiner  Holland:  Well,  I  would  like  to  take  some  time 
to  study  this  motion,  Mr.  Beasley,  and  I  will  announce  my 
decision  on  it  later. 

So  we  will  proceed  with  the  hearing  and  I  will  announce 
my  ruling  later  on  this  afternoon  or  tomorrow  morning. 

Mr.  Pitts,  are  you  ready  to  proceed  with  the  Industry 
Committee's  side  of  the  case? 

Mr.  Pitts :  Yes. 
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On  behalf  of  Industry  Committee  Xo.  2  for  the  Apparel 
Industry,  it  is  my  purpose  to  introduce  evidence  to  show 
that  the  recommendations  of  this  Industry  Committee  are 
the  highest  minimum  wage  rates  which,  having  due  regard 
to  economic  and  competitive  conditions,  will  not  substanti¬ 
ally  curtail  employment  in  the  apparel  industry  as  a  whole, 
or  in  any  division  of  the  apparel  industry. 

In  accordance  with  the  schedule  prepared  by  the  Admin¬ 
istrator,  it  is  my  understanding  that  testimony  will  be  taken 
separately  upon  each  division  of  the  industry,  and  that  we 
will  begin  with  the  Dress  Division  of  the  industry. 

I  am  now  prepared  to  present  evidence  to  show  that  the 
minimum  wage  recommendations  of  35  cents  for  the 
23  dress  division  of  the  apparel  industry  will  not  sub¬ 
stantially  curtail  employment  in  that  division,  nor 
in  any  portion  of  that  division,  and  will  not  cause  any 
serious  dislocation  in  employment  in  that  division  of  the 
industry,  or  in  the  industry  as  a  whole. 

For  that  purpose,  I  would  like  first  to  call  upon  Mr. 
Tolies. 

Whereupon,  Newman  Arnold  Tolies  called  as  a  witness 
on  behalf  of  Industry  Committee  Xo.  2,  having  been  first 
duly  sworn,  was  examined  and  testified  as  follows: 

Direct  Examination 

Bv  Mr.  Pitts: 

•> 

Q.  Will  you  please  state  your  full  name,  Mr.  Tolies?  A. 
Xewman  Arnold  Tolies. 

Q.  And  your  address?  A.  3412  Quebec  Street,  X.  W., 
Washington,  D.  C. 

Q.  What  is  your  present  occupation,  Mr.  Tolies?  A.  I 
am  Assistant  Chief  Economist  of  the  Wage  and  Hour  Di¬ 
vision. 

Q.  How  long  have  you  held  that  position  ?  A.  Since  Sep¬ 
tember,  1938. 

Q.  Will  you  state  the  extent  of  your  training  in  the  eco¬ 
nomic  field,  your  education?  A.  I  have  degrees  in  either 
Economics  or  Business  from  the  University  of  Chi- 
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24  cago  and  Harvard;  also  work  at  the  London  School 
of  Economics. 

Q.  Have  you  had  any  experience  in  teaching  this  sub¬ 
ject?  A.  I  have,  over  5  years  at  Smith  College,  Mount 
Holyoke  College,  and  the  University  of  California. 

Q.  What  position  did  you  hold  prior  to  the  position  you 
now  have  ?  A.  I  was  Assistant  to  the  Chief  Economist  of 
the  Bureau  of  Labor  Statistics. 

Q.  In  that  position  were  you  engaged  in  the  preparation 
of  economic  studies  with  respect  to  various  industries!  A. 
I  was. 

Q.  Could  you  tell  us  something  about  those  studies,  the 
nature  of  them,  the  extent  of  them?  A.  Among  the  pub¬ 
lished  studies  were  studies  of  wages  and  weekly  earnings 
in  the  Woolen  and  Worsted  Industry,  the  Motor  Vehicle  In¬ 
dustry,  and  a  study  of  regional  differentials  in  the  cotton 
textile  industry.  I  also  assisted  in  the  preparation  of  the 
Secretary’s  Report  to  the  United  States  Senate  on  migra¬ 
tion  of  workers. 

Q.  Did  you  assist  in  preparing  the  economic  materials 
for  Industry  Committee  No.  2  for  the  Apparel  Industry? 
A.'  Yes,  under  Mr.  Daugherty,  the  Chief  Economist,  I  gave 
general  directions  to  Mr.  Nathan  Fine  and  Mr.  Frank 
Stocking,  Economists  of  the  Economic  Section  of  the 

25  Wage  and  Hour  Division.  These  gentlemen  and 
their  assistants  prepared  the  reports  of  the  Eco¬ 
nomic  Section  to  Industry  Committee  No.  2. 

Q.  By  the  way,  Mr.  Tolies,  did  those  studies  make  any 
recommendation  whatever  of  what  a  minimum  wage  in  the 
particular  field  should  be  ?  A.  No,  they  did  not,  they  con¬ 
sisted  of  analyzed  information  for  the  information  of  the 
Committee,  with  no  recommendation  or  suggestion  as  to 
what  the  minimum  should  be  to  be  recommended. 

Q.  Now  since  Industry  Committee  No.  2  made  its  rec¬ 
ommendations,  have  you  made  any  investigation  of  the  ef¬ 
fect  of  those  recommendations  upon  the  industry  ?  A.  Yes, 
I  have  personally  studied  these  recommendations,  using  all 
of  the  information  contained  in  the  reports  to  Industry 
Committee  No.  2,  and  in  addition,  I  have  made  a  study  of 
the  industry  from  all  available  sources,  available  to  me. 
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Q.  Now,  Mr.  Tolies,  you  are  probably  aware  of  the  def¬ 
inition  of  the  apparel  industry.  It  was  just  read  by  Mr. 
McNultv.  But  I  will  read  it  to  vou  again,  and  ask  that  vou 
pay  particular  attention  to  it. 

“The  manufacture  of  all  apparel,  apparel  furnishings 
and  accessories  made  by  the  cutting,  sewing,  or  embroidery 
processes,  except  knitted  outerwear,  knitted  underwear, 
hosiery,  men’s  fur-felt,  wool-felt,  straw  and  silk  hats,  and 
bodies,  ladies’  and  children’s  millinery,  furs,  and 

26  boots  and  shoes.” 

Nowr  will  you  please  state  whether  you  believe  this 
to  be  an  appropriate  definition  of  the  industry  for  the  pur¬ 
pose  of  consideration  of  the  minimum  wage  rate  or  rates  to 
be  recommended  and  approved?  A.  Yes,  I  believe  this  defi¬ 
nition  is  a  good  one  from  the  economic  standpoint.  The 
definition  of  the  entire  apparel  industry  is  a  broad  one.  Ex¬ 
cept  for  the  items  specifically  excluded,  it  placed  under  the 
jurisdiction  of  a  single  Industry  Committee  the  making  of 
all  garments  by  the  processes  of  cutting,  sewing  or  em¬ 
broidering.  There  is  a  very  wide  range  of  specific  articles 
included  under  this  definition,  from  the  cheapest  type  of 
men’s  shorts  to  the  most  expensive  types  of  tailored  suits 
and  dresses. 

During  the  period  of  the  National  Industrial  Recovery 
Act,  more  than  20  separate  Codes  of  Fair  Competition  w7ere 
approved  to  cover  portions  of  the  jurisdiction  which  is 
embraced  within  its  definition.  This  elaboration  of  many 
separate  types  of  minimum  wage  regulations,  under  the 
N.  R.  A.,  gave  rise  to  very  great  economic  and  administra¬ 
tive  difficulties.  The  essential  problem  was  that  no  single 
bodv  acted  to  coordinate  the  various  minimum  w’age  rates 
and  the  border-lines  which  were  created  between  the  dif¬ 
ferent  rates.  Neither  the  sponsors  of  an  individual  code, 
nor  the  Deputy  Administrator  in  charge  of  the  code,  was 
able  to  give  consideration  to  the  effect  of  that  par- 

27  ticular  code  upon  other  divisions  and  other  plants  in 
the  industry.  As  a  result,  a  great  number  of  cases 

arose  where  two  or  three  or  four,  or  more,  minimum  wage 
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rates  applied  unnecessarily  to  a  given  manufacturing  es¬ 
tablishment. 

Moreover,  close  competition  often  was  found  to  exist  be¬ 
tween  different  articles  of  apparel  for  which  different  mini¬ 
mum  wage  rates  had  been  established. 

Thus  competitive  advantages  and  disadvantages  were 
created  by  the  process  of  setting  up  individual  rates  with¬ 
out  opporunity  for  adequate  consideration  as  a  whole. 

By  contrast,  Administrative  Order  No.  7  placed  the  great 
bulk  of  apparel  manufacturing  under  the  jurisdiction  of  a 
single  industry  committee.  The  merit  of  this  definition  is 
that  it  recognizes  the  underlying  similarity  which  exists 
between  the  many  types  of  garment  manufacturing,  due  to 
the  fact  that  the  common  processes  of  cutting,  sewing  and 
embroidering,  are  used  throughout  the  industry 

As  a  result  of  the  recognition  of  this  underlying  similar¬ 
ity,  an  opportunity  was  given  to  Industry  Committee  No.  2 
to  consider  both  sides  of  any  problem  of  overlapping  of 
production  of  different  articles  or  of  such  close  competition 
as  demanded  the  establishment  of  a  single  minimum  wage 
rate.  Examination  of  the  articles  specifically  excluded 
from  this  definition  readily  reveals  the  fact  that 
2S1  special  circumstances  justify  their  separate  treat¬ 
ment. 

In  the  case  of  the  three  types  of  knitted  apparel,  outer¬ 
wear,  underwear  and  hosiery,  the  special  circumstance  is 
that,  these  garments  are  predominantly  manufactured  by 
establishments  which  engage  in  the  knitting  of  cloth,  as 
well  as  in  the  further  fabrication  of  the  finished  articles. 

Any  definition  which  would  draw  a  line  between  knit  cloth 
manufacturing  and  the  making  of  these  knitted  articles  of 
apparel,  would,  in  my  opinion,  be  unrealistic  and  would  sub¬ 
ject  the  dominant  producers  to  the  possibility  of  more  than 
one  minimum  wage  rate  without  any  adequate  opportunity 
for  the  examination  of  the  economic  necessity  of  such  treat¬ 
ment. 

Moreover,  any  shift  of  consumer  demand  that  may  exist 
between  these  knitted  garments  and  woven  garments  de¬ 
pends  more  upon  style  changes  than  upon  cost  and  price 
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factors.  Thus,  there  is  not  the  close  competition  on  a  price 
basis  which  might  otherwise  dictate  a  single  minimum  wage 
rate  for  the  excluded  and  the  included  articles. 

A  similar  situation  exists  as  regards  hats,  millinery,  furs 
and  shoes.  These  articles  are  seldom,  if  ever,  made  by  the 
same  establishments  as  those  engaged  in  the  processes 
within  the  definition  of  the  apparel  industry,  nor  is  there 
any  reason  to  believe  that  the  manufacturers  of  millinery, 
hats,  furs  and  shoes,  would  suffer  competitively  by 

29  the  establishment  of  wage  rates  for  the  manufacture 
of  these  products  which  might  differ  from  those 

applicable  to  the  apparel  industry  as  defined. 

By  the  same  token,  apparel  manufacturers  would  not  suf¬ 
fer  a  competitive  disadvantage  through  the  establishment 
of  distinct  minimum  wage  rates  for  millinery,  hats,  furs  and 
shoes. 

Examiner  Holland:  Just  a  moment,  Mr.  Tolies.  I  pre¬ 
sume  that  that  statement  you  have  just  read  was  prepared 
by  yourself? 

The  Witness:  It  was. 

Mr.  Pitts:  At  this  time,  with  your  permission,  I  would 
like  to  introduce,  through  Mr.  Tolies,  an  exhibit,  and  I  ask 
that  the  reporter  mark  that  for  identification  as  Exhibit, 
Committee  Exhibit  No.  1. 

(The  document  in  question  was  marked  as  Committee’s 
Exhibit  Xo.  1.  for  Identification.) 

Bv  Mr.  Pitts: 

•> 

Q.  Mr.  Tolies,  I  hand  you  a  copy  of  Committee’s  Exhibit 
No.  1  for  Identification,  and  ask  you  to  state  what  that  is, 
and  how  it  was  prepared,  its  sources,  and  summarize  its 
contents.  A.  This  exhibit  is  entitled, 4 ‘Report  of  the  Dress 
Branch  of  the  Apparel  Industry”.  It  was  prepared  by  the 
Economic  Section  of  the  Wage  and  Hour  Division, 

30  by  Mr.  Fine  and  Mr.  Stocking,  under  my  direction. 
It  was  presented  to  Industry  Committee  No.  2  for 

its  consideration  before  recommending  a  minimum  wage 
for  this  branch  of  the  Apparel  Industry. 
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Mr.  Zuckerman:  A  point  of  information  respecting  the 
testimony.  Am  I  to  understand  that  Mr.  Tolies  is  testify¬ 
ing  onlv  in  so  far  as  the  Industry  Committee  recommenda- 
tioil  and  its  relation  to  dresses  is  concerned?  Has  this 
testimony  heretofore  been  on  dresses,  only  on  dresses? 

Mr.  Pitts:  Mr.  Examiner,  the  testimony  that  Mr.  Tolies 
has  given  up  to  this  moment  has  been  directed  at  the  pro¬ 
priety  of  the  entire  definition  of  the  Apparel  Industry, 
preparatory  to  giving  testimony  with  respect  to  the  defini¬ 
tion  of  the  dress  industry,  and  with  respect  to  the  econom¬ 
ics  of  the  dress  industry.  lie  is  now  proceeding  directly  to 
give  testimony  with  respect  to  the  dress  division  of  the 
apparel  industry. 

Mr.  Zuckerman:  May  I  therefore,  in  view  of  the  fact 
that  Mr.  Tolies  has,  until  now,  testified  on  the  general  sub¬ 
ject,  although  I  am  not  scheduled  to  appear  here  today,  may 
1  reserve  the  right  to  cross-examine  Mr.  Tolies  when  my 
industry  is  called,  or  has  its  day  before  the  Examiner? 

Examiner  Holland:  Mr.  Pitts,  I  suppose  you  will  have 
a  similar  statement  made  each  time  bv  Mr.  Tolies? 

Mr.  Pitts:  We  don’t  intend  to  make  statements  with  re¬ 
spect  to  the  overall  definition  of  the  Apparel  Indus- 
31  try  at  any  other  time,  and  we  are  quite  willing  that 
Mr.  Tolies  be  cross-examined  with  respect  to  his 
statement  on  the  entire  definition,  and  he  will  be  available 
at  the  time  the  Infants’  and  Children’s  Ware  Division 
comes  on  for  hearing. 

Mr.  Zuckerman:  Is  that  satisfactory,  Mr.  Examiner? 

Examiner  Holland:  Yes. 

114  Samuel  L  Hoffman  called  as  a  witness  on  behalf 
of  Industry  Committee  No.  2.,  being  first  duly  sworn, 
was  examined  and  testified  as  follows: 

Direct  Examination 

Bv  Mr.  Pitts: 

•» 

Q.  Mr.  Hoffman,  will  you  give  your  full  name  and  ad¬ 
dress  to  the  Reporter,  please? 


! 
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138  (The  garments  referred  to  were  received  in  evi¬ 
dence  as  Exhibits  7-A,  7-B,  8-A  and  8-B) 

Examiner  Holland:  Let’s  not  have  quite  as  much  talk¬ 
ing  out  there.  AVe  can’t  hear  out  here. 

All  right,  Mr.  Zuckerman. 

Cross  Examination 
By  Mr.  Zuckerman: 

Q.  You  testified  at  the  outset  that  since  1904  you  have 
been  a  manufacturer  of  wrappers,  kimonos,  bath  robes,  and 
articles  of  a  similar  nature.  Is  that  correct?  A.  Yes. 

Q.  You  testified  as  to  a  method  of  manipulation  in  order 
to  meet  the  increased  labor  cost,  you  made  reference  to 
children’s  dresses.  You  were  not  testifying  as  a  children’s 
dress  manufacturer  but  you  were  simply  giving  your  own 
opinion,  is  that  correct  ?  A.  I  am  as  much  a  children ’s-dress 
maker  as  I  am  a  liouse-dress  maker  and  I  say  that  that 
opinion  applies  as  much — 

Q.  I  asked  whether  you  were  giving  your  opinion  as  a 
children ’s-dress  maker.  A.  I  am  giving  my  opinion  as  a 
dress  manufacturer,  whether  it  is  size  6  or  50  doesn't  make 
any  difference. 

Q.  I  am  not  trying  to  trap  you.  A.  I  understand.  I 
won’t  let  you. 

139  Q.  All  I  want  to  know  is  whether  you  are  giving 
your  opinion — good  or  bad,  is  it  your  opinion?  A. 

My  honest  opinion  is — and  I  am  absolutely  sure  that  I  am 
correct — what  applies  to  housedresses  applies  to  children’s 
dresses. 

Q.  But  that  is  your  opinion?  A.  Yes. 

Q.  I  hope  you  exercise  better  judgment  when  you  act 
as  chairman  of  the  subcommittee  of  the  apparel  industry. 

Mr.  Pitts:  I  move  that  that  be  stricken. 

Examiner  Holland:  I  am  going  to  limit  cross-examina¬ 
tion  closely  if  there  are  any  more  of  that  sort  of  comments. 

Mr.  Zuckerman:  It  happens  to  be  a  statement  of  the 
truth,  if  you  want  to  take  it  from  the  record  it  is  all  right 
with  me. 
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Examiner  Holland:  Wo  will  leave  it  in  and  note  the  ob¬ 
jection. 

Mr.  Zuckennan:  Any  testimony  by  any  witness  as  to 
any1  other  industry  but  dresses,  during  the  course  of  a  dress 
hearing,  is  certainly  irrelevant. 

Mr.  Pitts:  1  don't  agree  with  that.  I  think  this  is  a  unit 
and  should  be  treated  as  such  and  for  the  purpose  of  taking 
testimony  only,  we  are  taking  them,  focused  at  a  par- 
140  ticular  product. 

Mr.  Zuckennan:  As  I  understand  the  rules,  each 
division  will  be  heard  at  a  specific  time  and  if  any  testi¬ 
mony  is  received  as  to  any  branch  other  than  that  par¬ 
ticular  branch,  I  sav  it  is  unfair  to  overv  other  branch  of 
the  industry  unless  they  are  notified  to  be  present. 

Mr.  Pitts  knows  what  his  witnesses  are  going  to  testify 
and  if  thev  are  going  to  testify  as  to  children’s  w’ear  at  this 
time,  it  is  his  dutv  to  notify  me  so  that  I  mav  be  here. 

Examiner  Holland:  You  were  fortunately  here  at  this 
point,  so  that  is  water  under  the  bridge.  We  will  have  to 
meet  each  one  of  these  problems  as  they  arise. 

Mr.  Lieberman:  I  just  wanted  to  say  regarding  that  re¬ 
mark  that  Mr.  Zuckennan  was  not  supposed  to  be  here, 
but  he  was  actively  participating  in  a  hearing  which  he 
was  not  supposed  to  represent. 

1071  Children's  and  Women's  Outerwear 

Examiner  Holland:  Now  I  believe  the  next  discussion  is 
Children's  and  Women's  Outerwear. 

How  many  witnesses  do  vou  have,  Mr.  Zuckerman? 

Mr.  Zuckennan :  I  think  maybe  you  can  get  through  now. 
I  have  a  privilege  motion  to  make  in  connection  with  this 
hearing. 

Examiner  Holland:  You  are  assuming  "we  are  starting 
the  Infants’  and  Children's  Outerwear? 

Mr.  Schlezinger :  We  would  prefer  a  recess  until  the 
afternoon  session,  and  I  think  it  would  be  better  all  around 
if  Mr.  Tolies’  testimony  were  presented  first. 

Examiner  Holland:  Let  us  hear  Mr.  Zuckennan ’s  mo¬ 
tion,  and  see  what  is  up. 


Mr.  Zuckerman :  This  motion  is  directed  to  an  adjourn¬ 
ment  of  this  hearing  to  a  later  date,  and  in  the  alternate, 
if  not  adjourn  it,  then  the  privilege  extended  to  the  United 
Infants’  and  Children’s  Wear  Association — 

Examiner  Holland:  (Interposing)  Are  you  speaking  of 
the  entire  industry,  or  the  division  in  which  vou  are  in- 
terested? 

1072  Mr.  Zuckerman:  I  am  talking  about  the  hearing 
on  the  Infants’  and  Children’s  wear  division,  that 

it  be  set  over  to  a  later  date,  or  in  the  alternate,  if  in  your 
judgment  you  don’t  want  to  set  it  over,  that  the  privilege 
be  extended  to  the  Infants’  and  Children’s  Wear  Associa¬ 
tion  to  introduce  testimonv  at  a  later  date.  The  reason  whv 
this  motion  is  made,  Mr.  Holland,  we  were  here  on  No¬ 
vember  13,  we  were  told  at  that  time  that  the  hearing  on 
the  Infants’  and  Children’s  Wear  Division  would  take  place 
on  December  4,  and  a  notice  to  that  effect  was  given  to  us, 
a  regular  printed  notice.  We  notified  our  office  that  the 
hearing  would  take  place  on  December  4,  so  they  in  turn 
might  notify  those  of  our  people  who  are  interested  and 
might  care  to  come.  If  vou  recall  on  the  first  dav  of  this 
hearing,  opportunity  was  afforded  us  to  introduce  exhibits. 
We,  knowing  the  hearing  was  set  to  December  4,  did  not 
avail  ourselves  of  that  opportunity  because  we  felt  we  had 
ample  time  in  which  to  do  it.  We  went  back  to  New  York. 

On  November  16,  we  received  a  telegram  and  a  con¬ 
firmation  from  Mr.  Harold  Jacobs  advising  us  that  the 
hearing  had  been  advanced  to  November  27.  On  that  date 
I  wrote  a  letter  to  Mr.  Jacobs  as  follows: 

“This  is  to  acknowledge  receipt  of  your  telegram  of  No¬ 
vember  15th  in  which  you  advise  that  the  hearing  on  In¬ 
fants’  and  Children’s  Wear  Division  has  been  ad- 

1073  vanced  to  Monday,  November  27th,  1939,  instead  of 
December  4th,  as  originally  noticed. 

“Upon  receipt  of  your  original  notice  we  communicated 
with  those  of  the  members  of  our  Industry  who  will  testify, 
some  of  whom  are  located  in  distant  points  of  the  country, 
advising  them  of  the  date  of  the  hearing  and  to  be  ready 
to  testify  on  December  4th,  which  they  doubtlessly  have 
prepared  to  do. 
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“In  addition,  advancing  the  date  of  the  hearing  does  not 
afford  us  ample  opportunity  to  properly  examine  the  many 
exhibits,  records,  transcripts,  and  administrative  orders 
introduced  into  the  records  by  your  division,  the  right  to 
examination  of  which  has  been  granted  by  Mr.  Thomas 
Holland,  and  which  are  so  vital  and  necessary  to  the  proper 
presentation  of  our  case. 

“In  view  of  all  of  the  foregoing,  it  is  obvious  that  it  will, 
therefore,  now  be  inconvenient  for  us  to  appear  on  the  ad¬ 
vanced  date. 

“We  would  appreciate  your  scheduling  the  Infants’  and 
Children’s  Wear  hearing  on  the  date  as  originally  set, 
namely,  December  4th,  1939,  or  later,  but  no  sooner  than 
that  date. 

“Will  you  please  advise  us  that  this  request  has  been 
granted.’’ 

Not  having  received  a  reply  to  that  letter,  on  Wed- 
1074  nesdav  last,  the  22nd,  I  flew  down  to  Washington.  I 
inquired  about  the  letter.  I  asked  Mr.  Cobb  about 
it.  He  had  no  knowledge  of  it.  Finally  it  was  discovered. 
The  letter  was  received  on  November  17,  but  was  not  re¬ 
ceived  by  the  Legal  Division  until  that  morning,  or  the 
evening  before.  I  made  my  plea  then  for  an  adjournment. 
I  called  attention  to  the  fact  that  my  request  for  an  ad¬ 
journment  was  reasonable,  I  called  attention  to  the  fact 
that  all  the  time  left  to  prepare  was  that  afternoon.  I 
couldn’t  work  on  Thanksgiving  Day,  I  had  Friday  to  pre¬ 
pare,  Saturday  and  Sunday,  and  I  said  that  under  those 
circumstances  it  would  seem  to  me  fair  and  right  that  the 
hearing  be  put  over. 

My  request  was  denied.  I  was  told  that  the  proper  place 
to  make  my  application  would  be  at  the  hearing  today. 
When  I  got  back  to  New  York  that  evening  I  found  a  tele¬ 
gram.  The  telegram  had  been  sent  out  after  my  visit  to  the 
Legal  Division  of  the  Wage  and  Hour  Department.  It 
reads : 

“RE  HEARING  ON  INFANTS  AND  CHILDRENS 
OUTERWEAR  DIVISION  OF  APPAREL  INDUSTRY 
SCHEDULED  DEFINITELY  TO  COMMENCE  MON- 
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DAY  NOVEMBER  TWENTY  SEVENTH.  NO  CHANGE 
CONTEMPLATED.  LETTER  FOLLOWS— JOSEPH 
RAUH  ASSISTANT  GENERAL  COUNSEL  WAGE 
AND  HOUR  DIVISION.” 

I  ask,  Mr.  Examiner,  that  either  this  hearing  in  its  en¬ 
tirety  be  set  over  to  a  later  date,  or  in  the  alternate,  if  you 
feel  in  your  judgment  that  you  want  the  hearing  to 

1075  go  on,  that  we  be  given  the  right  at  some  later  date 
to  augment  our  testimony  by  some  further  witnesses 

and  evidence. 

Examiner  Holland:  Well,  I  want  you  to  have  a  chance 
to  be  heard,  Mr.  Zuckerman,  and  I  have  no  objection  to 
making  it  possible  for  you  to  do  so.  I  suppose  this  sched¬ 
ule  has  been  rearranged  because  we  have  been  going  at  such 
a  terrific  rate. 

Mr.  Zuckerman:  I  see. 

Examiner  Holland :  It  is  just  a  question  of  arranging  a 
date  when  you  can  be  heard,  some  morning  or  afternoon, 
or  a  whole  day,  when  there  isn’t  anything  scheduled  at  the 
present  time.  Let  me  ask  Mr.  Cobb  if  it  is  possible  next 
Monday,  it  is  December  4th,  to  hear  Mr.  Zuckerman ’s  wit¬ 
nesses.  What  have  you  on  on  December  4th? 

Mr.  Cobb:  We  have  Cloaks  and  Suits,  and  also  Ladies’ 
Handbags. 

Examiner  Holland:  That  is  a  fairly  full  dav.  You  will 
need  probably  a  whole  morning,  won’t  you,  Mr.  Zucker¬ 
man? 

Mr.  Zuckerman:  Are  you  discussing  advancing  the  en¬ 
tire  hearing? 

Examiner  Holland:  No,  I  think  that  as  long  as  it  has 
been  scheduled  we  will  go  on  with  the  Government’s  wit¬ 
nesses  and  the  other  people  who  are  here,  and  simply  give 
you  a  chance  to  put  on  your  witnesses. 

Mr.  Zuckerman :  In  other  w'ords,  you  are  granting 

1076  me  the  opportunity  to  augment  any  testimony  I  may 
make? 

Examiner  Holland:  Yes. 

Mr.  Zuckerman :  Well,  that  is  all  right. 
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Examiner  Holland :  Let  us  make  this  definite,  then.  Let, 
us  not  leave  Mr.  Zuckerman  up  in  the  air.  What  day  do 
you  have  there  l  Let  us  take  half  a  day.  How  about  Fri¬ 
day  afternoon  of  this  week? 

Mr.  Zuckerman:  Well,  may  I  suggest  this,  Mr.  Holland, 
in  that  connection.  I  have  another  motion  that  I  want  to 
make,  and  if  that  motion  is  denied  and  the  hearing  goes  on, 
then  of  course  depending  on  the  testimony  that  is  adduced 
and  the  data  which  1  will  submit  as  Counsel  for  the  Asso¬ 
ciation,  it  may  not  be  necessary  for  me  to  request  the  op¬ 
portunity  for  further  time.  Suppose  you  just  give  me  the 
opportunity  to  ask  for  further  time,  and  that  is  all  I  want. 

Examiner  Holland:  All  right. 

Mr.  Zuckerman:  Is  Mr.  Pitts  here? 

Examiner  Holland:  Mr.  Schlezinger  is  taking  his  place. 

Mr.  Zuckerman:  This  is  a  motion  in  reference  to  the 
recommendation  for  the  wage  order  as  made  by  Industry 
Committee  No.  2. 

The  Infants’  and  Children’s  Wear  Industry  objects  to 
the  recommendation  for  a  Wage  Order  as  made  by  In¬ 
dustry  Committee  No.  2  for  the  Apparel  Industry,  and 
urges  upon  the  Administrator  that  this  recommendation  be 
set  aside,  at  least  to  the  extent  that  it  affects  In- 
1077  fants’  and  Children’s  Wear,  on  the  ground  that: 

First:  Industry  Committee  No.  2,  as  constituted, 
is  not  representative  of  the  Infants’  and  Children’s  Wear 
Industry  in  that  the  employer  portion  thereof  does  not  con¬ 
tain  a  representative  of  the  Infants’  and  Children’s  Wear 
Industry,  as  required  by  Sec.  5  (b)  of  the  Fair  Labor 
Standards  Act; 

Second:  That  the  Infants’  and  Children’s  Wear  Indus¬ 
try7  is  an  industry  “engaged  in  commerce  and  the  produc¬ 
tion  of  goods  for  commerce”,  as  prescribed  by  Sec.  5  (a)  of 
thb  Act,  and  its  inclusion  in  the  Apparel  Industry  over  its 
objections  is  contrary  to  law  and  in  violation  of  its  legal 
rights  and  detrimental  to  the  best  interests  of  the  Infants’ 
and  Children’s  Wear  Industry; 

Third:  That  Industry  Committee  No.  2  does  not  con¬ 
tain  a  ‘like  number  of  persons  representing  employers  and 


119 


employees’,  as  made  mandatory  by  Sec.  5  (b)  of  the  Act, 
and  hence  any  recommendation  emanating  from  an  indus¬ 
try  committee  so  constituted  is  unlawful; 

Fourth:  That  the  appointment  to  Industry  Committee 
No.  2  of  four  employee  representatives  of  the  Infants’  and 
Children’s  Wear  Industry  and  the  omission  and  failure  to 
appoint  one,  if  not  a  ‘like  number  of  employer  representa¬ 
tives’  of  the  Infants’  and  Children’s  Wear  Industrv 

1078  is  contrary  to  the  provisions  of  Sec.  5  (b)  of  the  Act 
and  unlawful; 

Fifth:  That  the  inclusion  of  Infants’  and  Children’s 
Wear  as  part  of  Industry  Committee  No.  2,  and  hence  as 
part  of  the  Apparel  Industry  is  arbitrary  and  contrary  to 
the  established  groupings  of  wearing  apparel,  and  detri¬ 
mental  to  the  interests  of  the  Infants’  and  Children’s  Wear 
Industrv  and  unlawful ; 

Sixth:  That  the  recommendations  of  Industrv  Commit- 
tee  No.  2  as  affecting  infants’  and  children’s  wear  were  not 
made  in  accordance  with  law,  nor  were  they  supported  by 
the  necessary  evidence  contemplated  by  the  Act; 

Seventh:  That  in  accordance  with  Sec.  8  (d)  of  the 
Act,  the  Administrator  must  disapprove  the  recommenda¬ 
tions  made  by  Industry  Committee  No.  2,  at  least  to  the 
extent  that  said  recommendations  affect  the  Infants’  and 
Children’s  Wear  Industry; 

Eighth:  That  in  view  of  all  of  the  foregoing,  Industry 
Committee  No.  2  can  legally  make  no  recommendations 
with  respect  to  a  Wage  Order  for  the  Infants’  and  Chil¬ 
dren’s  Wear  Industry  which  can  be  properly  the  subject 
matter  of  a  public  hearing. 

Ninth:  No  recommendation  for  a  Wage  Order  that  af¬ 
fects  the  Infants’  and  Children’s  Wear  Industry  can  be 
the  subject  matter  of  a  public  hearing  unless  the 

1079  employers  of  that  industry  shall  have  been  repre¬ 
sented  on  the  Industry  Committee  submitting  such 

recommendations. 

Tenth:  In  view  thereof  the  continuance  of  this  public 
hearing,  at  least  to  the  extent  that  it  affects  the  Infants’ 
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ami  Children’s  Wear  Industry,  is  contrary  to  the  law  and 
should  be  discontinued  forthwith. 

Wherefore,  it  is  moved: 

(a)  That  the  recommendation  of  Industry  Committee 
No.  2  for  a  Wage  Order  be  disapproved  at  least  to  the  ex¬ 
tent  that  it  affects  the  Infants’  and  Children’s  Wear  In¬ 
dustry; 

(b)  That  this  public  hearing  be  discontinued  forthwith, 
at  least  to  the  extent  that  it  affects  the  Infants’  and  Chil¬ 
dren's  Wear  Industrv; 

(C)  That  the  Administrator  immediately  appoint  an  In¬ 
dustry  Committee  for  the  Infants’  and  Children’s  Wear 
Industry  to  make  a  recommendation  for  a  Wage  Order  as 
prescribed  by  the  Fair  Labor  Standards  Act. 

Examiner  Holland:  This  motion  is  a  pretty  big  order. 
I  would  hate  to  rule  on  it  at  the  moment.  Supposing  that 
promptly  at  2:00  o'clock  I  make  my  ruling  on  that.  I  would 
be  glad  to  give  Counsel  a  chance  to  comment  briefly  on  this. 
I  don’t  know  that  we  need  much  in  the  wav  of  comment. 
It  is  quite  an  extensive  motion.  Mr.  Lieberman?  I 
wouldn’t  talk  long  on  it. 

Mr.  Lieberman:  In  my  opinion  this  motion 
1080  should  be  denied  because  it  is  not  based  upon  the 
law  governing  this  case.  You  will  find,  Mr.  Exam¬ 
iner,  that  the  Administrator  by  law  is  required  to  appoint 
an  Industry  Committee.  He  is  not  required  by  law  to  ap¬ 
point  a  separate  Industry  Committee  for  each  classification 
of  an  industry.  In  this  particular  instance  the  Industry 
Committee  No.  2  was  appointed  in  accordance  with  law  and 
in  accordance  with  the  requirement  that  due  consideration 
should  be  given  to  geographical  locations.  The  law  spe¬ 
cifically  provides  that  an  industry  committee  may  make 
separate  recommendations  on  wages  for  various  classifica¬ 
tions.  Thus  we  find  that  under  Section  5  (a)  it  speaks 
about  the  general  committee,  speaks  about  the  committee 
for  the  industry  as  a  whole,  and  under  Section  8  (c)  it  re¬ 
fers  to  the  recommendations  about  wages  specifically,  the 
entire  industry  committee  to  make  separate  recommenda¬ 
tions  for  each  classification.  And  the  branch  of  the  In- 
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fants’  and  Children’s  Industry  is  merely  one  classification 
of  the  general  Apparel  Industry.  Since  the  Industry  Com¬ 
mittee  as  a  whole  was  appointed  in  accordance  with  the 
law  that  Industry  Committee  has  the  power  to  make  such 
recommendations  for  the  various  classifications,  including 
the  Infants’  and  Children’s  industry,  as  the  investigation 
warrants. 

I  therefore  conclude  that  there  was  no  obligation  on  the 
part  of  the  Administrator  to  appoint  a  separate  committee 
for  this  classification,  and  therefore  the  motion  is 

1081  out  of  order. 

Mr.  Zuckerman:  As  long  as  he  has  commented  I 
think  it  fair  that  we  be  allowed  to  comment  on  every  part 
of  the  motion. 

Examiner  Holland:  Do  you  want  to  to  take  long? 

Mr.  Zuckerman:  No,  I  don’t. 

I  direct  attention  to  the  fact  that  Section  5  (a)  provides 
that  the  Administrator  shall  appoint  a  Committee  for  each 
industry  engaged  in  commerce  and  goods  for  commerce. 
Our  industry  is  engaged  in  commerce  and  the  production 
of  goods  for  commerce,  goods  for  commerce  separate  from 
the  industry  at  large. 

I  direct  attention  to  the  fact  that  Section  5  (b)  reads:  “it 
shall  include”,  meaning  Industry  Committee,  “a  number  of 
disinterested  persons  representing  the  public”,  et  cetera, 
et  cetera.  In  the  appointment  a  like  number  of  persons  rep¬ 
resenting  employees  in  the  industry  and  a  like  number  rep¬ 
resenting  employers  in  the  industry. 

I  direct  attention  to  the  fact  that  the  Apparel  Industry 
Committee  as  constituted  has  thereon  representatives  of 
the  union,  employers  in  our  industry, — and  yet  there  is  not 
a  single  one,  let  alone  a  like  number  of  employers,  of  the 
Infants’  and  Children’s  Outerwear  Division. 

I  hold  that  Section  5  (b)  is  mandatory,  and  that  that  fail¬ 
ure  nullifies  every  act  of  that  division  as  it  affects  Infants’ 
and  Children’s  wear. 

1082  Mr.  Schlezinger:  Mr.  Examiner,  I  wish  to  com¬ 
ment  in  addition  to  the  statements  made  by  Mr. 

Zuckerman. 


I  request  that  the  motion  be  denied.  Under  Section  8  (b) 
of  the  Act,  the  only  issues  involved  at  this  hearing  are 
whether  the  recommendations  are  made  in  accordance  with 
law.  The  constitution  of  the  Committee  isn’t  at  issue  in 
this  hearing.  Obviously  the  question  of  whether  the  recom¬ 
mendation  is  supported  by  the  evidence  adduced  at  this 
hearing  cannot  yet  be  decided  since  as  yet  no  evidence  with 
respect  to  this  industry  has  been  introduced;  and  the  ques¬ 
tion  of  whether  the  recommendation  of  the  Committee  was 
made  in  accordance  with  the  law,  that  refers  to  Section  8 
(b)  of  the  Act.  The  record  already  contains  extensive  ma¬ 
terial  showing  the  scope  of  the  Committee’s  investigation. 

Examiner  Holland:  Is  there  any  further  comment  from 
any  interested  party? 

Mr.  Abt :  I  join  in  the  remarks  made  by  Mr.  Lieberman 
and  Mr.  Schlezinger.  I  question  whether  this  motion  is 
properly  addressed  to  you  at  this  time.  I  do  not  have  the 
regulations  governing  the  hearing  before  you,  but  as  I  re¬ 
call  them,  the  purpose  of  this  hearing  was  to  hear  evidence; 
the  Administrator  who  will  finally  have  to — on  this  record, 
— will  hear  arguments  on  the  record,  and  it  seems  this 
question,  which  goes  to  the  legal  constitution  of  the 
1083  Committee,  is  not  based  upon  the  evidence  but  some 
matter  of  law  outside  of  this  record,  and  should 
properly  be  addressed  to  the  Administrator  at  the  conclu¬ 
sion  of  this  hearing  rather  than  to  you  at  this  time. 

Mr.  Zuckerman:  A  new  phase  has  been  introduced  in 
this  hearing,  as  to  vour — 

Examiner  Holland:  (Interposing)  I  will  consider  the 
motion,  if  that  will  take  care  of  that. 

Mr.  Zuckerman :  I  also  want  to  call  your  attention  to 
the  point  Mr.  Abt  raises,  under  Section  10  of  the  Act,  no 
action  should  be  reviewed  unless  it  be  urged  before  the  Ad¬ 
ministrator,  and  I  consider  you  the  Administrator’s  repre¬ 
sentative.  I  also  direct  your  attention  to  the  fact  that  the 
only  time  the  Administrator  may  approve  an  order  is  if  it 
is  made  in  accordance  with  law,  so  if  the  Committee  that 
niakes  the  recommendation  never  was  properly  constituted, 
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it  could  make  no  recommendation  as  provided  under  Sec¬ 
tion  10. 

Mr.  Lieberman :  I  would  like  to  get  a  copy  of  that  motion 
so  that  during  the  recess  I  may  study  it,  and  then  at  2 
o’clock  present  such  additional  grounds — 

Examiner  Holland:  (Interposing)  Well,  I  think  at  2 
o’clock  1  shall  either  support  Mr.  Zuckerman  or  dismiss  or 
rule  adversely  on  the  motion. 

Mr.  Lieberman:  If  you  think  it  is  necessary,  then  may  I 
call  your  attention  to  Section  (h)  of  subsection  3, 

1084  definition : 

Industry  means  a  trade,  business,  industry  or 
branch  thereof  or  group  of  industries  in  which  individuals 
are  gainfully  employed. 

Taking  this  definition  provided  for  by  law,  if  this  In¬ 
fants’  and  Children’s  Wear  Industry  shall  be  deemed  a 
separate  industry,  then  it  would  come  in  that  definition 
that  it  may  be  included  in  a  group  of  industries. 

Examiner  Holland :  I  think  we  will  get  this  by  discussing 
Mr.  Zuckerman ’s  clothes. 

Mr.  Zuckerman:  In  that  connection,  Mr.  Holland,  I  di¬ 
rect  your  attention  to  the  fact  that  the  Administrator,  in 
his  instructions  to  the  Apparel  Industry  when  it  convened, 
I  will  point  it  out  to  you,  called  the  attention  of  the  Com¬ 
mittee  to  the  fact  that  the  Apparel  Industry  Committee  as 
then  in  session  represented  the  unanimity  of  opinion  of  all 
the  groups  that  they  considered  were  part  of  the  Apparel 
Industy,  so  that,  as  far  as  the  industry  is  concerned,  he  has 
already  interpreted  that  provision  to  mean  not  any  arbi¬ 
trary  selection  made  by  him,  but  that  the  grouping  shall  be 
by  voluntary  consent  of  those  groups,  and  so  that  if  four 
or  five  groups  want  to  get  together,  they  may  do  so,  and  if 
that  wasn’t  it,  what  was  the  purpose  of  October  2nd  if  not 
to  get  that  consent? 

Examiner  Holland :  All  right.  I  will  take  the  mo- 

1085  tion  under  advisement  and  rule  on  it  at  2  o’clock. 

(Whereupon,  at  12  o’clock  noon,  the  hearing  was 
recessed  until  12  o’clock  p.  m.,  of  the  same  day.) 
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10S6  Afternoon  Session 

(The  hearing  was  resumed  at  2:00  o’clock,  p.  m.) 

Examiner  Holland :  Let  us  resume  the  hearing. 

This  is  a  continuation  of  the  section  of  the  study  dealing 
with  infants’  and  children's  outerwear,  and  at  the  conclu¬ 
sion  of  this  morning's  session,  Mr.  Zuckerman  presented  to 
me  a  motion  to  dismiss.  I  have  during  the  lunch  hour  con¬ 
sidered  this  motion  carefully,  and  I  am  denying  the  motion. 
I  don't  think  it  calls  for  any  extended  explanation  on  my 
part,  or  for  any  comment  except  from  Mr.  Zuckerman. 

Mr.  Zuckerman:  Mr.  Examiner,  you  said  that  you  are 
denving  our  motion  to  dismiss.  Our  motion  is  in  three 
parts:  First,  that  the  hearing,  insofar  as  infants’  and  chil¬ 
dren’s  wear  be  discontinued;  secondly,  that  any  recom¬ 
mendation  made  by  the  Industry  Committee  No.  2  can  not 
be  operative  since  it  has  not  been  made  in  accordance  with 
the  law;  and  thirdly,  that  an  Industry  Committee  be  ap¬ 
pointed  now  for  the  Infants’  and  Children’s  Wear  Indus¬ 
try. 

I  assume  when  vou  sav  that  vou  are  denving  our  motion 
to  dismiss,  you  are  denying  all  three  parts. 

Examiner  Holland:  Of  course,  Mr.  Zuckerman,  I  am 
only  denying  within  the  limits  of  my  power.  I  don’t  be¬ 
lieve  that  I  have  the  power  to  do  some  of  these  things  that 
you  want  done.  I  don’t  think  that  this  is  the  forum  or  I  am 
the  proper  official  to  appeal  to,  so  of  course  I  am  only 
3087  denying  the  motion  within  the  limits  of  my  own 
power  as  the  presiding  officer  here. 

Mr.  Zuckerman :  Therefore,  I  accept  your  denial  only  as 
presiding  officer  with  the  understanding  that  it  may  well  be 
that  the  Administrator,  when  he  considers  this  record,  may 
see  fit  to  change  your  ruling  on  the  motion. 

Examiner  Holland:  I  believe  that  I  am  subject  to  re¬ 
versal  on  my  ruling.  I  would  say  very  definitely  that  I  may 
be  reversed. 

Mr.  Zuckerman:  Merely  for  the  record,  Mr.  Examiner, 
I  will  take  exception  to  your  denial  of  my  motion. 

Examiner  Holland:  All  right. 
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Mr.  Pitts,  will  you  proceed? 

Mr.  Pitts:  I  would  like  to  call  Mr.  Tolies  on  behalf  of 
the  Industry  Committee. 

Examiner  Holland:  Mr.  Tolies  has  previously  been 
sworn  and  so  may  proceed  directly. 

Whereupon  Newman  Arnold  Tolies  recalled  as  a  witness 
for  and  on  behalf  of  Industry  Committee  Xo.  2,  having  been 
previously  sworn,  was  examined  and  testified  as  follows: 

Direct  Examination 

By  Mr.  Pitts : 

Q.  Mr.  Tolies,  on  November  13,  when  you  testified 

1088  at  an  ealier  session  of  this  hearing,  you  gave  your 
qualifications  and  your  background,  did  you  not?  A. 

Yes,  sir. 

Mr.  Pitts:  I  will  ask  that  the  reporter  mark  this  ma¬ 
terial  as  Committee’s  Exhibit  Xo.  22  for  identification. 

(The  documents  referred  to  were  marked  Committee’s 
Exhibits  Xo.  22  for  identification.) 

By  Mr.  Pitts: 

Q.  1  hand  you  Committee’s  Exhibit  Xo.  22  for  identifica¬ 
tion,  and  ask  you  to  state  what  that  is,  and  give  a  summary 
of  it  and  how  it  was  prepared,  with  particular  reference  to 
the  sources.  A.  This  exhibit  is  entitled  “Report  on  the  In¬ 
fants’  and  Children’s  Wear  Industry,  and  it  was  prepared 
bv  the  Economic  Section  of  the  Wage  and  Hour  Division 
under  the  direction  of  the  Chief  Economist  and  myself.  It 
was  presented  to  the  Apparel  Industry  Committee  on  June 
14,  1939,  and  thus  was  before  that  committee  at  the  time  the 
recommendations  for  this  and  other  Divisions  of  the  Ap¬ 
parel  Industry  were  being  formulated. 

In  the  preparation  of  this  report  the  following  sources 
were  used: 

The  Census  of  Manufacturers  for  1935  and  1937 ; 

A  study  by  the  Women’s  Bureau  of  the  United  States  De¬ 
partment  of  Labor  on  hourly  earnings  and  costs  in 

1089  the  manufacture  of  infants’  and  children’s  wear  dur¬ 
ing  the  spring  of  1939. 
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These  were  presented  to  us  in  the  form  of  unpublished 
tabulations  and  the  results  of  which  were  published  in  this 
report. 

The  Monthly  Summary  of  Foreign  Commerce  as  of  De¬ 
cember,  1938,  published  by  the  United  States  Bureau  of 
Foreign  and  Domestic  Commerce; 

The  Annual  report  of  the  Governor  of  Puerto  Rico  for 
the  year  1937  to  1938. 

The  X.  R.  A.  Code  of  Fair  Competition  for  the  Infants  * 
and  Children’s  Wear  Industry; 

The  X.  R.  A.  Study  entitled,  “Evidence  Study  Xo.  19, 
Infants’  and  Children’s  Wear  Industry,”  published  July, 
1935; 

Publications  of  the  U.  S.  Tariff  Commission,  entitled 
“Concessions  granted  bv  the  United  States  in  the  Trade 
Agreement  with  Switzerland.” 

Publication  of  the  Controller’s  Congress  of  the  Xational 
Retail  Dry  Goods  Association,  entitled,  “1937  Depart¬ 
mental  Merchandising  and  Operating  Results  of  Depart¬ 
ment  Stores  and  Specialty  Stores,”  published  June  193S. 

The  Census  of  Business  for  1935. 

The  brief  presented  to  the  Apparel  Industry  Committee 
by  the  International  Ladies’  Garment  Workers  Union  in 
April,  1939. 

A  glance  at  this  report  will  indicate  that  the  fol- 
1090  lowing  aspects  of  this  division  of  the  industry  are 
treated. 

Definition,  number  and  size  of  establishments,  number  of 
wage-earners,  value  of  products,  geographic  location,  raw 
materials,  method  of  marketing,  finance  competitive  condi¬ 
tions,  union  agreements,  and  wages. 

The  wage  section  incorporated  the  results  transmitted  to 
us  bv  the  Women’s  Bureau,  based  on  the  field  studv  which 
the  Women’s  Bureau  itself  made. 

Mr.  Pitts:  Mr.  Examiner,  I  ask  that  this  be  received  in 
evidence  as  Committee’s  Exhibit  Xo.  22. 

'  Examiner  Holland :  The  exhibit  identified  will  be  re¬ 
ceived  in  evidence. 
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(The  documents  above  referred  to  were  received  in  evi¬ 
dence,  and  marked  Committee’s  Exhibit  Xo.  22.) 

By  Mr.  Pitts: 

Q.  The  Industry  Committee  has  recommended  a  35  cent 
minimum  wage  for  the  infants’  and  children’s  outerware 
division  of  the  apparel  industry,  defining  that  division  as 
follows : 

“The  manufacture  of  infants’  and  children’s  dresses, 
skirt  and  blouse  suits,  rompers,  creepers,  sportswear  and 
play  apparel,  including  sun-suits,  gym-suits,  snow-suits, 
ski-suits,  slacks  and  beachwear,  infants’  outerwear,  brother 
and  sister  suits,  baby  boys’  and  boys’  wash  suits,  and  sim¬ 
ilar  infants’  and  children’s  garments  not  elsewhere  speci¬ 
fied,  from  any  woven  materials  or  from  purchased 

1091  knitted  materials.” 

Have  you  made  any  study  or*  this  division  of  the 
industry  as  defined,  and  of  the  effect  of  a  35  cent  minimum 
wage  to  that  division?  A.  I  have. 

Q.  Have  you  prepared  any  statement  on  those  studies? 
A.  I  have  such  a  statement. 

Q.  "Will  you  read  that  statement  ?  A.  In  studying  the 
effect  of  the  minimum  wage  recommended  on  this  division 
of  the  industry,  I  have  had  access  to  the  materials  pre¬ 
sented  to  the  Industry  Committee,  and  to  such  other  ma¬ 
terials  as  I  and  my  assistants  could  lay  their  hands  upon. 
I  perhaps  should  comment  first  on  the  definition. 

I  believe  that  this  is  a  satisfactory  definition  for  the  pur¬ 
pose  of  setting  a  minimum  wage  of  35  cents  in  the  light  of 
the  other  recommendations  made  by  the  apparel  industry 
committee. 

The  chief  problem  in  establishing  a  separate  definition  of 
the  apparel  industry  for  infants’  and  children’s  wear  is 
that  of  distinguishing  this  division  from  the  divisions  which 
manufacture  various  other  types  of  women’s  apparel.  Ac¬ 
cording  to  the  Census  of  Manufacturers  for  1937,  for  ex¬ 
ample,  a  total  of  $73,000,000  worth  of  infants’  and  chil¬ 
dren’s  outerwear  was  manufactured  of  the  types  specified 
within  the  scope  of  the  particular  definition  for  this 

1092  division  of  the  industry. 
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At  the  same  time,  apparel  to  the  value  of  $114,000,- 
000  was  manufactured  for  infants  and  children  of  types  not 
specified  within  this  division  of  the  industry,  as  used  by 
the  Apparel  Industry  Committee.  These  latter  products 
have  been  covered  under  various  other  divisions  of  the  ap¬ 
parel  industry,  and  I  believe  wisely  so,  because  they  can 
not  be  separated  from  similar  items  of  apparel  made  for 
adults. 

For  the  most  part,  the  manufacture  of  infants’  and  chil¬ 
dren's  apparel  is  intimately  associated  with  the  manufac¬ 
ture  of  apparel  for  men  and  women.  However,  the  types  of 
infants’  and  children’s  apparel  considered  specifically 
under  the  definition  for  this  division  are  those  which  are 
most  separable  from  other  products  of  the  apparel  indus¬ 
try. 

Of  the  238  firms  surveved  bv  the  Women’s  Bureau  in  the 

•>  » 

spring  of  1938  which  produced  infants’  and  children’s  out¬ 
erwear  as  their  main  products,  that  is,  infants'  and  chil¬ 
dren's  outerwear  of  the  type  specified  in  this  definition, 
only  four  firms  made  other  products  as  well. 

One  firm  made  43  per  cent  women's  dresses;  one  firm 
made  30  per  cent  ladies’  blouses,  and  two  firms  made  very 
minor  proportions  of  uniforms. 

Now,  the  Women’s  Bureau  surveyed  a  total  of  2,049  firms 
in  all  of  the  branches  of  the  apparel  industry  assigned  to 
i  hat  Bureau.  Of  these  2,049  firms,  only  21  firms  were  found 
to  be  making  infants’  and  children’s  wear  as  defined  for  the 
purpose  of  this  division  as  a  secondary  product. 
1093  I  noted  first,  you  see,  the  firms  which  were  primarily 

1  making  these  types  of  infants’  and  children’s  wear, 
and  secondarily  making  other  types  of  apparel.  I  am  now 
speaking  of  the  firms  which  were  primarily  making  other 
types  of  apparel,  and  secondarily  making  infants’  and 
children’s  wear. 

Mr.  Zuckerman :  What  was  the  number  ? 

The  Witness:  Twenty-one  firms  out  of  2,049. 

A  considerable  production  of  infants’  and  children’s 
outerwear  was  found  to  be  a  minor  portion  of  the  product 
of  17  of  these  21  firms.  The  other  four  firms  had  very  mis- 
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cellaneous  minor  products.  The  17  firms  classified  as 
follows:  All  of  these  firms  were  primarily  making  other 
products : 

Two  firms  making  children’s  dresses  to  the  extent  of  40 
per  cent  of  the  product; 

Two  firms  making  children’s  dresses  to  the  extent  of  20 
or  21  per  cent; 

One  firm  making  children’s  dresses  to  the  extent  of  5 
per  cent; 

One  firm  making  play  suits  to  the  extent  of  less  than  2 
per  cent; 

Eight  firms  making  children’s  dresses  in  very  minor 
quantities ; 

One  firm  making  children’s  aprons; 

One  firm  making  children’s  play  suits  and  sun  suits: 

One  firm  making  a  combination  of  boys’  and  girls’ 
1094  play  apparel,  gym  suits  and  shorts. 

Now,  that  degree  of  overlapping  of  production  in 
21  firms  and  only  to  a  minor  extent  in  most  of  those  cases, 
represents,  I  believe,  a  rather  exceptionally  clean-cut  divi¬ 
sion  of  the  industry  considering  that  we  are  now  talking 
about  the  apparel  industry,  which  has  a  very  great  degree 
of  overlapping  in  general  in  its  various  divisions.  Such 
a  clean-cut  division  could  not  have  been  attained  if  infants’ 
and  children’s  wear  had  been  defined  very  broadly,  for  if 
an  additional  $114,000,000  worth  of  garments  had  been 
taken  into  the  definition  of  this  division  such  items  as  chil¬ 
dren’s  coats,  boys’  pants  and  suits,  boys’  windbreakers, 
pajamas;  semi-dress  pants,  shorts,  and  union  suits  might 
all  be  considered  in  that  broad  sense,  infants’  or  children’s 
apparel,  and  those  divisions  would  have  involved  a  great 
deal  of  overlapping  and  in  some  eases  inability  to  distin¬ 
guish  except  on  a  size  basis,  as  between  the  products  which 
then  would  have  been  within  this  division  in  contrast  with 
the  products  of  other  divisions  of  the  industry. 

Coming  back  to  the  17  firms  out  of  the  2,049  we  find  that 
these  17  firms  were  making  in  addition  to  infants’  and 
children’s  wear  as  here  defined,  various  articles  for  which 
a  minimum  wage  rate  of  35  cents  would  be  required,  under 
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the  recommendations  of  Industry  Committee  No.  2.  Since 
the  chief  overlapping  of  production  as  between  products 
!  covered  by  this  division  of  the  industry  occurs  in 
1095  connection  with  other  products  bearing  a  rate  of  35 
cents  under  the  recommendations  of  this  Committee, 
I  conclude  that  the  minimum  practical  difficulty  will  arise 
under  this  definition  as  long  as  the  recommendations  of 
the  Industry  Committee  are  approved  in  the  form  now 
before  this  hearing. 

I  conclude,  therefore,  from  the  findings  of  the  Bureau 
of  the  Census  and  agencies  which  have  conducted  field 
surveys  of  the  apparel  industry,  that  the  Committee  has 
specified,  as  to  which  the  fields  of  apparel  could  be  defined 
as  infants'  and  children's  outerwear,  that  a  minimum  wage 
rate  which  is  consistent  with  its  recommendations  for  the 
chief  fields  of  apparel  which  are  related  to  this  division  of 
the  industry,  and  that  the  remaining  problems  of  distin¬ 
guishing  these  products  from  those  which  bear  different 
minimum  wage  rates,  are  comparable  of  satisfactory 
solution. 


Now,  as  to  the  effect  of  the  35  cent  minimum  on  this 
division  of  the  industry  as  defined:  The  average  hourly 
earnings  of  all  workers  in  this  division  during  this  spring, 
the  spring  of  this  year,  as  found  by  the  field  survey  of  the 
Women's  Bureau,  and  a  portion  of  the  survey  of  the 
Bureau  of  Labor  Statistics,  amounts  to  40.7  cents  an  hour. 

In  the  spring  of  1939,  when  the  legal  minimum  was  25 
cents  an  hour,  about  one-fifth  of  the  workers  in  this  divi¬ 
sion  were  found  to  be  earning  less  than  30  cents  an  hour. 

In  order  to  calculate  the  effect  of  a  35  cents  mini- 


1096  mum  at  this  time,  1  have  assumed  that  the  same 
proportion  of  the  workers  as  that  which  was  previ¬ 
ously  earning  less  than  30  cents  is  now  earning  exactly  30 
cents  and  hour,  and  that  no  other  wage  increases  have 
occurred.  On  these  assumptions,  the  average  wage  in  this 
division  would  now  be  41.4  cents  an  hour. 


The  combined  results  of  the  field  surveys  of  this  division 
showed  that  8.6  per  cent  of  the  workers  were  earning 
between  30  and  32  Mi  cents  an  hour,  and  that  11.2  per  cent 
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of  the  workers  were  earning  between  32 14  and  35  cents  an 
hour. 

Using  these  percentages  of  workers  at  various  present 
wages  I  calculated  that  the  raising  of  all  workers  in  this 
division  who  are  now  earning  less  than  35  cents  an  hour 
up  to  a  minimum  of  35  cents,  would  require  an  increase  in 
the  wage  bill  in  this  division  of  about  4  per  cent. 

The  method  used  in  making  this  calculation  was  explained 
in  my  testimony  of  November  13th.  Accordingly,  I  am  not 
repeating  that  explanation  at  this  time  unless  requested. 
That  calculation  of  a  4  per  cent  increase  in  the  wage  bill 
does  not  include  anv  voluntarv  increase  in  the  wages  of 
workers  who  are  already  earning  35  cents  an  hour  or  more. 
The  reasons  for  excluding  these  increases  in  wages  above 
the  minimum  were  also  given  in  my  testimony  011  Novem¬ 
ber  13th. 

Now,  as  to  operating  costs  of  the  manufacturing  con¬ 
cerns  : 

The  Women’s  Bureau,  which  made  a  field  survey  of  a 
portion  of  this  division  found  that  labor  costs 
1097  average  30  per  cent  of  the  costs  of  operation  of 
manufacturing  firms.  Using  this  ratio,  it  is  evident 
that  a  4  per  cent  increase  in  the  wage  bill  would  be  equiva¬ 
lent  to  an  average  increase  in  operating  costs  of  less  than 
1-1/4  per  cent;  actually  1.1  per  cent. 

Some  further  allowance  may  be  made  for  indirect 
increases  of  such  items  as  Social  Security  taxes  and  interest 
charges  on  the  financing  of  pay  rolls.  The  nature  of  these 
further  increases  in  operating  costs  was  also  explained  in 
my  testimony  of  November  13th. 

When  all  possible  allowances  have  been  made  for  indirect 
increases  in  labor  costs,  for  increases  in  other  operating 
costs,  and  for  increases  in  other  labor  costs,  it  is  clear  that 
the  total  operating  costs  of  firms  and  departments  manu¬ 
facturing  the  products  in  this  division  will  be  increased 
by  less  than  2  per  cent,  as  a  direct  result  of  a  35  cent  min¬ 
imum. 

I  do  not  believe  that  an  average  2  per  cent  increase  in 
the  operating  costs  of  firms  manufacturing  these  products 
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will'  cause  substantial  curtailment  of  employment  in  this 
division.  Some  of  the  increased  operating  costs  will  be 
absorbed  out  of  profit  margins  of  manufacturers;  other 
costs  will  be  upset  by  relatively  slight  changes  in  specifi¬ 
cations  of  garments.  The  variability  in  such  specifications 
was  presented  in  another  connection  in  the  course  of  my 
testimonv  on  November  13th.  Much  greater  in- 

1098  creases  in  the  costs  of  raw  materials  than  the  in¬ 
crease  now  under  consideration  are  met  by  manu¬ 
facturers  from  time  to  time. 

Finally,  1  should  not  expect  any  substantial  curtailment 
of  the  volume  of  purchases  of  these  products  and  hence 
of  employment  in  this  division  even  if  the  average  price 
of  these  products  should  rise  by  the  full  2  per  cent. 

All  that  information  relates  to  the  division  as  a  whole. 
1  have  also  considered  the  separate  wage  figures  obtained 
by  the  Women’s  Bureau  for  each  of  the  13  areas. 

Examiner  Holland:  Mr.  Tolies,  do  we  have  in  the  record 
the  Women’s  Bureau  Survey? 

The  Witness:  We  have  not,  except  insofar  as  the  per¬ 
centages  are  contained  in  this  exhibit.  I  can  identify  the 
place — 

Examiner  Holland:  You  are  referring  to  the  Women’s 
Bureau  Survey,  and  I  was  wondering  if  I  missed  the  intro¬ 
duction  of  the  wage  survey. 

The  Witness:  The  survey  is  in  press.  I  am  hoping  to 
have  it  introduced  in  the  record  of  this  hearing  if  it  becomes 
available  before  this  hearing  adjourns.  It  is  not  available 
now. 

By  Examiner  Holland. 

Q.  You  mean  today?  A.  No,  in  the  record  of  the  full 
hearing.  This  Women’s  Bureau  survey  was  simply 

1099  a  portion  of  the  broader  survey,  made  by  the  Wo¬ 
men’s  Bureau  on  many  branches  of  the  apparel 

field  at  our  request,  and  we  "were  furnished  tables  from 
that  survey,  and  on  request,  explanations  when  required, 
of  the  meaning  of  those  tables. 

Q.  Is  it  your  plan  to  place  in  the  record  a  completed 
copy  of  that  survey  of  all  branches? 
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Mr.  Pitts:  I  might  answer  that,  Mr.  Examiner,  as  Mr. 
Tolies  has  stated  the  finished  documents  showing  the 
Women’s  Bureau  wage  survey  is  in  the  process  of  being 
printed,  and  it  is  in  no  form  to  be  presented  as  an  exhibit 
or  certainly  not  in  as  good  form  as  it  will  be  when  printed, 
and  we  intend  to  put  that  in  evidence  later  in  the  hearing. 

Those  wage  surveys  relate  to  various  products,  not  only 
this  one. 

The  Witness:  When  I  speak  as  I  was  just  speaking  of 
the  13  areas  for  which  the  Women’s  Bureau  shows  wage 
figures,  I  was  referring  to  Table  7  in  the  report  of  the 
Economic  Section  which  shows  these  separate  wage  fig¬ 
ures  for  the  separate  areas. 

Examiner  Holland:  All  right.  I  simply  wanted  to  clear 
up  where  that  Women’s  Bureau  survey  was. 

Go  ahead. 

The  Witness :  I  have  made  individual  calculations  as  to 
the  effect  of  a  35  cent  minimum  on  the  wage  bill  and  the 
operating  costs  of  firms  in  each  of  these  13  areas. 
1100  I  find  that  a  35  cent  minimum  would  require  in¬ 
creases  in  operating  costs  of  less  than  one  per  cent 
in  five  areas,  which  employ  nearly  half  of  the  workers  in 
this  division,  and  those  five  areas  are  California,  Massa¬ 
chusetts,  Missouri,  New  York  City,  and  Philadelphia. 

These  five  areas  would  all  have  operating  costs  increases, 
therefore,  of  less  than  the  average  calculated  for  the  divi¬ 
sion  as  a  whole. 

Nearly  all  of  the  areas  employing  the  remaining  half  of 
the  workers  in  this  division  would  face  increases  in  oper¬ 
ating  costs  of  from  one  to  two  per  cent.  These  other  areas 
are  Connecticut,  Michigan,  Indiana,  and  Ohio,  which  is 
considered  as  one  area,  and  New  Jersey,  Up-State  New 
York,  and  Up-State  Pennsylvania. 

The  most  extreme  increase  in  wages,  and  therefore  in 
operating  costs,  would  occur  in  the  three  areas  of  Chicago, 
Texas,  and  the  combined  area  of  Maryland  and  Virginia. 
These  three  areas  combined  account  for  less  than  5  per 
cents  of  the  workers  surveyed  by  the  Women’s  Bureau. 

In  these  exceptional  areas  the  increases  in  operating 


134 


costs  as  a  direct  result  of  the  recommended  minimum  would 
range  from  2.2  per  cent  to  3.2  per  cent. 

Even  if  the  application  of  the  recommended  minimum 
should  cause  some  curtailments  in  these  last-named  three 
areas,  it  is  clear  that  this  would  not  amount  to  sub- 

1101  stantial  curtailment  in  the  division  as  a  whole,  and 
actually  it  is  far  from  certain  that  employment 

would  be  greatly  curtailed  even  in  these  exceptional  areas. 

I  am  informed  that  most  of  the  firms  of  these  exceptional 
areas  are  making  garments  at  unusually  low  prices,  under 
conditions  of  sub-normal  productivity  as  compared  with 
the  standard  in  this  division.  I  believe  that  it  will  be 
possible  to  retain  employment  even  in  these  exceptional 
areas,  by  adjustments  in  the  price  lines  of  merchandise 
and  by  increases  in  efficiency.  Some  progress  in  this  direc¬ 
tion  has  already  been  made. 

Ihsofar  as  the  problem  involves  a  re-training  of  rela¬ 
tively  inefficient  labor,  the  wage  and  hour  division  has 
shown  that  it  will  cooperate  by  the  granting  of  unusual 
tolerances  for  the  employment  of  learners  as  justified. 
Doubtless  something  more  can  be  done  by  employment  in 
the  efficiency  of  management. 

Finally,  I  must  observe  that  the  35  cent  minimum  will  not 
establish  any  competitive  disadvantage  even  if  those  areas 
which  now  pay  the  lowest  wages  pay  the  additional 
amounts  required  under  the  35  cent  minimum.  The  mini¬ 
mum  will  have  the  effect  of  bringing  wages  in  these  areas 
somewhat  closer  to  the  wages  in  areas  which  have  been 
accustomed  to  paying  higher  wages,  and  thus  the  average 
hourly  earnings  in  Texas  will  rise  from  30.9  cents, 

1102  as  of  last  spring,  to  36.1  cents,  as  a  direct  result  of 
a  35  cent  minimum,  while  at  the  same  time  the  aver¬ 
age  in  New  York  City  will  rise  from  53.9  cents  to  54.5  cents. 

The  average  earnings  in  Texas  will  approach  somewhat 
more  closely  to  the  average  earnings  in  New  York  City, 
but  the  Texas  average  will  still  be  18.4  cents  below  that  of 
New  York  City. 
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By  Mr.  Pitts : 

Q.  Have  you  made  those  computations  from  the  basic 
figures  obtained  from  the  Women’s  Bureau?  A.  I  have. 

Q.  Are  they  set  forth  in  the  exhibit  that  we  have  intro¬ 
duced,  Exhibit  No.  22?  A.  I  am  not  sure  whether  those 
particular  last  computations  are  set  forth  in  the  exhibit  but 
the  basic  figures  on  which  they  were  constructed  have  been 
set  forth  therein. 

Q.  Will  you  examine  that  exhibit  and  see  if  they  are 
stated  there?  A.  I  find,  for  instance,  as  to  the  basic  figures, 
first  of  all,  that  Table  7,  the  last  column,  contains  the  dis¬ 
tribution  of  hourly  earnings  in  Texas,  and  in  the  third 
column  on  the  second  page  of  Table  7  is  the  distribution  for 
New  York  City;  and  then  on  page  22,  Table  11,  there  is 
shown  the  percentage  increase  in  the  wage  bill  in  each  of 
these  areas,  which  can  be  read  across  for  the  35  cent 
1103  minimum,  to  give  the  percent  increase  to  be  applied 
to  the  previous  average  for  each  of  these  areas. 

It  is  from  those  computations  that  I  obtain  the  resulting 
average  of  36.1  cents  for  Texas,  and  54.5  cents  for  New 
York  City,  after  the  adoption  of  the  35  cent  minimum. 

Q.  Have  you  made  any  similar  calculations  as  to  the 
effect  of  the  35  cent  minimum  on  various  plants? 

By  plant  average,  or  by  size  of  plant,  or  otherwise  ?  A. 
Yes,  I  have.  The  Women's  Bureau  transmitted  to  us  and 
we  published  in  the  report  which  has  been  put  in  as  an  ex¬ 
hibit,  Exhibit  22,  a  classification  of  plants  according  to  the 
average  hourly  earnings  by  all  workers  in  each  of  these 
plants. 

Q.  What  page  of  that  exhibit  is  that?  A.  Page  25,  Table 
13.  There  will  be  found  the  resulting  distributions  of  indi¬ 
vidual  employees’  earnings  in  each  of  these  groups  of 
plants,  classified  in  2-1/2  cent  intervals,  from  25  to  60  cents; 
and  in  5  cent  intervals  from  60  cents  to  80  cents,  then  shown 
as  plants  paying  between  80  and  90  cents,  and  a  dollar  and 
$1.25  and  $1.25  and  under  $1.50.  There  are  some  gaps  in 
the  distribution  toward  the  top,  because  there  were  not 
plants  in  each  possible  range. 
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Now,  this  is  not  simply  a  statement  of  plants  and  em¬ 
ployees,  which  were  found,  but  is  a  distribution  of  the  indi¬ 
vidual  employee  earnings  in  each  of  these  groups  of 

1104  plants.  That  makes  possible  the  calculation  of  the 
effect  of  any  given  minimum  on  a  small  group  of 

plants  all  of  which  were  paying  almost  the  same  hourly 
eanlings  prior  to  the  introduction  of  the  minimum. 

I  have  made  the  same  type  of  calculation  as  to  the  effect 
of  the  minimum  on  each  of  these  groups  of  plants,  and  can 
present  any  of  them  on  request.  I  will  attempt  to  sum¬ 
marize,  however,  the  results. 

The  direct  effect  of  a  35  cent  minimum  on  plants  average 
froiii  371/L>  to  40  cents,  in  the  spring  of  this  year,  would  be 
to  increase  their  operating  costs  by  exactly  one  per  cent. 
I  may  say  with  reference  to  operating  costs  that  I  have 
taken  a  flat  30  per  cent  ratio  of  labor  costs  to  operating 
costs,  in  each  case. 

We  also  know  the  proportion  of  all  of  the  employees 
surveyed,  which  are  to  be  found  in  each  of  these  groups 
of  plants.  That  can  be  obtained,  as  a  matter  of  fact,  from 
Table  13,  since  the  numbers  are  shown  in  absolute  terms. 
Thus  it  is  possible  to  relate  the  differential  effect  of  mini¬ 
mum  on  portions  of  the  industry  from  high  to  low  effect, 
and  to  state  the  proportion  of  the  total  employment  which 
is  furnished  by  each  group  of  plants  paying  similar  wages. 

To  return  to  the  37 Mi  to  40  cent  group,  it  is  possible  to 
state  that  9/lOths  of  the  workers  are  employed  in  plants 
whose  operating  costs  will  be  increased  directly  by 

1105  less  than  3  per  cent — excuse,  me,  the  dividing  line 
there  is  not  37Mi — I  merely  took  that  for  the  purpose 

of  illustration ;  it  is  32 M>.  That  is,  nine-tenths  of  the  work¬ 
ers  were  employed  in  plants  averaging  32 M>  or  more,  and 
one-tenth  was  employed  in  plants  averaging  less  than  32M> 
cents.  At  that  dividing  line,  the  increase  in  operating  costs, 
the  group  32  M»  to  35,  would  be  actually  2.1  per  cent,  in  oper¬ 
ating  costs,  whereas  the  group  averaging  30  to  32 2/>  cents 
would  have  increases  of  3.4. 

The  actual  division  line  would  like  somewhere  between 
those  two  and  it  may  be  safely  estimated,  at  not  more  than 
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3  per  cent.  That  is  the  basic  for  the  statement  that  the 
plants  employing  nine-tenths  of  the  workers  would  have 
operating  costs  increased  3  per  cent  or  less  and  only  one- 
tenth  would  be  employed  in  plants  having  operating  costs 
increases  of  3  per  cent  or  more. 

In  the  extreme  group  of  plants  which  paid  all  of  their 
employees  averages  of  less  than  321/i>  cents  an  hour,  in  the 
spring  of  this  year,  operating  costs  increases  would  range 
from  3.4  per  cent  to  about  5  per  cent. 

It  is  very  evident  from  these  figures  that  the  group  of 
plants  in  which  any  possibility  of  decreased  employment 
might  arise  employ  only  a  very  small  fraction  of  the  work¬ 
ers  in  this  division  of  the  industry.  Moreover,  these  plants 
are  not  concentrated  in  any  particular  area;  thus  the 
1106  35  plants  surveyed  by  the  Women’s  Bureau  which 
were  paying  less  than  32J/>  cents  to  all  employees  in 
the  spring  of  this  year  were  found  to  be  located  in  Chicago, 
Connecticut,  Maryland  and  Virginia,  Michigan,  Indiana, 
Ohio,  New  Jersey,  Up-State  New  York,  Philadelphia,  Up- 
State  Pennsylvania,  and  Texas,  and  in  each  of  these  areas 
there  were  located  other  plants  which  paid  higher  wages 
and  which  therefore  faced  lower  increases  in  costs  as  a 
result  of  the  35  cent  minimum. 

By  Mr.  Pitts : 

Q.  Mr.  Tolies,  do  you  have  information  on  State  mini¬ 
mum  wage  orders  which  apply  to  infants  and  childrens 
outerwear?  A.  The  chief  ones  are  those  of  New  Jersey  and 
Massachusetts.  Several  States  have  established  such 
orders;  New  Jersey  is  a  State  which  employs  more  than  a 
fifth  of  the  workers  in  this  division,  and  it  has  a  directory 
order  covering  the  manufacture  of  infants’  and  children’s 
outerwear  and  providing  for  a  35  cent  minimum,  the  same 
as  that  recommended  by  the  Apparel  Industry  Committee. 

This  directors  order  was  effective  Julv  3, 1939.  Notice  of 
this  minimum  wage  order  has  been  introduced  at  this  hear¬ 
ing  subject  to  the  furnishing  of  a  duplicate  copy. 

Massachusetts,  which  employees  an  additional  3.8  per 
cent  of  the  workers  in  this  division  has  established  a  mini¬ 
mum  rate  of  29-1/6  cents  an  hour. 
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Although  other  State  minimum  wage  orders  are  in  exist¬ 
ence  thev  are  either  too  old  or  have  too  small  an 
•> 

1107  effect  on  the  production  of  infants  ’  and  children’s 
outerwear  to  be  significant  at  this  time,  in  my  opinion. 

Q.  What  do  you  mean  by  being  “too  old?”  Are  they  not 
still  orders?  A.  Well,  1  mean  that  the  investigation  on 
which  the  order  was  based  in  these  other  cases  is  from  so 
different  a  period  than  the  present  one  that  the  judgment, 
if  any,  whether  a  higher  or  lower,  as  to  the  wage,  would  not 
be  particularly  revealing  in  connection  with  the  minimum 
to  be  established  at  this  time. 

The  Massachusetts  and  New  Jersey  orders  are  rather 
recent  ones.  There  are  four  or  five  other  rather  recent 
ones — not,  however,  applying  significantly  to  infants’  and 
children’s  outerwear,  either  because  this  division  didn’t 
come  under  the  order  or  because  the  proportion  of  the 
workers  involved,  that  are  employed  in  that  State,  is  so 
very  small. 

The  Massachusetts  and  New  Jersey  ones  are  therefore 
th^  important  ones,  and  New  Jersey  much  more  important 
than  Massachusetts  in  terms  of  employment  in  this  division. 

Q.  Do  you  have  any  information  on  the  union  wage  rates 
paid  in  this  division  of  the  industry?  A.  Yes.  As  for  other 
divisions  of  the  apparel  industry,  economists  of  the  Eco¬ 
nomic  Section  under  my  direction  made  a  thorough  exami- 

!  nation  of  the  files  of  union  agreements  of  both  the 

1108  International  Ladies  Garment  Workers  Union  and 
the  Amalgamated  Clothing  Workers  of  America. 

Both  of  them  have  collective  agreements  with  firms  manu¬ 
facturing  infants’  and  children’s  wear. 

The  minimum  wage  rates  provided  for  manufacturing 
employees  in  the  agreements  enforced  between  the  Interna¬ 
tional  Ladies  Garment  Workers  Union  and  manufacturers 
in  the  New  York  metropolitan  area  were  found  in  Troy, 
New  York,  Massachusetts,  New  Jersey,  Pennsylvania,  St. 
Louis,  Kansas  City,  Missouri,  four  cities  in  Texas. 

They  are  shown — the  nature  of  the  minima  provided  in 
these  agreements  are  shown  in  Table  4,  page  11  of  Com¬ 
mittee  Exhibit  No.  22. 
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In  this  table,  the  lowest  and  highest  minimum  wage  rates 
for  various  occupations  provided  in  these  collective  agree¬ 
ments  are  given.  For  each  occupation  the  lowest  figure  is 
the  lowest  minimum  found  in  any  contract  and  the  highest 
minimum  is  the  highest  one  mentioned  in  any  contract,  as 
of  the  early  spring  of  this  year.  I  am  not  informed  about 
changes  that  may  have  been  made  since  that  time. 

The  lowest  union  rates  were  those  for  Texas  firms,  one 
collective  agreement  with  an  association  of  employers,  and 
four  agreements  with  individual  firms,  and  the  blanket 
minimum  there  is  from  20  to  25  cents  an  hour,  and  the  next 
lowest  for  one  firm  in  Troy,  New  York,  with  a  minimum  of 
271/->  to  30  cents  an  hour  for  examiners  and  finishers. 

1109  In  most  other  agreements,  as  may  be  seen  by  inspec¬ 
tion  of  this  table,  the  minimum  is  fixed  at  32*4,  35, 

37  or  40  cents  or  more  per  hour. 

Q.  Mr.  Tolies,  for  the  purpose  of  correcting  the  record, 
if  such  is  necessary  or  proper,  I  hand  you  Committee’s  Ex¬ 
hibit  No.  3,  entitled  “State  Minimum  Wage  Laws  and 
Orders,”  and  refer  you  to  page  14  and  ask  you  whether  or 
not  your  statement  that  the  minimum  wage  applicable  in 
Massachusetts  was  29-l/6th  cents  an  hour  is  correct. 

If  you  will  look  at  the  item  checked  at  the  foot  of  the  page, 
Mr.  Tolies,  it  may  assist  you.  A.  I  am  very  sorry.  Appar¬ 
ently  it  is  incorrect. 

Q.  What  is  the  wage  scale  ?  A.  The  minimum  shown  here 
for  experienced  workers  is  35  cents  an  hour,  and  our  lower 
minimum  for  inexperienced  workers  which  I  would  take  it 
would  be  something  different  from  the  minimum  now  under 
consideration. 

Q.  And  that  is  the  minimum  applicable  to  employees  in 
Massachusetts  in  the  infants’  and  children’s  division?  A. 
It  says  among  other  things  infants’  clothing  and  similar 
lines,  Order  No.  13,  directory  October  1,  1937,  mandatory 
July  1,  1938. 

Q.  On  November  13,  Mr.  Tolies,  I  believe  that  you  testi¬ 
fied  with  respect  to  studies  that  you  made  relating  to 
transportation  costs,  and  living  costs,  as  a  basis  for 

1110  wage  differentials. 
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Have  you  any  comment  to  make  with  respect  to 
possible  classifications  in  this  division  of  the  industry?  A. 
Yes,  I  have  a  brief  comment.  First,  that  more  than  nine- 
tenths  of  the  workers  in  this  division  are  employed  in  the 
North;  that  is  a  fact  that  is  of  particular  interest  as  regards 
this  particular  division. 

As  to  the  general  problem  I  stated  then,  and  I  state  now, 
that  existing  information  does  not  appear  to  justify  a  re¬ 
gional  classification  of  minimum  wages,  on  the  basis  of 
different  costs  of  either  transportation  or  living  costs. 

As  to  living  costs,  it  is  obvious  that  the  situation  of 
workers  in  the  infants’  and  children’s  outerwear  division 
does  not  differ  from  that  of  other  workers  located  in  the 
same  areas,  and  hence  conclusions,  based  on  the  general 
costs  of  living  figures,  are  applicable  to  any  division  of  the 
industry. 

As  to  transportation  costs,  I  will  only  remark  that  the 
possibility  of  sharp  differences  was  tested  by  a  study  of  the 
cost  of  shipping  cotton  work  shirts,  and  it  was  found  that 
no  significant  regional  differences  existed  in  that  case  and 
if  there  is  anv  difference  between  the  case  of  the  cotton 
work  shirts  and  that  of  outerwear  for  infants  and  children 
it  must  be  one  in  which  the  transportation  costs  are  less  for 
products  in  this  division  than  for  products  in  the  work 
clothing  division.  Having  taken  the  extreme  example 
1111  of  work  shirts,  1  am  confident  that  differences  in 
transportation  costs  for  infants’  and  children’s  out¬ 
erwear  would  not  be  sufficiently  great  as  compared  with 
the  value  of  these  products  to  justify  any  classification  of 
minimum  wages  on  this  basis. 

Q.  You  mentioned  taking  the  extreme  case  of  work 
shirts.  Why  is  it  extreme  in  comparison  to  infants’  and  chil¬ 
dren’s  outerwear?  A.  It  is  extreme  because  it  shows  the 
lowest  value  per  hundred  pounds  shipping  weight  of  any 
considerable  class  of  apparel  of  any  type,  and  now  with  a 
low  average  value  and  a  given  transportation  rate  would 
have  the  greatest  significance,  and  the  lower  the  value  the 
greater  the  proportion  of  a  given  transportation  cost  to 
that  value. 
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It  may  be  that  some  of  the  products  of  this  division  have 
about  the  same  average  value  as  cotton  work  shirts,  and  in 
general  it  would  be  my  judgment  that  they  would  tend  to 
be  a  bit  higher  in  value  per  hundred  pound  shipment 
Therefore,  either  the  conclusions  of  that  previous  study  are 
directly  applicable,  or  transportation  costs  are  even  less 
important — differences  in  transportation  cost — than  they 
were  in  the  case  of  cotton  work  shirts. 

Mr.  Pitts:  That  is  all  of  the  questions  I  have,  Mr.  Ex 
amine  r. 

Examiner  Holland:  Any  other  questions? 

Mr.  Zuckerman :  Mav  I  sav  before  we  cross  examine  Mr. 
Tolies,  may  I  suggest  that  we  take  a  recess  for  a 

1112  few  minutes?  It  is  now  five  minutes  to  three. 

Examiner  Holland:  Yes,  I  would  be  very  agreeable  to 

that.  We  will  take  a  ten  minute  recess. 

(Wliereupon  there  was  a  recess.) 

Examiner  Holland:  Mr.  Tolies  is  now  ready  for  cross 
examination. 

Mr.  Zuckerman:  May  I  proceed? 

Examiner  Holland :  Certainly. 

Cross  Examination 

By  Mr.  Zuckerman: 

Q.  Mr.  Tolies,  will  you  for  the  purpose  of  this  record 
tell  us  of  your  experience  in  connection  with  the  apparel 
industry,  as  defined,  prior  to  your  engagement  by  the 
Economic  Section  of  the  Wage  and  Hour  Division?  A.  I 
had  no  particular  experience  with  the  apparel  industry. 

Q.  You  never  did  ?  A.  No. 

Q.  You  never  worked  for  any  trade  association  engaged 
in  the  manufacture  of  apparel?  A.  No. 

Q.  You  never  worked  for  any  trade  union  in  the  manu¬ 
facture  of  apparel,  and  you  never  worked  for  any  govern¬ 
mental  agency  or  division  of  the  government  that  had 
definite  relationship  to  apparel?  A.  Yes,  on  the 

1113  latter  point  I  worked  for  the  Bureau  of  Labor  Sta¬ 
tistics  which  was  surveying  the  apparel  industries. 
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Q.  For  how  long?  A.  Three  years. 

Q.  And  the  Bureau  of  Labor  Statistics  confined  itself,  as 
I  understand  it,  strictly  to  the  question  of  wages  and  hours? 
A.  Not  entirely.  In  making  up  any  study  of  employment 
or  wages,  it  always  goes  into  the  background  involved  in 
order  to  give  a  reasonable  interpretation  of  the  figures. 

Q.  But  its  major  function  is  that?  A.  Its  major  func¬ 
tion,  yes,  sir. 

Q.  So,  therefore,  Mr.  Tolies,  when  you  testified  in  your 
expert  opinion  the  definition  of  the  apparel  industry  as 
defined  is  a  proper  one,  you  really  had  no  practical 
experience  or  background  on  which  to  make  that  statement? 
A.  I  have  put  in  a  great  deal  of  intensive  effort  in  the  last 
few  months  to  determine  that. 

(}.  You  concede  that  intensive  effort  in  the  study  of 
codes,  labor  agreements,  and  data  furnished  to  you  by 
the  Women’s  Bureau  constitutes  a  sufficient  study  of  the 
apparel  industry  to  make  a  definite  statement  for  the  rec¬ 
ord  that  the  apparel  industry  as  defined  is  the  proper 
definition?  A.  I  don’t  know  whether  it  is  or  not. 
1114  The  record  shows  what  the  experience  is,  and  I  will 
let  it  rest  at  that. 

Q.  I  am  willing  to  accept  your  classification  whether 
you  don’t  know  whether  the  definition  is  proper  or  not? 
A.  I  didn’t  say  that.  I  said  that  in  my  opinion  based  on 
the  explicit  basis  stated,  it  is  proper. 

Q.  And  you  would  like  to  have  everybody  believe  that  on 
the  basis  of  the  little  examination  of  three  months  that  that 
constitutes  a  sufficient  background  to  make  a  statement 
for  a  public  record  that  the  apparel  industry  as  defined  is 
thei  proper  definition?  A.  In  the  first  place  it  isn’t  three 
months.  I  was  engaged  before  there  was  any  Wage  and 
Hotir  Administration  in  surveys,  in  cooperation  with  the 
Bureau  of  the  Census,  on  just  these  problems,  and  I  was 
in  a  somewhat  important  advisory  capacity  as  regards  the 
way  they  should  be  approached.  The  intensive  study  of 
exactly  what  was  done,  which  I  was  not  the  only  one  to  de¬ 
vise,  was  limited  to  the  last  three  months  period. 
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Q.  Now,  Mr.  Tolies,  you  testified  that  you  studied  one 
of  the  documents  that  you  studied,  in  arriving  at  this  ex¬ 
pert  opinion,  was  the  Code  of  Fair  Competition  for  the 
infants’  and  children’s  wear  industry?  A.  That  is  right. 

Q.  That  means  that  you  studied  the  physical  code, 

1115  is  that  correct?  A.  Yes,  sir. 

Q.  What  other  documents  in  relation  to  that  did 
you  study?  A.  I  studied  and  directed  the  study  of  the  en¬ 
tire  relevant  file  in  the  Division  of  Review. 

Q.  Just  what  does  that  constitute,  Mr.  Tolies?  I  am  not 
a  government  employee;  I  don’t  know  what  you  mean  by 
the  “file  of  review.”  A.  It  consists  of  the  Code  history 
which  was  written  at  the  end  of  the  code,  and  it  consists  of 
the  corrective  papers  and  reports,  tracing  the  events  during 
the  code,  and  it  consists  of  Division  of  Review  reports  at 
the  end,  bearing  on  problems  concerning  that  particular 
code,  and  many  others  such  as  for  instance,  the  study  of 
overlapping. 

Q.  I  see;  and  of  those  documents  that  you  studied,  you 
studied  all  parts  of  it  pertaining  or  relating  to  definitions, 
or  did  you  just  confine  yourself  as  to  what  those  codes  pro¬ 
vided  with  respect  to  minimum  wages  and  maximum  hours? 
A.  Any  information  that  I  could  get,  directly  or  indirectly, 
from  those  materials,  relating  to  definitions,  I  took  into 
consideration. 

Q.  You  did?  A.  Yes,  sir. 

Q.  You  testified  a  little  while  ago  that  insofar  as 

1116  the  items  as  established  by  Industry  Committee  No. 

2  for  infants’  and  children’s  outerwear,  they  repre¬ 
sent  a  clean-cut  demarcation  from  the  rest  of  the  apparel 
industry.  However  that  if  they  were  thrown  in  with  that 
definition,  children’s  coats,  boys’  pants,  and  numerous  other 
items  that  you  mentioned,  there  would  be  a  question  of 
overlapping;  is  that  correct?  A.  That  is  my  opinion,  yes, 
sir. 

Q.  You  also  just  testified  that  you  examined  the  Code 
of  Fair  Competition  for  the  infants’  and  children’s  wear 
industry  and  all  documents  submitted  with  relation 
thereto,  and  the  basis  upon  which  Gen.  Hugh  Johnson,  the 
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Administrator  of  N.  R.  A.,  recommended  to  the  President 
a  code;  you  said  that  you  examined  that,  and  I  will  now 
show  you  that  code  and  I  would  like  you  to  show  me  in  the 
code  any  reference  to  children's  coats,  boys’  pants,  or  the 
items  that  you  just  enumerated?  A.  I  don’t  know  that  I 
made  any  such  statement  as  to  precisely  what  the  code 
covered ;  do  you  want  me  to  look  it  over  and  see  ? 

Q.  I  am  not  referring  to  your  statement  of  the  code;  I 
am  referring  to  voiu*  statement  that  you  made,  that  if 
the  infants’  and  children’s  wear  industry  as  defined,  re¬ 
ferring  to  our  application  for  the  infants’  and  children’s 
wear  industry,  if  it  were  included  in  the  segregation  made 
by  the  Apparel  Industry  Committee,  that  insofar  as 
1117  that  segregation  may  be  concerned  that  that  segre¬ 
gation  would  represent  an  overlapping  on  other 
industries,  and  I  ask  you  whether  you  make  that  statement 
in  view  of  a  study  of  that  code?  A.  I  wasn’t  referring  to 
anybody’s  application  in  particular  for  any  further  inclu¬ 
sion  in  this  definition.  I  was  stating  that  if  all  conceivable 
garments  made  for  children  were  added  to  this  definition,  I 
should  think  the  results  would  be  unsatisfactory,  but  I  had 
no  reference  to  any  particular  application  for  additional 
products. 

Q.  What  caused  you  to  make  a  statement — is  there  any 
document  on  file  before  you  which  asks  that  those  articles 
be  listed  under  a  separate  industry  committee? 

Mr.  Pitts:  This  merelv  goes  to  the  relevancy. 

Mr.  Zuckerman :  I  am  asking  the  question  of  this  witness. 

Examiner  Holland :  I  think  that  there  may  be  some  con¬ 
fusion  about  the  question,  Mr.  Zuckerman.  Would  you  ask 
the  question  again? 

Mr.  Zuckerman :  I  will  put  the  question  perhaps  a  little 
more  simply. 

Bv  Mr.  Zuckerman : 

*> 

Q.  You  made  two  statements,  Mr.  Tolies;  the  first  one 
was  that  with  respect  to  the  items  included  under  the  Indus¬ 
try  Committee  No.  2’s  definition  of  infants’  and  children’s 
outerwear,  that  those  items  represent  a  clean-cut  di- 
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1118  vision,  meaning  that  it  is  a  group  in  and  of  itself, 
and  you  went  on  further  and  said  that  if  children’s 

coats,  boys’  pants  and  suits,  windebreakers,  shirts  and 
union  suits,  were  considered  in  connection  with  that  defini¬ 
tion  made  by  the  Apparel  Industry  Committee,  that  it 
would  represent  an  entirely  different  picture,  and  it  would 
no  longer  be  a  clean-cut  division;  wasn’t  that  your  state¬ 
ment?  A.  That  is  reasonably  accurate. 

Q.  Now,  I  ask  you,  that  since  no  application  has  been 
made,  that  these  items  children’s  coats,  boys’  pants  and 
suits  be  included  under  the  infants’  and  children’s  wear  in¬ 
dustry  application  for  a  separate  industry,  what  causes  you 
to  make  that  statement?  A.  The  onlv  thing  that  caused 

me  to  make  it  was  that  we  had  verv  carefully  to  consider 

•  * 

quite  apart  from  any  application,  at  an  earlier  time,  what 
would  be  included  possibly  in  an  infants’  and  children’s 
wear  division,  and  we  went  systematically  through  the  cen- 
sus  to  find  all  products  which  might  be  possibly  considered 
infants’  and  children’s  wear,  and  I  was  contrasting  a  full 
listing  of  all  possible  products  with  the  specific  listing  herein 
merely  for  the  purpose  of  indicating  why  in  my  opinion  the 
more  limited  listing  herein  was  better  than  a  broader  list¬ 
ing,  and  it  had  no  reference  to  any  particular  application 
at  all.  It  was  a  purely  dispassionate  and  I  hope  scientific 
survey  of  what  the  possibilities  were. 

1119  Q.  As  I  understand  this  last  explanation,  Mr.  Tolies, 
that  statement  with  respect  to  children’s  coats,  boys’ 

pants  and  so  forth,  represented  a  certain  amount  of  dicta 
but  had  no  relation  whatever  to  your  presentation  with  re¬ 
spect  to  infants’  and  children’s  wear?  A.  Only  this  rela¬ 
tionship,  that  by  drawing  a  background  of  contrast  I  was 
able  to  bring  out  what  I  believe  to  be  the  favorable  situa¬ 
tion  created  bv  the  recommendation  of  the  Industry  Com- 
mittee,  that  is  all. 

Q.  iNTow,  Mr.  Tolies,  in  your  statement — and  incidentally 
may  I  ask  who  prepared  that  statement?  A.  I  prepared,  or 
I  dictated  it  personally.  I  naturally  received  assistance 
from  economists  and  research  workers  in  the  Division. 

Q.  And  the  questions  which  are  on  that  statement  you 
prepared  yourself?  A.  I  did. 
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Q.  So  that  all  that  is  happening  here  is  that  a  question 
is  asked  of  you  which  you  have  already  prepared  and  you 
are  giving  that  answer?  A.  Well,  I  don’t  know  that  that  is 
true  of  every  single  question.  Naturally  I  consulted  with 
the  lawyers  as  to  what  issues  they  believed  would  be  rele¬ 
vant,  and  I  have  attempted  to  provide  my  own  best  answers 
to  the  issues  that  they  believe  are  relevant. 

1120  Q.  Fully  cognizant  that  the  law  requires  that  you 
justify  a  wage  order  on  the  basis  of  competition,  low 

wage  costs,  cost  of  living,  transportation,  and  so  forth.  A. 
That  is  right. 

Q.  What  that  in  mind,  you  prepared  that  statement.  Are 
vou  a  member  of  the  Bar? 

Mr.  Pitts:  I  don’t  believe  this  is  proper  cross  examina¬ 
tion. 

Examiner  Holland:  That  is  not. 

Mr.  Pitts:  The  witness  went  over  the  testimony  he  was 
going  to  give  with  the  attorney  who  was  to  elicit  it,  and  it 
is  perfectly  proper  to  do  that,  and  I  don’t  think  any  reflec¬ 
tion  should  be  made  upon  "Mr.  Tolies. 

Examiner  Holland :  Let  me  say  this,  for  the  record,  that 
if  I  Lam  the  person  who  raised  that  question  this  morning, 
I  did  it  only  to  expedite  the  proceedings,  and  not  to  question 
the  method  of  presentation. 

Mr.  Zuckerman :  The  purpose  of  my  question  is  not  be¬ 
cause  of  the  statement  made  bv  vou  this  morning.  It  has 
relation  to  such  data  as  was  put  into  the  record  of  Mr. 
Tolies,  as  made  by  him,  which  has  no  relation  whatever  to 
infants’  and  children’s  wear,  hut  which  strictly  was  to  con¬ 
fuse  the  record,  such  as  the  statement  with  respect  to  chil¬ 
dren  ’s  coats. 

1121  Examiner  Holland:  That  last  point  about  his 
being  an  attorney  is  out  of  line,  but  go  ahead  with 

your  other  questions. 

By  Mr.  Zuckerman: 

Q.  Now,  Mr.  Tolies,  in  your  presentation  you  made  a 
statement  that  there  were  examined  238  manufacturers  of 
infants’  and  children’s  wear.  A.  Right. 

Q.  Is  that  right  ?  A.  Yes,  sir. 
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Q.  Of  the  238,  three  were  firms  who  made  adult  goods, 
namely,  blouses,  and  you  mentioned  one  or  two  other  items. 
That  is  not  a  bad  percentage,  is  it,  Mr.  Tolies?  A.  I  con¬ 
sider  it  very  good,  and  the  figure  happened  to  be  four;  but 
that  makes  no  difference. 

Q.  It  shows  that  insofar  as  these  234  remaining,  assum¬ 
ing  the  figure  is  four,  that  they  are  definitely  identified  as 
infants’  and  children’s  wear  manufactures,  and  making 
nothing  else  but  infants’  and  children’s  wear,  is  that  cor¬ 
rect?  A.  That  is  what  it  means  to  me. 

Q.  That  is  what  it  means  to  you?  A.  Yes,  sir. 

Q.  In  your  study,  which  you  made,  Mr.  Tolies,  of  infants’ 
and  children’s  wear,  what  did  you  use  as  the  basis 

1122  of  comprehension,  taking  in  what  items  of  infants’ 
and  children’s  wear? 

Were  you  familiar,  for  instance,  Mr.  Tolies,  with  the 
method  by  which  retailers  segregate  all  items  of  wearing 
apparel  intended  for  the  use  of  children  into  one  depart¬ 
ment? 

Examiner  Holland:  You  had  better  ask  one  question 
at  a  time. 

Mr.  Zuckerman :  That  is  one  question. 

Examiner  Holland :  Oh,  I  see. 

The  Witness:  1  gave  some  consideration  to  marketing 
methods,  yes.  I  will  volunteer  my  opinion,  if  it  is  respon¬ 
sive  and  helpful,  that  in  the  matter  of  applying  a  minimum 
wage  rate  I  believe  it  is  generally  wise — 

Mr.  Zuckerman:  I  am  talking  about  the  study  that  you 
made  of  the  industry,  not  minimum  wage  rates,  and  as  one 
expert  to  another,  all  1  want  to  know  from  you,  Mr.  Tolies, 
is  whether  or  not  in  that  study  that  you  made  you  found 
that  one  of  the  things  that  segregates  this  industry  from 
other  industries  is  the  fact  that  the  items  that  are  manu¬ 
factured  to  be  sold  in  the  store,  are  sold  in  what  is  known  as 
the  infants’  wear  department?  A.  That  is  one  of  the  fac¬ 
tors. 

Q.  You  ascertained  that  ?  A.  Yes,  sir. 

Q.  I  just  want  to  be  sure  that  you  and  I  agree. 

1123  You  are  my  witness  now. 
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By  Mr.  Zuckerman : 

Q.  The  next  thing  that  I  want  to  know  from  you,  Mr. 
Tolies,  is  what  effort  did  you  make  to  ascertain  the  history 
of  this  industry  ?  How  long  has  it  been  in  existence?  What 
is  its  background?  Give  us  a  little  something  about  the 
study  that  you  made  of  the  history  of  the  industry?  A. 
Well,  I  didn't  write  a  history  of  the  industry,  if  that  is  what 
you  mean. 

Q.  That  is  not  what  1  mean.  You  made  a  statement — 

Examiner  Holland:  Can  you  tell  us  anything  about  the 
historv  of  the  industry,  from  vour  research? 

The  Witness:  1  don't  know  where  to  begin,  frankly,  in 
relating  the  history  of  an  industry. 

Mr.  Zuckerman:  Supposing  that  I  give  it  to  you  and 
you  disagree  with  me  in  any  points  that  I  make — 

Mr.  Pitts:  I  believe  that  Mr.  Zuckerman  has  reserved 
time  to  testify,  and  that  will  be  the  time  for  it. 

Examiner  Holland:  If  Mr.  Tolies  is  not  acquainted 
with  the  history  of  the  industry  he  can  say  so. 

The  Witness:  Let  me  please  answer  this  way:  That  I 
attempted  to  determine  the  way  in  which  the  industry  got 
that  way,  got  into  its  present  position,  on  those  particular 
points  that  seemed  to  arise  in  connection  with  applying 
minimum  wages  at  this  time  and  I  did  not  make  a 
1124  systematic  historical  study  of  the  industry. 

By  Mr.  Zuckerman: 

Q.  Your  statement  is  sufficiently  responsive  and  I  under¬ 
stand  that  you  made  comparatively  little  study  of  the  his¬ 
tory  of  the  industry.  A.  Yes,  sir. 

Q.  Xow  let  me  ask  you  this,  Mr.  Tolies:  What  study 
did  you  make  of  its  merchandising  problem?  A.  A  little 
is  indicated  on  that  in  the  report. 

Q.  It  will  bear  repetition.  Let  us  hear  something  about 
it.  A.  There  is  an  indication  here  as  to  the  types  of  out¬ 
lets,  as  indicated  by  the  Census  of  Business,  of  the  mark¬ 
ons, — 

Q.  What  did  you  say,  “mark-ons?”  A.  I  believe  that 
that  is  here,  “mark-on”  is  a  way  of  computing  the  ratio  be- 
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tween  the  wholesale  price  and  the  retail  price;  it  is  com¬ 
puted  downward  from  the  retail  price. 

Q.  Is  that  in  relating  to  merchandising?  A.  I  think  that 
that  is  related  to  merchandising. 

Q.  All  right.  A.  Yes,  there  is  material  here  on  page  7  on 
that,  an  indication  of  the  separate  data  for  mark-ons  by  size 
of  store  and  type  of  department.  That  is  all  that  I  have 
right  here  now. 

Q.  Now,  Mr.  Tolies,  as  an  expert,  I  would  like  to 

1125  know  from  you,  what  investigation  you  made  with 
respect  to  the  marketing  of  the  products  of  infants’ 

and  children’s  wear?  A.  Well,  we  determined  and  checked 
on  the  fact  that  there  were  infants’  and  children’s  wear  de¬ 
partments  in  stores  as  you  indicated,  but  not  all  of  the  goods 
was  sold  there;  not  all  of  all  of  the  kinds  of  goods  that 
might  be  considered  infants’  and  children’s? 

Q.  Mr.  Tolies,  take  an  item  like  children’s  dresses,  for 
instance,  in  this  survey  that  you  made,  did  you  examine  the 
relationship  between  the  manufacture  of  $1.90  a  dozen 
goods,  as  compared  to  the  manufacture  of  $3.50  or  $6.75  and 
$8.25  and  $15.75  goods?  A.  That  was  done  for  the  dress 
field.  I  am  not  sure  that  there  was  any  separate  informa¬ 
tion  for  the  children’s  field. 

Q.  Now,  Mr.  Tolies,  if  my  examinations  of  the  Adminis¬ 
trator’s  exhibits  are  correct,  you  advised  with  Apparel  In¬ 
dustry  Committee  No.  2,  and  furnished  them  economic  data 
as  a  basis  of  which  they  made  a  recommendation  as  to  wage 
minima,  is  that  correct?  A.  I  must  make  it  clear  about  the 
advice. 

Q.  I  just  want  to  know  to  what  extent  you  cooperated  with 
them?  A.  I  supervised  Mr.  Fine  and  Mr.  Stocking,  who 
got  to  work  with  their  own  assistants,  to  prepare  these  re¬ 
ports. 

1126  The  reports  were  presented  by  Mr.  Doherty,  the 
Chief  Economist,  and  it  happened  that  I  never  ap¬ 
peared  before  the  Apparel  Committee  myself. 

Q.  So  that,  Mr.  Tolies,  this  information  which  was  sub¬ 
mitted  to  the  Industry  Committee  No.  2  with  respect  to 
its  deliberations  of  a  minimum  wage  for  the  infants’  and 
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children’s  wear  industry,  I  am  safe  to  assume,  did  not  take 
into  consideration  any  other  data  than  the  data  which  has 
been  submitted  by  you  as  Exhibit  No.  21,  or  22?  A.  By 
no  means. 

Q.  'What  other  data  did  they  take  into  consideration  and 
who  furnished  it?  A.  The  committee  held,  as  you  doubt¬ 
less  know,  very  extensive  hearings,  and  secured  consider¬ 
able  information  direct  from  the  trade,  from  manufac¬ 
turers,  and  from  representatives  of  manufacturers,  from 
trade  unions,  and  we  in  addition  held  ourselves  ready  to 
furnish  whatever  else  the  committee  wanted.  Specifically, 
however,  there  was  a  considerable  record  of  information, 
the  only  connection  we  had  with  which  was  certain  digest¬ 
ing  work  of  past  testimony  after  the  committee  received  it. 

Q.  Do  you  know  of  your  own  knowledge  whether  any 
manufacturers  of  infants'  and  children's  wear  testified  be¬ 
fore  Industry  Committee  No.  2  with  respect  to  a  proper 
wage  minimum  for  the  infants  ’  and  children's  wear  in¬ 
dustry? 

1127  Mr.  Pitts :  Mr.  Examiner,  this  hearing  is  not  for 
the  purpose  of  determining  what  took  place  before 
the  committee  but  rather  whether  the  committee’s  recom¬ 
mendation  is  a  proper  one,  and  I  submit  that  the  Admin¬ 
istrator’s  exhibits  are  the  best  evidence  of  who  appeared 
before  the  committee,  and  they  are  in  evidence  to  show  the 
extent  of  the  investigation,  and  I  don’t  believe  that  Mr. 
Tolies,  who  said  he  did  not  take  part  in  the  deliberations 
with  the  committee,  is  a  proper  witness  to  ask  that  ques¬ 
tion  of. 

Examiner  Holland :  I  am  inclined  to  agree  with  Mr.  Pitts 
that  Mr.  Tolies  has  already  told  you  the  extent  of  his  con¬ 
nection  with  the  industry  committee,  and  I  don’t  see  that 
he  would  be  able  to  answer  that  question. 

Mr.  Zuckerman:  If  his  statement  is  not  correct,  Mr. 
Holland,  I  am  not  in  a  court  of  law,  I  am  not  trying  to  im¬ 
peach  this  witness,  I  am  trying  to  get  the  facts. 

Mr.  Pitts:  The  facts  are  irrelevant,  Mr.  Administrator, 
insofar  as  the  number  of  witnesses  who  appeared  before 
the  committee. 
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Mr.  Zuckerman :  Let  me  understand  this  right,  and  per¬ 
haps  I  am  under  a  wrong  impression.  Do  I  understand  that 
Mr.  Tolies  is  a  witness  for  the  Industry  Committee,  and 
am  I  not  also  correct  in  my  assumption  that  Mr.  Pitts  is 
counsel  to  the  industry  committee? 

If  that  is  so,  a  question  directed  to  this  witness  as 

1128  to  what  facts  were  used  in  a  determination  of  a  wage 
minima  is  definitely  in  order. 

Examiner  Holland:  Anything  within  Mr.  Tolies’  com¬ 
prehension  has  not  been  questioned  at  all. 

Mr.  Zuckerman :  Then  he  can  answer  he  does  not  know ; 
he  can  answer  he  doesn’t  know. 

Mr.  Pitts :  I  raised  the  question  of  relevancy  that  it  has 
no  part  in  this  proceeding  to  determine  what  went  on  in 
front  of  the  committee  itself. 

Examiner  Holland:  It  does  not  seem  to  me  that  Mr. 
Tolies  is  very  competent  as  a  witness  to  give  an  answer  to 
that  last  question  which  you  asked,  but  if  you  want  to  pur¬ 
sue  it  why  don’t  you  go  ahead  and  pursue  that? 

By  Mr.  Zuckerman: 

Q.  Do  you  know  whether  or  not  any  manufacturers  of 
infants’  and  children’s  wear  testified  before  Industry  Com¬ 
mittee  No.  2  with  respect  to  infants’  and  children’s  wear? 
A.  I  happen  to  know’  that  they  did,  yes,  sir. 

Q.  Will  you  name  one  or  two  of  such  manufacturers?  A. 
Mr.  Max  Zuckerman  represented  infants’  and  children’s 
wear. 

Q.  What  data  did  I  furnish  with  respect  to  wages  and 
hours?  A.  It  is  all  here. 

The  data  is  all  here,  on  page  49,  and  the  following 

1129  pages,  and  if  you  w’ant  me  to  repeat  it,  it  is  page  49' 
of  the  stenographic  record  of  hearings  before  the 

Apparel  Industry  Committee.  It  is  not  one  of  our  exhibits 
because  it  is  part  of  the  Administrator’s  Exhibits  to  show 
what  investigations  there  were,  and  I  have  no  objection  to 
answering  about  it  except  that  I  think  it  is  somewhat  im¬ 
material. 


By  Mr.  Zuckerman: 

Q.  Mr.  Tolies,  have  you  ever  read  that  report?  A. 
Surelv. 

Q.  Is  it  a  fact  that  the  only  testimony  that  I  gave  at  that 
hearing  on  March  17th  was  to  present  an  application  for 
exclusion  and  for  the  appointment  of  a  separate  industry 
committee?  A.  Perhaps  I  misunderstood  your  original 
question.  I  thought  your  question  was  regarding  who  ap¬ 
peared. 

(J.  I  see.  I  didn’t  ask  you  who  appeared.  I  asked  you 
what  testimony  produced  by  infants’  and  children’s  wear 
manufacturers  was  used  as  a  basis  of  arriving  at  a  35  cent 
minimum  ?  A.  Well,  there  happens  to  be  some  other  testi- 
monv — 

Examiner  Holland:  Just  a  minute,  Mr.  Tolies;  if  you 
are  not  trying  to  impeace  this  witness  in  any  way,  I  can’t 
see  but  what  the  exhibits  already  in  evidence,  one  of  the 
Administrator’s  exhibits  is  the  document  that  will  apprize 
the  Administrator  of  what  took  place  there. 

1130  Mr.  Zuckerman:  You  said,  if  I  was  not  going  to 
impeach  him  ?  He  is  impeaching  his  own  testimony 
that  he  has  given  on  direct. 

Examiner  Holland:  Supposing  that  you  bring  those 
questions  to  a  conclusion  very  quickly,  and  proceed  with 
something  else. 

Bv  Mr.  Zuckerman: 

Q.  Now,  to  get  back  again,  Mr.  Tolies,  to  the  four  out  of 
238,  you  testified  that  there  were  238  infants’  and  children’s 
wear  manufacturers  examined  and  only  four  made  articles 
that  may  overlap  on  adults’  industry.  A.  Of  those  pri¬ 
marily  engaged  in  infants’  and  children’s  wear. 

Q.  That  is  right.  Now,  you  also  testified  that  there  were 
2,649  firms  in  the  adult  field  examined,  and  that  of  those 
2,049  there  were  17  who  made  other  items,  that  is,  items  of 
infants’  and  children’s  wear.  A.  As  a  minor  product. 

Q.  As  a  minor  product?  A.  Yes,  sir. 

Q.  So  that  four  made  it  as  a  major  product,  is  that  right? 
A.  Four  made  something  else  in  connection  with  a  major 
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product  of  children’s  wear,  and  17  made  infants’  wear  as  a 
minor  product,  in  connection  with  some  other  product. 

Q.  So  if  I  am  to  understand  this  testimony  cor- 

1131  rectly,  it  means  that  the  2,049  manufacturers  exam¬ 
ined,  which  also  included  238  infants’  and  children’s 

wear  manufacturers,  only  17  made  infants  and  children’s 
wear  as  a  minor  part  of  their  adult  production,  is  that 
correct  ?  A.  To  be,  strictly  speaking,  correct,  the  number 
is  21,  of  which  17  are  in  the  women’s  field. 

Q.  Now,  let  us  take  as  to  the  17.  You  will  agree  with  me 
that  that  is  a  very  small  percentage  ?  A.  I  will. 

Q.  And  of  the  17  who,  analyzed  further,  two  made  chil¬ 
dren’s  dresses  to  the  extent  of  40  per  cent  of  their  produc¬ 
tion,  that  was  your  testimony?  A.  Bight. 

Q.  Tw’o  made  children’s  dresses  to  the  extent  of  20  per 
cent  of  their  production?  A.  Right. 

Q.  One  to  the  extent  of  5  per  cent?  A.  Right. 

Q.  One  play  suits  to  the  extent  of  2  per  cent?  A.  Right. 

Q.  Eight  made  children’s  dresses  to  a  very  minor  extent 
— I  assume  it  is  less  than  2  per  cent.  A.  I  assume  so  too, 
although  it  may  mean  that  the  percentage  was  not  exactly 
found. 

Q.  In  view’  of  the  fact  that  it  follows  2  per  cent  I 

1132  can  safely  assume  it  was  less  than  2  per  cent. 

And  then  there  were  three  others  who  made  other 
items  of  infants’  and  children’s  wear  to  a  very  minor  ex¬ 
tent?  A.  Right. 

Q.  That  is  correct?  A.  Yes. 

Q.  So  that  therefore  w’hen  you  made  the  statement  that 
the  infants’  and  children’s  w’ear  industry  represents  a 
clean-cut  division  from  the  rest  of  the  apparel  industry, 
you  mean  by  that,  that  there  is  such  a  thing  as  an  infants’ 
and  children’s  wear  industry,  isn’t  that  correct?  A.  I  like 
to  avoid  a  discussion  of  what  is  an  industry,  and  put  it 
more  precisely,  that  I  think  that  this  is  a  group  of  products 
which  can  better  than  many  others  have  a  single  minimum 
wage  rate  without  being  deeply  involved  in  the  problems  of 
other  manufacturers,  of  other  products. 

I  hope  that  is  responsive,  I  mean — 
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Q.  It  is  a  litte  complicated,  but  I  think  that  I  get  your 
poiht.  A.  I  just  don’t  want  to  say,  unless  you  want  a  long 
explanation  of  what  an  industry  is,  but  I  wanted  to  make 
it  precise  for  the  present  purposes. 

Q.  Mr.  Tolies,  don’t  you  agree,  or  isn’t  it  your  opinion, 
that  the  only  reason  why  you  justify  an  apparel  definition 
with  respect  to  infants’  and  children’s  wear  is  be- 

1133  cause  of  the  fact  that  it  is  placed  in  the  35  cent  an 
hour  category  and  therefore  you  felt  that  any  fur¬ 
ther  examination  into  its  right  to  a  separation  was  of  in¬ 
consequence?  A.  Oh,  no,  otherwise — in  that  case  there 
would  not  have  been  any  point  in  the  examination  of  these 
specific  wage  figures.  My  point  about  the  35  cents  was  that 
even  such  minor  overlapping  as  did  occur  was  almost  en¬ 
tirely  overlapping  with  other  35  cent  rates;  that  means 
clearance  at  35  cents,  but  doesn’t  by  itself  show  the  35  cents 
was  justified.  It  is  the  specific  wage  figures  that  are  needed 
on  that  point. 

Q.  Mr.  Tolies,  without  asking  the  stenographer  to  read 
babk  the  record,  1  understood  your  statement  to  be  that  in¬ 
sofar  as  definitions  were  concerned,  it  really  was  of  no  con¬ 
sequence  and  it  was  immaterial  because  infants’  and 
children’s  wear  having  been  placed  in  the  35  cents  an  hour 
category  that  the  question  of  definition  made  it  of  minor 
import,  played  a  minor  part?  A.  What  I  have  in  my  notes 
is  that  since  the  chief  overlapping  of  production  as  between 
products  covered  by  this  division  occurs  in  connection  with 
other  products  bearing  a  rate  of  35  cents,  I  conclude  that 
the  minimum  practical  difficulty  will  arise  under  this  defi¬ 
nition,  as  long  as  the  recommendations  of  the  industry  com¬ 
mittee  are  approved  in  the  form  now  before  this 
hearing. 

1134  That  was  not  meant  to  solve  the  question,  the 
whole  question,  as  to  what  the  wage  should  be,  but 

to  merely  indicate  on  the  matter  of  overlapping,  that  the 
35  cent  rate  raised  practically  no  difficulty  in  view  of  the 
other  35  cent  rates. 

Q.  That  is  right.  A.  But  that  is  not  the  only  reason  for 
a  35  cent  rate. 
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Q.  But  confining  myself  only  to  the  question  of  defini¬ 
tions,  I  can  understand  your  testimony  to  mean  that  in¬ 
fants’  and  children’s  wear  as  such  is  a  specialized  item,  the 
amount  of  overlapping  to  the  extent  of  the  factories  exam¬ 
ined  represents  a  very  small  portion  of  the  production  of 
that  industry,  so  likewise  in  the  examination  of  adults’ 
goods,  the  amount  of  overlapping  is  a  very  small  portion 
of  the  amount  of  that  goods,  and  the  only  reason  that 
justifies  35  cents,  except  for  such  data  as  you  may  have 
introduced  in  your  economic  survey,  that  the  question  of 
definitions  played  no  important  part,  is  that  correct?  A. 
Plays  no  important  part  in  my  mind  or  the  committee’s 
mind. 

Q.  In  your  mind,  you  testified.  A.  In  my  mind,  I  merely 
said  that  the  definition  as  finally  arranged  turned  out  to  be 
quite  satisfactory  on  the  matter  of  definition  in  relation  of 
other  divisions,  so  that  a  minimum  difficulty  arose.  That 
answer  is  important,  because  I  don’t  mean  to  say  that  any 
possible  definition  would  raise  no  difficulty,  however 
1135  vou  may  not  be  interested  in  that. 

Q.  I  would  like  to  know  in  what  respect  you  refer 
to  that.  You  say  “difficult” — in  wffiat  respect?  Explain 
that  a  little  more  thoroughly?  A.  Well,  if  you  won’t  think 
I  am  bringing  up  a  sore  subject. 

Q.  Go  ahead.  A.  Should  infants’  wear  have  been  defined 
to  include  boys’  suits. 

Q.  But  it  is  not,  though.  A.  But  should  it  be  defined  to 
include  boys’  suits,  that  I  can  then  see  some  difficulties  in 
a  35  cent  rate,  in  comparison  with  a  40  cent  rate  on  other 
types  of  suits. 

Now,  I  think  that  that  is  an  important  enough  problem 
so  that  the  definition  and  the  relationship  between  the  rates 
should  be  considered  together. 

Examiner  Holland :  By  the  way,  Mr.  Zuckerman,  let  me 
interject :  I  have  a  note  here  earlier  in  the  day  from  Mr. 
Hurwitz  who  wants  to  go  and  I  told  him  that  he  would 
have  an  opportunity  to  make  a  statement. 

Mr.  Zuckerman :  I  am  perfectly  willing  to  hold  up  on  the 
examination  of  Mr.  Tolies,  to  give  Mr.  Hurwitz  an  oppor¬ 
tunity  to  testify,  if  that  is  what  you  want. 
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Examiner  Holland :  We  will  break  in  here  then,  and  give 
Mr.  Hurwitz  his  chance  to  make  a  statement. 

1136  (Whereupon  the  witness  was  excused.) 

Examiner  Holland:  Are  you  here  representing  an  As¬ 
sociation? 

Mr.  Hurwitz :  I  am  and  I  should  like  to  forego  the  privi¬ 
lege  of  testifying,  and  I  decline  in  favor  of  Mr.  Harry  Klein 
who  is  the  Executive  Director  of  the  Children’s  Dress,  Coat 
and  Dress  and  Sportswear  Contractors’  Association,  of 
New  York  City. 

Examiner  Holland:  Conduct  the  Examination,  Mr.  Hur¬ 
witz. 

Whereupon  Harry  Klein  was  called  as  a  witness  for  and 
on  behalf  of  the  Children’s  Coat,  Dress  and  Sportswear 
Contractors  ’  Association,  and  having  been  first  duly  sworn, 
was  examined  and  testified  as  follows : 

Direct  Examination 

Bv  Mr.  Hurwitz: 

Q.  What  position  do  you  hold  in  the  Association?  A. 
Executive  Director. 

Q.  How  many  members  has  the  Association?  A.  Sixty- 
six. 

Q.  Are  these  members  manufacturers  or  contractors? 
A.  Contractors  only. 

Q.  What  products  do  they  make?  A.  Children’s  dresses, 
cotton  dresses,  and  sportswear. 

1137  Q.  Are  they  all  classified  generally  as  infants’  and 
children’s  wear  products?  A.  That  is  right. 

Q.  Where  are  these  members  located  geographically?  A. 
Eighty-five  per  cent  are  located  in  New  York  City  and  five 
boros,  and  fifteen  per  cent  in  Jersey  and  Pennsylvania. 

'Q.  Does  the  Association  have  any  collective  agreements 
with  unions?  A.  With  the  International  Ladies’  Garment 
Workers  Union  for  the  last  six  years. 

Q.  How  many  employees  would  you  estimate  are  em¬ 
ployed  by  all  of  the  members  of  the  Association,  in  total? 
A.  About  three  thousand. 
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Q.  What  are  the  minimum  wage  scales — I  withdraw  that. 
What  are  the  minimum  hourly  rates  which  the  collective 
agreements  require  of  the  members  of  the  Association?  A. 
Between  37  and  52  cents. 

Q.  Between  37  and  52  cents  per  hour,  is  that  correct?  A. 
That  is  correct. 

Q.  What  are  the  actual  minimum  earnings  of  employees 
per  hour  in  the  shops  of  the  members  of  the  Association? 
A.  Actual,  between  50  cents  and  $1.00  an  hour. 

Q.  Well,  there  are  some  who  earn  as  little  as  371/4 

1138  cents?  A.  Yes,  sir. 

Q.  Do  you  know  of  any  employees  who  earn  less 
than  371/4  cents  per  hour  in  the  factories  of  the  members  of 
your  Association?  A.  Not  of  our  Association. 

Q.  You  have  heard  the  recommendation  of  the  Industry 
Committee  for  the  infants’  and  children’s  wear  division  of 
the  Apparel  Industry  Committee  No.  2,  have  you  not?  A. 
Yes. 

Q.  You  have  heard  that  the  recommendation  is  for  35 
cents  per  hour  minimum  wage  for  all  employees  in  this  sub¬ 
division?  A.  Yes. 

Q.  Do  you  believe  that  the  establishment  of  that  mini¬ 
mum  hourly  wage  would  cause  any  hardship  to  any  of  the 
members  of  vour  Association?  A.  No. 

Q.  Do  you  believe  that  the  establishment  of  that  mini¬ 
mum  would  cause  any  hardship  to  any  contractors  of  chil¬ 
dren’s  and  infants’  wear  products  outside  of  those  who  are 
your  members?  A.  I  don’t  believe  it. 

Q.  What  is  the  reason  for  believing  that  it  will  cause  no 
hardship  among  the  outside  contractors?  A.  As  far  as  my 
knowledge  goes,  they  are  paying  today  35  cents  or  more. 
Q.  Do  you  believe  that  the  approval  of  this  rec- 

1139  ommendation  for  minimum  hour  wage  of  35  cents 
will  give  any  group  of  contractors  a  competitive  ad¬ 
vantage  over  other  contractors?  A.  I  don’t  believe  it. 

Q.  Do  you  approve  the  approval  of  the  recommendation 
of  the  Industry  Committee?  A.  I  do. 

Mr.  Hurwitz:  That  is  all. 

Examiner  Holland:  Mr.  Klein  is  open  for  cross  exami¬ 
nation. 
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Cross  Examination 

By  Mr.  Zuckerman: 

Q.  Mr.  Klein,  you  testified  that  in  your  opinion  a  35  cent 
an  hour  minimum  would  have  little  or  no  effect  on  contrac¬ 
tors  other  than  those  who  are  members  of  your  Association, 
am  I  correct  ?  A.  That  is  correct. 

Q.  What  is  your  direct  contact  with  contractors  not  mem¬ 
bers  of  your  Association?  A.  Well,  investigating  shops. 

Q.  You  investigate  contractors  vrho  are  not  members  of 
your  Association?  A.  That  is  right. 

Q.  Under  what  authority?  A.  My  own  authority. 

1140  Q.  You  go  in  and  you  investigate  them?  A.  That 
is  right. 

Q.  They  give  you  their  information?  A.  Oh,  yes. 

Q.  Where  are  these  contractors  located?  A.  Pennsyl¬ 
vania,  and  New  Jersey. 

Q.  And  New  Jersey?  A.  Yes,  sir. 

Q.  And  you  have  examined  these  contractors  and  you 
find  that  they  pay  a  35  cent  an  hour  minimum?  A.  Yes, 
sir. 

Q.  You  do?  A.  Yes,  sir. 

Q.  You  examine  their  pay  roll  records?  A.  No,  I  talk. 

Q.  Are  they  union  or  non-union?  A.  Non-union. 

Q.  Mr.  Klein,  will  you  give  us  the  names  of  some  of  the 
towns  that  vou  sav  vou  visited  in  Pennsvlvania  ?  A.  I  vis- 
ited  Allentown,  and  I  visited  Pottstown,  Pennsylvania,  and 
I  visited  Bainbridge,  New  Jersey,  and  of  course  I  can’t  re¬ 
member  exact  towns. 

Are  these  the  only  two  towns  in  Pennsylvania,  Mr. 
Klein,  that  you  visited?  A.  I  did  visit  a  few  more  but  I 
don’t  remember  the  names. 

1141  Q.  Did  you  ever  visit  a  contractor  in  Ephrata, 
Pennsylvania?  A.  Ephrata? 

Q.  Yes.  A.  No. 

Q.  Did  you  ever  visit  a  contractor  in  Mayfield,  Pennsyl¬ 
vania?  A.  No. 

Q.  Did  you  ever  visit  a  contractor  in  Forest  City,  Penn¬ 
sylvania?  A.  No. 
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Q.  Did  you  ever  visit  a  contractor  in  Lebanon,  Pennsyl¬ 
vania?  A.  No. 

Q.  Lancaster,  Pennsylvania  ?  A.  No. 

Q.  How  many  towns  in  Pennsylvania  do  you  know  of? 
A.  Four  or  five  or  six. 

Q.  That  have  manufacturers  of  infants’  and  children’s 
wear  there  located?  A.  About  four  or  five. 

Q.  That  you  know  of?  A.  Yes,  sir. 

Q.  How  many  do  you  think  there  are  in  the  State?  A.  I 
can’t  give  you  that  exactly. 

1142  Q.  Do  you  agree  that  the  number  that  you  have 
investigated  represents  an  infinitisimal  and  small 

part  of  all  of  the  contractors  in  that  State?  A.  Well,  I 
wouldn’t  say  that. 

Q.  If  you  visited  two  cities,  do  you  want  me  to  give  you 
a  list  of  all  of  the  towns  in  Pennsylvania  where  infants’  and 
children’s  wear  —  A.  I  never  thought  :  otherwise  I  would 
prepare  a  list  myself. 

Q.  But  you  have  testified,  Mr.  Klein,  that  in  your  opin¬ 
ion,  when  vou  testifv  as  to  vour  own  Association  I  can’t 
discuss  that  matter  with  vou,  but  vou  testifv  that  contrac- 
tors  not  members  of  your  Association  would  not  be  affected 
by  a  35  cent  minimum.  A.  No. 

Q.  Now,  I  ask  you,  you  have  testified  that  you  have  vis¬ 
ited  contractors  in  three  cities?  A.  That  is  right. 

Q.  I  have  mentioned  to  you  more  than  a  dozen  cities,  and 

vou  said  that  vou  have  never  visited  them,  and  I  will  ask 
•  • 

you  whether  you  want  to  change  vour  testimony  to  the  ex¬ 
tent  that  the  number  of  contractors  that  you  have  visited  is 
so  small  that  in  your  opinion  there  might  be  an  effect? 

Mr.  Hurwitz :  Mr.  Examiner,  I  object  to  this  line  of  ques¬ 
tioning.  I  don’t  believe  it  is  proper.  Mr.  Klein  has 

1143  only  stated  an  opinion  based  on  his  own  experience 
and  observations  and  he  did  not  come  here  as  an  ex¬ 
pert  witness  and  he  does  not  presume  to  be  an  authority 
on  conditions  in  all  of  the  towns  that  Mr.  Zuckerman  said, 
and  as  T  understand  his  testimony  it  is  that  he  did  visit  a 
number  of  towns,  and  he  is  acquainted  with  the  conditions 
in  some  of  the  contractors’  shops,  and  he  never  said  that 
he  knows  all  of  the  shops  or  all  of  the  conditions. 
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Mr.  Zuckerman:  I  am  perfectly  willing  to  accept  that 
amended  statement  as  tlie  testimony  of  Mr.  Klein,  and  if 
that  is  the  statement  that  he  has  visited  a  few  towns  and 
lie  feels  that  lie  knows  contractors’  shops,  where  will  be  no 
effect,  I  am  willing  to  accept  that. 

Mr.  Ilurwitz :  That  is  his  testimony. 

By  Mr.  Zuckerman : 

Q.  Now,  this  is  one  more  question,  and  this  is  the  only 
question  that  I  intended  to  ask  you,  until  you  made  that 
other  statement,  and  that  is  this,  Mr.  Klein:  Do  any  of 
vour  contractors  make  anv  other  goods  than  infants’  and 
children’s  wear?  A.  They  are  making  dresses,  yes. 

Q.  How  many  of  your  members  make  house  dresses?  A. 
Verv  little. 

« i 

Q.  How  many  members  have  you,  Mr.  Klein?  A.  Sixty- 
six. 

1144  Q.  How  manv  of  the  sixtv-six  would  vou  sav  make 
house  dresses?  A.  About  four  or  five. 

Q.  Mr.  Klein,  may  I  ask  you  this  question,  hypothetic- 

allv?  Would  vour  Association  or  its  members  be  in  anv 
•  *  • 

way  injured  or  damaged  if  a  separate  committee  for  the  in¬ 
fants’  and  children’s  wear  were  established?  A.  No. 

Mr.  Zuckerman:  That  is  all. 

Examiner  Holland:  Is  there  any  further  question? 

Cross  Examination 

By  Mr.  Lieberman: 

Q.  Mr.  Klein,  do  some  of  the  members  of  your  Associa¬ 
tion  work  for  the  members  of  Mr.  Zuckerman ’s  Associa¬ 
tion  ?  A.  That  is  right. 

Q.  About  how  manv  would  vou  sav?  A.  How  manv  of 
my  members? 

Q.  Yes.  A.  About  fifty. 

Q.  And  I  understood  vou  to  sav  that  vou  have  about  sixtv- 

six  members  of  your  Association?  A.  That  is  right. 

Q.  And  is  it  now  vour  testimony  that  about  fiftv  of  them 
,  •  •  • 

perform  work  for  the  members  of  Mr.  Zuckerman ’s 

1145  Association?  A.  Exactly. 
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Q.  Now,  they  are  working  on  children’s  dresses, 
is  that  correct?  A.  Children’s  dresses  and  beach  wear. 

Q.  Beach  wear,  is  it  only  children’s  beach  wear,  or  also 
grown-up’s?  A.  Children’s. 

Q.  Are  they  also  working  for  adult  work?  A.  A  very 
small  percentage. 

Q.  I  believe  that  you  testified  before  that  some  of  your 
members  are  working  on  cotton  dresses.  Is  that  children’s 
cotton  dresses  or  ladies’  and  misses’  cotton  dresses?  A. 
Cotton  dresses,  adult  dresses. 

Q.  Ladies’  and  misses’  and  not  necessarily  children’s? 
A.  That  is  correct. 

Q.  Do  they  work  on  these  ladies’  dresses  throughout  the 
entire  year  or  certain  periods  of  the  year?  A.  Throughout 
the  entire  vear. 

Q.  So  that  to  the  extent  of  the  cotton  dresses,  the  prod¬ 
ucts  in  the  shops  of  your  members  are  overlapping  the  chil¬ 
dren’s  dresses?  A.  A  little  percentage. 

Q.  A  very  small  percentage?  A.  Yes,  sir. 

Q.  Do  you  mean  to  say  by  that,  that  there  are  only 
1146  certain  members  of  yours  that  work  on  children’s 
dresses  and  certain  members  on  cotton  dresses,  or 
do  the  same  members  work  from  time  to  time  on  children’s 
dresses  and  at  other  times  on  cotton  dresses?  A.  About 
eighty  per  cent  of  our  members  are  working  distinctly  on 
children’s  dresses,  or  beach  wear,  and  the  rest  of  them  are 
making  house  dresses  or  some  other  products. 

Q.  I  think  that  you  also  mentioned  that  sportswear  is  one 
of  the  products  manufactured  by  your  members?  A.  Yes, 
sir. 

Q.  Is  the  sportswear  limited  to  children’s  sportswear  or 
also  women’s  and  misses’  sportswear?  A.  Children’s 
mostly.  Part  of  it  is  women’s  and  misses’. 

Mr.  Lieberman:  That  is  all. 

Cross  Examination 
Bv  Mr.  Pitts: 

Q.  You  mentioned  that  you  did  not  believe  that  35  cents 
would  be  any  hardship  on  members  of  your  industry.  By 
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that  do  you  mean  that  there  would  be  no  curtailment  of  em¬ 
ployment  or  would  there  in  your  estimation  be  any  curtail¬ 
ment  of  employment  among  the  employees  of  your  mem¬ 
bership  if  35  cents  were  paid  as  a  minimum?  A.  As  far 
as  my  knowledge  for  the  last  six  years,  our  members  are 
paying  above  35  cents. 

Q.  And  the  hardship  that  you  mentioned  outside 

1147  of  vour  Association,  should  I  understand  vou  to  be- 
lieve  that  there  would  be  no  curtailment  of  employ¬ 
ment  outside  of  your  membership,  as  far  as  your  knowledge 
goes  ?  A.  As  far  as  my  knowledge  goes,  that  is  quite  right. 

Mr.  Lieberman :  May  I  just  ask  one  more  question? 

The  cotton  dresses  and  sportswear  which  are  manufac¬ 
tured  bv  vour  members,  are  thev  manufactured  also  for  the 
members  of  Mr.  Zuekermairs  Association? 

The  Witness:  They  are  not  members  of  Zuckerman’s  As¬ 
sociation. 

Examiner  Holland:  Is  that  all? 

Mr.  Hurwitz :  Thank  vou  verv  much. 

•  • 

Examiner  Holland:  We  will  take  a  recess  of  a  few 
minutes. 

(Whereupon  there  was  a  recess.) 

1148  Examiner  Holland:  All  right,  Mr.  Zukerman,  will 
you  proceed  with  the  cross  examination  of  Mr.  Tol¬ 
ies. 

Whereupon  Newman  Arnold  Tolies  having  previously 
been  duly  sworn,  was  examined  further  as  follows: 

Cross  Examination  (Continued) 

By  Mr.  Zukerman : 

Q.  Now,  Mr.  Tolies,  in  order  that  we  may  collect  our 
thoughts  again,  before  we  were  interrupted  to  allow  Mr. 
Hurowitz  an  opportunity  to  testify  and  fly  back  to  New 
York,  we  were  discussing  the  relationship  of  our  industry 
to  the  adult  industry  from  a  standpoint  of  the  study  made 
and  the  amount  of  overlapping  that  existed,  and  I  think  that 
we  came  to  the  conclusion  that  as  far  as  our  industry  was 
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concerned  from  a  standpoint  of  overlapping  of  the  apparel 
industry  there  was  little  or  no  overlapping.  If  there  was, 
it  was  to  a  very  infinitisimal  and  small  extent?  A.  That 
is  substantially  correct. 

Q.  Xow,  Mr.  Tolies,  I  refer  to  your  direct  testimony  sub¬ 
mitted  before  the  Examiner  on  Monday,  November  13.  A. 
Yes,  sir. 

Q.  And  I  call  your  attention  to  the  fact  that  in  justifying 
the  apparel  industry  committee  definition,  you  stated  on 
page  27  of  the  record : 

1149  “As  a  result  of  the  recognition  of  this  underhung 
similarity  (meaning  the  similarity  of  garments  be¬ 
tween  one  branch  of  the  apparel  industry  and  the  other)  an 
opportunity  was  given  to  industry  committee  No.  2  to  con¬ 
sider  both  sides  of  any  problem  of  overlapping  of  produc¬ 
tion  of  different  articles  or  of  such  close  competition  as  de¬ 
manded  the  establishment  of  a  single  minimum  wage  rate. 
Examination  of  the  articles  specifically  excluded  from  this 
definition  readily  reveals  the  fact  that  special  circum¬ 
stances  justify  their  separate  treatment,”  and  you  went 
on  to  discuss  knitted  underwear  and  knitted  outerwear. 

Now  I  ask  you,  Mr.  Tolies,  whether  that  yardstick  with 
respect  to  overlapping  and  competition  in  view  of  your  tes¬ 
timony  today,  exists  in  relationship  between  infants’  and 
children’s  ware  and  the  rest  of  the  so-called  apparel  in- 

dustrv.  A.  Do  vou  mean  that — 

•  * 

Q.  (Interposing)  Overlapping  and  competition — it 
doesn’t  exist,  does  it,  Mr.  Tolies?  A.  That  the  same  con¬ 
siderations  apply  to  infants,  and  childrens  wear  as  to 
outerwear  and  underwear,  is  that  what  you  mean  ? 

Q.  I  said  from  a  standpoint  of  goods  made,  there  is  no 
competition  between  infants  and  childrens  wear,  and  adults 
goods  and  no  overlapping,  so  consequently  one  cov- 

1150  erall,  broad  definition  referred  to  by  you  in  your 
testimony  on  November  13  doesn’t  exist  or  isn’t 

necessary,  since  there  is  no  overlapping  and  since  there  is 
no  competition  between  the  two  articles,  in  view  of  your 
testimony  todav,  am  I  correct?  A.  It  turned  out  on  the 
specific  definition  finally  arrived  at  by  the  Committee,  that 
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the  overlapping  was  much  smaller  than  anyone  had  reason 
to  suppose  beforehand,  that  same  conclusion  would  not 
apply  to  any  possible  definition  of  this  field,  but  did  apply 
with  the  definition  which  the  apparel  industry  committee 
worked  out. 

Q.  By  way  of  explanation,  that  is  correct,  but  the  answer 
to  my  question  is  “Yes,”  am  I  correct? 

Examiner  Holland :  It  is  a  little  unusual,  but  Mr.  Tolies 
doesn’t  seem  to  be  objecting  to  it. 

Mr.  Zuckerman :  I  cannot  insist  on  an  answer  of  yes  or 
no,  So  I  am  giving  him  all  of  the  latitude  and  then  bringing 
him  back  to  the  question. 

The  Witness :  I  think  that  I  have  given  my  answer. 

Bv  Mr.  Zukerman: 

Q.  But  your  answer  is  “Yes.”  A.  On  the  particular  defi¬ 
nition  finally  worked  out  by  the  apparel  industry  committee, 
the  answer  is  “Yes.” 

Q.  So  in  other  words,  the  question  of  overlapping  and 
competition  as  exists  in  the  other  branch  of  the 
1151  apparel  industry  does  not  specifically  exist  in  so  far 
as  the  infants  and  childrens  wear  industry  and  ap¬ 
parel  industry  are  concerned?  A.  As  herein  defined. 

Q.  So  therefore  the  one  broad  definition  doesn’t  neces¬ 
sarily  solve  the  problem  of  overlapping  and  competition 
since  it  doesn’t  exist,  and  if  one  separate  industry  com¬ 
mittee  is  created  for  the  infants  and  childrens  wear,  it  will 
hurt  no  one?  A.  Well,  that  extends  the  “Yes”  consider- 
ablv. 

Q.  Tell  me  why  and  how? 

Examiner  Holland:  I  think  that  that  is  a  pretty  broad 
statement,  I  doubt  if  that  was  a  question.  Do  you  want  to 
re-phrase  that  as  a  question  ?  I  don’t  want  to  take  up  time 
here. 

Mr.  Zukerman :  The  witness  said  it  is  pretty  broad,  and 
he  would  like  to  answer  it,  and  I  don’t  see  why  there  is 
criticism  of  the  question. 

The  Witness:  It  requires  somewhat  of  an  extended  an¬ 
swer,  which  may  not  be  wanted. 
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Examiner  Holland :  Why  don ’t  you  wait  and  see  if  Mr. 
Zukerman  wants  an  answer  to  it. 

Mr.  Zukerman :  Perhaps  if  he  answers  the  question,  Mr. 
Pitts  will  object  to  his  right  to  answer  that  question,  and 
perhaps  I  might  just  as  well  let  it  stay  on  the  record 

1152  as  it  is  and  withdraw  the  question. 

Bv  Mr.  Zukerman: 

Q.  Now,  Mr.  Tolies,  still  talking  about  this  question  of 
infants  and  childrens  wear  industry  and  the  apparel  indus¬ 
try,  I  want  to  read  a  statement  to  you  and  I  want  you  to 
tell  me  whether  in  your  opinion  it  represents  a  correct  state¬ 
ment.  After  reading  it  I  will  identify  it. 

“There  is  furthermore  a  definite  line  of  demarcation  be¬ 
tween  infants  and  childrens  wearing  apparel  industry  and 
the  manufacture  and  distribution  of  adult  garments.  The 
colors,  textures,  style  elements  and  in  certain  instances 
methods  of  manufacture  of  infants  and  childrens  wear  are 
unique  to  the  industry. 

“From  the  standpoint  of  distribution  the  problems  of 
all  of  the  manufacturers  included  within  the  jurisdiction 
of  the  infants  and  childrens  wear  industry  are  identical. 
The  retailers,  specialty  shops  and  department  stores  have 
in  the  course  of  business  over  the  past  twenty  years  recog¬ 
nized  a  substantial  difference  between  the  manufacture  and 
the  distribution  of  garments  included  in  the  infants  and 
childrens  wear  industry  and  other  items  of  wearing  ap¬ 
parel.  ‘ 

“Department  stores  have  separate  infants  and  childrens 
wear  departments,  and  the  one  buyer  for  that  department 
usually  buys  every  item  of  infants  and  childrens 

1153  wearing  apparel  sold  in  the  department.  The  buyers 
do  not  restrict  themselves  to  any  one  particular 

commodity  of  infants  and  childrens  wearing  apparel  for 
as  has  been  indicated  the  manufacturer  often  manufactures 
so  many  different  types  of  garments  that  specialization  on 
the  part  of  the  buyers  as  well  as  on  the  part  of  the  manu¬ 
facturers  is  virtually  impossible.” 
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Do  you  agree  or  do  you  disagree  with  that  statement? 
A.  I  can  neither  disagree  or  agree  without  knowing  the 
definition  of  infants  and  childrens  wear  used  as  a  basis  for 
that  statement.  It  would  seem  to  me  reasonably  true  with 
reference  to  the  present  definition  given  herein,  you  haven’t 
as  yet  identified  it. 

Q.  I  am  only  discussing  the  present  definition,  it  is  rea¬ 
sonably  true:’  A.  Reasonably. 

•  * 

Q.  Well,  I  am  glad  that  you  and  General  Johnson  agree. 

That  statement,  Mr.  Holland,  is  taken  from  the  letter  of 
transmittal  submitted  by  General  Hugh  S.  Johnson,  to  the 
President  of  the  United  States  in  approving  a  code  of  fair 
competition  for  the  infants  and  childrens  wear  industry. 
A.  Do  you  wish  me  to  comment  any  further? 

Q.  No,  that  is  all. 

Examiner  Holland:  Are  there  any  further  ques- 
1154  tions  of  Mr.  Tolies  by  anyone  here?  If  not  you  are 
excused,  Mr.  Tolies. 

(Whereupon  the  witness  was  excused.) 

Examiner  Holland:  Now  I  have  on  my  list  here  the 
name  of  Mr.  William  Dubin,  counsel  for  the  New  Jersey 
Washable  Dress  Contractors  Association.  Is  Mr.  Dubin 
here? 

Mr.  Lieberman:  Mr.  Dubin  appeared  here  at  the  first 
meeting,  and  he  requested  that  whatever  other  information 
was!  given  by  him  at  that  hearing  shall  be  deemed  to  apply 
to  the  hearing  on  infants  and  childrens  wear  as  well;  and 
you  may  recall  that  he  offered  the  testimony  regarding 
certain  dresses,  and  I  believe  he  was  cross-examined  at  that 
time  by  Mr.  Zuckerman. 

Mr.  Zukerman:  I  didn’t,  but  the  statement  that  Mr. 
Lieberman  made  is  correct  except  as  to  the  cross  examina¬ 
tion. 

Mr.  Pitts:  We  have  asked  two  witnesses  to  appear 
this  afternoon,  one  of  them  has  definitely  let  us  know  that 
he  will  be  here  in  the  morning,  and  it  has  not  been  possible 
to  get  here  this  afternoon ;  and  the  other  one  has  given  us 
no  notice  whatever,  and  I  would  like  to  reserve  time  to- 
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morrow  morning,  if  I  may,  to  put  both  of  them  on,  if  both 
arrive,  and  in  any  case  to  put  the  one  on  who  has  promised 
that  he  would  be  here. 

It  is  quite  possible  that  he  will  be  here  later  this  after¬ 
noon.  He  is  driving  down,  I  understand. 

1155  Examiner  Holland:  Let  us  delay  it,  and  see  if  he 
arrives. 

Listed  with  Mr.  Dubin  are  Samuel  Greenbaum  and  Henry 
Greenburg.  They  are  not  here. 

The  next  name  on  my  list  is  Mr.  Charles  H.  Shapiro, 
representing  the  High  Line  Company  of  New  York.  Is 
Mr.  Shapiro  here? 

Mr.  Pitts :  He  is  the  one  that  definitely  will  be  here  to¬ 
morrow  morning,  if  not  later  this  afternoon.  That  is  the 
name  of  the  Company  and  his  first  name  and  initial  is 
correct. 

Examiner  Holland:  The  next  name  on  my  list  is  Mr. 
Lieberman.  Do  you  care  to  be  heard  now,  Mr.  Lieberman  ? 

Mr.  Lieberman:  Yes.  I  would  like  to  call  Dr.  Teper. 

Whereupon  Dr.  Lazare  Teper  having  previously  been 
sworn,  testified  as  follows: 

Direct  Examination 

By  Mr.  Lieberman: 

Q.  Dr.  Teper,  have  you  made  a  study  of  this  division  of 
the  industry  ?  A.  Yes,  sir. 

Q.  Will  you  please  state  from  your  study  what  is  the 
number  of  workers  engaged  in  this  industry?  A.  I  would 
estimate  on  the  basis  of  the  particular  definition  ap- 

1156  plicable  to  this  committee,  the  number  of  workers  as 
around  20,000. 

Q.  And  do  you  know  where  they  are  geographically  lo¬ 
cated?  A.  Studies  made  by  the  code  authority  which  are 
borne  out  by  the  later  census  figures,  show  that  five  Eastern 
states,  Connecticut,  Massachusetts,  New  Jersey,  New  York 
and  Pennsylvania  are  the  center  for  this  industry,  accord¬ 
ing  to  the  latest  census  statistics.  87  per  cent  of  the  estab¬ 
lishments,  and  85  per  cent  of  the  workers,  and  90  per  cent 
of  the  volume  of  the  products  are  originated  in  those  states. 
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Have  you  made  a  study  of  the  union  agreements 
existing  in  this  industry?  A.  Yes,  I  did. 

Q.  Will  you  please  state  what  wages  are  paid  under 
those  agreements?  A.  Virtually  all  of  the  agreements  con¬ 
cluded  by  the  International  Ladies  Garment  Workers  Union 
with  the  employers  in  the  infant  and  children's  wear  branch 
of  the  industry  provide  minimums  of  33  cents  an  hour  or 
over.  Onlv  000  workers  or  so  are  covered  bv  agreements 
with  lower  minimum  wages. 

Q.  And  when  you  refer  to  the  agreements  with  the  union 
in  this  industry,  you  mean  the  agreement  with  the 

1157  International  Ladies  Garment  Workers  Union,  and 
you  did  not  include  any  agreements  that  existed  with 

the  other  unions?  A.  That  is  right. 

Q.  Based  upon  your  study,  do  you  agree  with  Mr.  Tolies 
as  to  the  increase  in  the  wage  bill  necessary  to  carrv  through 
the  establishment  of  a  35  cents  per  hour  minimum  for  this 
division  of  the  industry  ?  A.  Yes,  I  do,  except  that  I  believe 
Mr.  Tolies  made  a  conservative  assumption.  The  increases 
are  not  going  to  be  as  great  as  he  has  indicated,  this  being 
based  on  the  ground  that  he  assumed  in  his  computation 
thalt  both  learners  and  handicapped  workers  will  be  paid  at 
the  35  cents  per  hour  minimum  wage  level. 

Studies  that  we  have  conducted  in  union  shops  with  a 
sample  of  4400  workers,  in  the  fall  of  1938,  showed  that  in 
order  to  introduce  a  uniform  35  cent  minimum  wage,  in¬ 
cluding  learners  and  handicapped  workers,  adjustments  of 
2.4  per  cent  would  be  necessary,  and  this  in  a  sense  bears 
out  Mr.  Tolies’  findings  for  the  industry  as  a  whole. 

Q.  In  your  opinion  will  a  35  cent  minimum  per  hour  re¬ 
sult  in  a  curtailment  of  employment?  A.  It  would  not  re¬ 
sult  in  a  curtailment  of  employment,  and  in  addition  to  the 
general  basis,  we  can  examine  the  experience  of  NRA  in 
this  connection.  We  find  that  in  the  infants  and 

1158  childrens  wear  industry  the  average  wage  has  in¬ 
creased  by  53  per  cent,  between  April  and  July  of 

1933,  as  compared  with  a  similar  one  in  1934. 

During  this  particular  period,  the  employment  did  not 
decline,  but  increased  by  2.4  per  cent.  When  we  consider 
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the  specific  items  of  childrens  apparel,  produced  under  the 
cotton  garment  code,  we  find  basically  the  same  period, 
boys’  blouses  and  shirts  showed  an  average  hourly  earn¬ 
ings  increase  in  1934  of  79.9  per  cent,  and  an  increase  in 
employment  of  7.4  per  cent. 

For  wash  suits  the  increase  in  wages  was  31.2  per  cent, 
as  against  the  increase  of  employment  of  S  per  cent. 

Childrens  play  suits  had  their  wages  increased  by  132 
per  cent,  and  an  increase  in  employment  of  2S  per  cent. 

Nothing  at  the  present  time  will  expect  us  to  have  wage 
increases  which  are  at  all  comparable  in  magnitude  to  those 
which  were  introduced  as  a  result  of  the  NR  A.  I  believe 
on  the  basis  of  examination  of  this  evidence  as  well  as  con¬ 
sideration  of  the  present  data  in  business  trends  that  no 
curtailment  of  employment  will  result  in  the  infants  and 
childrens  wear  industry  as  defined  by  the  apparel  com¬ 
mittee. 

Q.  In  your  opinion,  Dr.  Teper,  what  effect  will  a  35  cent 
minimum  per  hour  wage  have  on  the  stabilization  of  the 
industry,  if  any  ?  A.  I  think  that  it  will  assist  stab- 
1159  ilization  greatly,  because  at  the  present  time  if  we 
examine  the  statistics  gathered  by  the  Women’s  Bu¬ 
reau,  we  find  that  there  are  a  great  many  disparities  in 
wages  within  the  same  areas,  and  unquestionably  when 
such  disparities  exist,  competition  in  terms  of  wages  is  ex¬ 
ceedingly  keen,  while  in  a  uniform  situation  with  the  35 
cent  rate  uniform,  it  will  not  eliminate  that  competition, 
nevertheless  by  narrowing  the  gap  between  the  lower  pay¬ 
ing  firms  and  the  higher  paying  firms,  it  will  bring  a  greater 
degree  of  stabilization  and  make  competition  more  normal 
and  healthier. 

Q.  Do  you  know  whether  there  is  any  agreement  between 
the  Union  and  the  Association  represented  by  Mr.  Zuker- 
man  ?  A.  We  have  an  agreement  in  New  York  City,  yes. 

Q.  I  believe  the  exact  name  of  the  Association  is  Indus¬ 
trial  Association  of  Juvenile  Apparel  Manufacturers.  A. 
Yes,  sir. 

Q.  Will  you  kindly  state  what  minimums  for  various 
crafts  are  provided  for  in  that  agreement?  A.  Yes,  sir. 
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Under  this  agreement  factories  are  divided  into  two  classes, 
Class  B,  which  includes  factories  whose  products  are  sold 
above  $24  a  dozen,  and  Class  C  shops  whose  product  is  sold 
below  $24  a  dozen. 

•  The  wages  in  Class  B  shops  are  as  follows:  Op- 

1160  erators  $19 — and  all  of  these  wages  are  for  a  371/-* 

1  hour  week,  ironers  $17  per  week,  finishers  $16  a 

week,  and  cleaners,  trimmers,  boxers,  folders,  examiners, 
and  so  forth,  $15. 

In  Class  C  shops,  products  sold  for  $24  per  dozen  and 
less,  the  operators  $17  per  week,  ironers  $16,  finishers  $15, 
and  cleaners,  trimmers,  boxers,  folders,  examiners,  and 
so  forth  $14. 

In  addition  to  these  wages,  the  cutting  department  wages 
range  for  spreaders,  a  minimum  of  $20,  machine  cutters 
$32;  and  markers  and  markers  who  also  cut  $40. 

Q.  I  believe  that  you  stated  that  this  is  for  a  371/£>  hour 
week?  A.  Those  are  the  basic  agreement  scales. 

Q.  I  believe  that  there  is  also  some  tolerance  clause  can- 
tained  in  that  agreement?  A.  Yes,  sir. 

Q.  Will  you  please  state  what  the  tolerance  clause  is? 
A.  There  is  a  provision  in  this  agreement  for  the  employ¬ 
ment  of  learners  and  handicapped  workers  who  are  defined 
as  superannuated  or  physically  defective  employees,  pro¬ 
viding  that  no  factory  should  avail  themselves  of  a  right 
to  employ  more  than  $20  per  cent  of  such  employees. 

Q.  And  what  rate  of  wage  is  to  be  paid  to  those?  A. 

The  provision  of  the  agreement  is  in  this  respect, 

1161  that  no  employee  shall  receive  less  than  $13  per  week 
of  37VL>  hours. 

Q.  What  would  that  be  per  hour?  A.  That  would  be  34.7 
cents  per  hour. 

Q.  That  is  all.  A.  I  would  like  to  make  another  observa¬ 
tion,  that  in  analyzing  the  distribution  of  production  and 
distribution  of  retail  sales,  we  find  that  the  middle  Atlantic 
states,  Connecticut,  New  Jersey,  and  Pennsylvania  were 
responsible  for  88  per  cent  of  the  total  production,  and 
they  are  only  responsible  for  35  per  cent  of  the  total  sales 
of  the  product. 
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When  we  consider  every  other  area  of  the  country  we 
find  that  their  production  is  considerably  below  that  of  its 
sales  requirements.  In  other  words,  the  manufacturers 
throughout  the  country  have  a  potential  local  market  within 
their  particular  neighborhoods,  except  for  the  manufac¬ 
turers  of  the  middle  Atlantic  area. 

On  the  basis  of  these  findings,  I  believe  that  no  differen¬ 
tial  in  transportation  is  at  all  warranted. 

Examiner  Holland:  Are  there  any  questions  of  Dr. 
Teper? 

Cross  Examination 
By  Mr.  Zuckerman : 

Dr.  Teper,  for  the  record,  I  believe  that  you  esti- 
1162  mated  that  the  XRA  review  showed  that  by  reason 
of  the  adoption  of  the  code  for  the  infants  and  chil¬ 
drens  wear  industry  there  was  a  53  per  cent  increase  in 
wages?  A.  I  have  testified,  according  to  the  statistics 
which  are  available  for  the  infants  and  childrens  wear  in¬ 
dustry,  which  were  published  in  the  study  entitled  “Divi¬ 
sion  of  Review  of  the  National  Recovery  Administration, 
Works  Materials  No.  12,  Employment  Pay  Rolls,  Hours 
and  Wages  in  115  selected  code  industries,  1933-35,”  they 
published  average  hourly  earnings  for  the  industry  begin¬ 
ning  with  March  of  1933,  and  therefore  we  have  taken  com¬ 
parable  data  for  1933  and  1934  for  more  than  one  company. 

Of  course,  since  that  was  possible,  in  order  to  avoid  pos¬ 
sible  variations  due  to  changes  in  production,  and  other 
fluctations,  we  compared  them  for  similar  months,  and  we 
found  that  the  average  hourly  earnings  have  risen  by  53.7 
per  cent,  and  the  employment  during  the  same  time  showed 
an  increase  of  2.4  per  cent. 

Q.  By  employment,  you  are  referring  to,  Dr.  Teper,  the 
number  of  employees  or  the  number  of  working  hours? 
A.  The  number  of  employees  in  employment;  and  the  num¬ 
ber  of  working  hours  also  increased  during  the  same  time. 
The  man-hours  haven’t  been  given,  but  average  hours 
worked  per  week  have  remained  virtually  stable. 


Q.  You  don't  have  to  continue  along  those  lines, 

1163  because  I  am  not  disputing  the  testimony,  all  I  want 
to  know  is  what  is  the  nature  of  the  record  that  you 

are  reading ?  A.  I  have  given  you  the  text.  The  figures 
are  taken  from  Works  Materials  No.  12,  the  particular 
pamphlet  that  1  am  reading  from  is  a  pamphlet  which  I 
wrote  and  which  we  have  re-printed. 

Q.  What  text  did  you  take  it  from?  A.  Works  Materials 
No.  12  of  the  Board  of  Review  studies  of  the  National 
Recovery  Administration. 

Q.  Now,  Dr.  Teper,  I  believe  that  you  testified  that  there 
are  a  total  of  20,000  employees  in  this  industry  and  you 
stated  that  you  gathered  this  information  from  a  review 
of  the  NRA  statistics,  is  that  right?  A.  I  did  not  sav  that. 

Q.  What  did  you  say?  A.  I  said  that  on  the  basis  of  the 
particular  definition  which  has  been  worked  out  by  the 
Apparel  Committee,  the  number  of  workers  covered  by  it 
approximates  20,000,  which  is  my  personal  estimate. 

(J.  That  is  your  personal  estimate  ?  A.  Yes,  sir. 

Q.  Isn't  it  a  matter  of  fact  that  the  code  of  fair  compe¬ 
tition  for  the  Infants  and  Childrens  Wear  Industrv  on  the 

* 

review  section,  shows  that  there  were  employed,  exclusive 
of  home  workers  a  total  of  43,964  employees?  A. 

1164  On  page  6  of  the  particular  document,  Evidence 
Study  No.  19,  the  number  of  workers  is  given  as 

43,964.  However  it  says,  “This  is  the  total  average  em¬ 
ployment,”  and  it  doesn’t  say  it  is  exclusive  of  home  work¬ 
ers. 

Q.  You  would  say,  Dr.  Teper,  that  it  is  a  better  estimate 
than  your  guess?  A.  I  have  not  classified  my  figure  of 
20,000  as  a  guess,  I  called  it  an  estimate  which  is  based  on 
reasonable  statistical  procedure. 

Q.  Maybe  I  am  wrong  in  using  the  word  “guess”  to  a 
statistician.  A.  I  do  not  know  whether  this  figure  is  better, 
because  this  figure  applies  to  the  definition  used  by  the 
code  in  1934,  and  we  are  talking  about  the  situation  today 
and  the  definition  has  been  worked  out  by  the  Committee. 

Q.  You  haven't  examined  thoroughly  the  definition  of 
infants  and  childrens  wear  as  made  by  the  Apparel  Indus- 
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try  Committee,  with  that  of  the  code,  have  you?  A.  Yes, 
I  did. 

Q.  In  what  way  did  it  differ?  A.  They  are  very  similar. 

Q.  And  yet  you  say  that  the  extent  to  which  they  differ 
would  reduce  the  number  of  employees  about  23,000?  A. 
I  may  point  out  that  if  you  examine  the  statistics  of  the 
census,  for  the  latest  year  available,  1937,  you  will 

1165  find  in  all  branches  of  the  infants  and  childrens  wear 
industry,  including  that  which  manufacturers  chil¬ 
dren’s  coats,  the  average  employment  is  given  as  around 
23,000. 

Q.  You  are  talking  about  the  Department  of  the  Census? 
A.  Yes,  sir. 

Q.  Now  we  are  discussing,  however,  the  review  by  the 
NRA  in  relation  to  your  estimate,  and  I  would  like  to  stick 
to  that,  and  never  mind  bringing  in  this  question  of  the 
Census,  and  when  I  want  to  know  about  the  Census  I  will 
ask  you. 

Now,  with  respect  to  this  review,  you  stated  that  the 
definition  of  the  infants  and  childrens  wear  industry  as 
contained  in  the  code,  on  examination  bv  you  with  the  defi- 
nition  as  prescribed  by  Industry  Committee  No.  2,  is  sub¬ 
stantially  alike?  A.  Similar. 

Q.  But  the  difference,  however,  in  your  figures  shows 
that  there  were  23,000  less  employees,  in  that  small  dif¬ 
ference?  A.  Mr.  Zuckerman,  I  haven’t  testified  as  to  the 
correctness  of  those  figures.  I  notice  that  there  is  a  foot¬ 
note  which  says  that  these  figures  are  based  on  returns 
from  80  per  cent  of  the  concerns  in  the  industry,  and  on 
the  assumption  that  it  is  more  likely  that  the  larger  con¬ 
cerns  will  make  returns  and  the  smaller  concerns 

1166  will  not,  there  is  a  great  possibility,  and  I  don’t 
know  the  methods  that  were  used  by  the  Code  Au¬ 
thority,  of  making  over-statements. 

Q.  You  see,  Dr.  Teper,  I  don’t  blame  you  for  making 
that  statement,  since  I  was  the  Executive  Secretary  of  the 
Code  Authority  that  made  those  statements. 

Mr.  Lieberman :  I  suggest  that  we  proceed  with  proper 
cross-examination. 
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Examiner  Holland:  In  a  short  time  you  will  be  able 
to  state  your  position,  Mr.  Zuekerman. 

Mr.  Zuekerman :  Then  1  insist  that  that  last  statement  of 
the  witness,  where  he  said  that  the  code  authority  had  a 
tendency  to  exaggerate,  should  be  stricken. 

The  "Witness :  I  said  that  the  Code  Authority  might  have 
made  an  honest  mistake  in  making  their  estimate. 

Mr.  Zuekerman :  That  is  all  right,  an  honest  mistake. 

Examiner  Holland :  Now  let  us  go  ahead. 

Mr.  Zuekerman :  Xo  more  questions. 

Examiner  Holland:  Is  there  anything  further  of  Dr. 
Teper  ? 

Cross  Examination 
Bv  Mr.  Pitts : 

ftr 

Q.  On  the  basis  of  the  XRA  experience,  Dr.  Teper,  you 
referred  to  that  in  your  testimony,  was  there  any  extensive 
overlapping  between  the  coverage  of  the  infants  and  chil¬ 
drens  code  and  other  apparel  codes?  A.  Yes,  a  study 

1167  was  made  bv  the  same  division  of  the  review  of  over- 

* 

lapping  between  infants  and  childrens  wear  industry, 
as  defined  by  the  code,  and  other  branches,  and  they  found 
that  that  particular  code  overlapped  with  more  codes  than 
any  other.  Among  them  they  listed  the  cotton  garments, 
light  suiting,  knitted  outerwear,  dresses,  and  under  gar¬ 
ments  and  cotton  suiting. 

Mr.  Zuekerman :  As  long  as  he  has  testified  again,  I  have 
to  ask  a  question. 

By  Mr.  Zuekerman: 

Q.  Now,  Dr.  Teper,  when  you  say  overlapping,  didn’t 
the  infants  and  childrens  wear  code  bv  its  verv  creation 
eliminate  that  overlapping?  A.  Presumably  not,  I  mean 
that  particular  study  has  been  made  after  the  end  of  the 
XRA,  and  showed  that  on  the  basis  of  particular  squabbles 
between  the  various  code  authorities,  and  their  experience 
shows  that  there  was  that  overlapping,  and  I  am  not  speak¬ 
ing  of  the  extent  in  terms  of  the  percentage  of  volume  of 
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business,  but  in  terms  of  actual  lines  of  demarcation  be¬ 
tween  the  particular  codes. 

Q.  That  is  all. 

Examiner  Holland:  Are  there  any  further  questions? 
If  not,  you  are  excused. 

(Whereupon  the  witness  was  excused.) 

Examiner  Holland:  Mr.  Abt,  do  you  have  any  wit¬ 
nesses  ? 

1168  Mr.  Abt :  Yes,  I  have. 

First  I  should  like  to  offer  for  the  record  a  letter 

addressed  to  you,  Mr.  Examiner,  and  signed  by  Meyer 

Newman,  the  Secretary  of  the  Washable  Suits,  Novelties 

&  Sportswear  Contractors  Association,  Inc. 

Mr.  Newman  had  planned  to  attend  this  hearing  as  a 

witness,  and  found  it  impossible  to  be  present  today. 

Mr.  Zuckerman:  I  regret  that  I  have  to  object. 

Mr.  Abt:  Mav  I  finish  mv  statement. 

•  •> 

Mr.  Zuckerman:  Not  if  you  are  going  to  read  the  state¬ 
ment. 

Examiner  Holland :  Let  him  tell  us  what  this  statement 
is. 

Mr.  Abt:  I  have  a  right  to  finish  my  sentence  before 
you  interrupt  me. 

And  he  has  therefore  asked  me  in  accordance  with  the 
regulations  governing  this  hearing  to  present  this  letter  on 
his  behalf  to  you.  stating  the  fact  that  his  Association  sup¬ 
ports  the  recommendation  of  the  Committee,  and  the  rea¬ 
sons  therefor,  and  I  should  like  to  offer  this  letter  at  this 
time. 

Examiner  Holland :  Do  you  have  a  copy  of  those  rules 
of  procedure,  Mr.  Pitts? 

(A  document  was  handed  to  the  Examiner.) 

Examiner  Holland:  So  that  there  will  be  no  dis- 

1169  pute  in  the  record  about  this,  I  believe  the  offering 
of  a  letter  of  this  sort  is  covered  by  one  of  the 

published  rules,  Mr.  Zuckerman,  so  let  us  see  what  it  is. 

I  think  it  is  Rule  7  on  page  10. 


176 


“All  evidence  must  bo  presented  under  oath  or  affirma¬ 
tion.1  Written  documents  or  exhibits,  except  as  otherwise 
permitted  by  the  Presiding;  Officer,  must  be  offered  in  evi¬ 
dence  by  a  person  who  is  prepared  to  testify  with  respect 
to  the  authenticity  and  trustworthiness  thereof,  and  who 
shall  at  the  time  of  offering  the  document  or  exhibit  make  a 
brief  statement  as  to  the  contents  and  matter  of  prepara¬ 
tion  thereof.” 

I  believe  that  that  covers  it,  and  consequently  I  would 
ask  you  to  guarantee  the  authenticity  and  trustworthiness 
of  this  document,  and  to  show  your  capacity  to  present  it, 
and  then  I  believe  it  is  admissible. 

Mr.  Zuekerman :  And  also  the  right  to  cross-examine,  Mr. 
Holland. 

Examiner  Holland :  You  want  to  cross-examine  Mr.  Abt? 

Mr.  Zuekerman:  The  right  to  cross-examine  is  given  by 
that  same  rule,  and  if  the  witness  who  writes  the  letter 
isn't  present  for  cross-examination,  I  feel  that  that  evi¬ 
dence  can't  go  in,  and  I  don’t  even  know  what  it  is. 

Examiner  Holland:  Well,  I  can  onlv  abide  bv  the 
1170  rules  that  are  laid  out  for  the  conduct  of  the  hear¬ 
ing,  and  now  if  you  want  to  object  to  the  admission 

of  that,  vou  mar  do  so. 

•  •  •» 

Mr.  Zuekerman:  I  am  only  objecting  because  the  right 
of  cross-examination  is  denied  me. 

Examiner  Holland:  Here  is  a  copy  of  the  rules. 

(A  document  was  handed  Mr.  Zuekerman.) 

Mr.  Zuekerman :  Without  reading  all  of  the  rules,  will 
you  tell  me  which  rule  covers  cross-examination  ? 

Examiner  Holland:  I  don’t  think  that  there  is  any  rule 
for  cross-examination  under  those  circumstances,  if  the 
letter  is  admitted  in  the  record  I  don’t  believe  the  rules 
cover  cross-examination. 

Mr.  Zuekerman:  Let  us  see  what  it  is,  maybe  we  are 
wasting  a  lot  of  time. 

Examiner  Holland :  Will  you  proceed,  Mr.  Abt? 

Mr.  Abt:  Ho  you  care  to  have  me  read  the  letter  into 
the  record? 
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Examiner  Holland:  How  long  is  it? 

Mr.  Abt :  A  page  and  a  half. 

Examiner  Holland:  It  had  better  be  read. 

Mr.  Abt:  I  may  sav  as  to  the  genuineness  of  the  letter, 
that  Mr.  Newman  advised  me  when  I  last  saw  him  in  Wash¬ 
ington  that  he  was  going  to  forward  such  a  letter  to  me, 
that  I  received  such  a  letter  addressed  to  me  in  the 

1171  mails,  bearing  the  signature  of  Mr.  Newman  that  I 
recognize  as  his  signature  thereon,  and  state  that  it 

is  a  genuine  signature  of  Mr.  Newman. 

Examiner  Holland:  Do  you  have  any  letter  of  authori¬ 
zation  authorizing  you  to  transmit  this  into  the  record? 

Mr.  Abt:  I  also  have  a  letter  from  Mr.  Newman  which 
I  shall  first  read. 

This  letter  is  on  the  letterhead  of  the  Washable  Suits, 
Novelties  &  Sportswear  Contractors  Association,  Inc.,  1G0 
Fifth  Avenue,  New  York,  and  is  dated  November  21,  1939: 

Mr.  John  Abt 
22  East  15th  Street, 

New  York  City,  N.  Y. 

Mv  dear  Mr.  Abt : 

Having  taken  the  trip  to  Washington  through  an  error, 
I  find  myself  unable  to  attend  the  Infants  and  Childrens 
Outerwear  hearing  that  is  scheduled  for  Monday,  Novem¬ 
ber  27  th. 

However,  our  organization  is  greatly  desirous  of  being 
recorded  in  favor  of  the  recommended  35  cent  minimum 
for  the  industry.  We  shall  greatly  appreciate  if  you  will 
present  the  enclosed  letter,  addressed  to  the  presiding 
officer,  stating  our  position  in  the  matter. 

Sincerely  yours, 

Mever  Newman,  Secretarv. 

1172  I  suggest  that  this  might  be  marked  for  the  record 
as  Washable  Suits,  Novelties  &  Sportswear  Con¬ 
tractors  Association,  Inc*.,  Exhibit  No.  1. 
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The  second  letter  is  dated  November  21, 1939,  on  the  same 
stationery,  addressed  to  Mr.  Thomas  Holland,  Presiding 
Officer,  Infants  and  Childrens  Outerwear  Hearing,  Wash¬ 
ington,  D.  0.,  and  states  as  follows : 

“Dear  Sir: 

“Whereas,  the  members  present  at  a  general  member¬ 
ship  meeting  voted  unanimously  in  favor  of  the  35  cent 
minimum  as  recommended  by  the  Industry  Committee  No. 
2  for  the  infants  and  childrens  outerwear  branch  of  the 
textile  industry,  and  whereas,  as  their  appointed  repre¬ 
sentative,  I  shall  be  unable  to  personally  present  their  po¬ 
sition  at  the  hearing  before  you,  I  shall  deem  it  a  great  favor 
if  you  will  permit  the  following  testimony  to  be  incor¬ 
porated  into  the  records  of  the  proceedings  before  you. 

“Our  organization  is  known  as  the  Washable  Suits,  Nov¬ 
elties  &  Sportswear  Contractors  Association,  Inc.,  with 
offices  at  160  Fifth  Avenue,  New  York  City,  N.  Y. 

“We  have  at  present  25  members  who  employ  in  the 
neighborhood  of  2200  employees.  Our  members  have  an 
aggregate  pay  roll  of  about  $2,500,000  for  the  year.  Our 
members  produce  Boys  Washable  Suits,  infants  and 
1173  childrens  ski  suits  and  snow  suits  and  sun  suits. 

“The  recommended  minimum  of  35  cents  per  hour 
will  not  affect  our  members  as  they  all  operate  under  an 
agreement  with  Local  169  of  the  Amalgamated  Clothing 
Workers  of  America.  There  is  a  clause  in  said  agreement 
calling  for  a  $14.00  minimum  or  35  cents  per  hour  for  the 
40  hour  week. 

“We  sincerely  believe  that  the  minimum  recommended 
will  not  greatly  curtail  employment  opportunities  but  that 
it  will  have  a  stabilizing  effect  upon  the  industry  for  the 
following  reasons: 

“a.  It  will  eliminate  impractical  expansions  of  factories. 

“b.  It  will  act  as  a  deterrent  to  the  springing  up  of 
mushroom  organizations  whose  sole  stock  in  trade  was 
cheap  labor. 

“c.  The  factors  mentioned  in  a  and  b  may  have  meant 
additional  employment  in  certain  communities  but  such  in- 


179 


crease  was  usually  gained  at  the  expense  of  experienced 
help. 

“d.  It  will  eliminate  tile  suicidal  cutting  of  prices  of 
contractors,  a  practice  that  was  forced  by  the  necessity  of 
competition  against  the  unorganized  and  low  wage  factory 
owners. 

“e.  It  will  make  it  impractical  and  unprofitable 

1174  for  manufacturers  to  move  their  offices  and  plants 
inasmuch  as  the  same  minimum  will  prevail  in  all 

sections. 

“It  is  further  our  belief  that  the  recommended  minimum 
will  not  greatly  affect  the  price  of  the  finished  garment 
inasmuch  as  low  labor  cost  has  not  always  meant  a  low 
cost  of  production.  Low  labor  costs  have  most  times  meant 
inefficiency  that  the  manufacturer  had  to  pay  in  the  long 
run.  Furthermore,  where  there  was  an  actual  savings  on 
labor  such  savings  were  seldom  passed  on  to  the  consumer 
in  the  form  of  a  lower  price  for  the  finished  garment. 

“For  the  above  mentioned  reasons  and  for  the  fact  that 
no  industry  can  be  stabilized  at  the  expense  of  cheap  labor, 
we  are  whole  heartedly  in  favor  of  the  recommendation. 

“Respectfully  submitted, 

“Meyer  Newman,  Secy.” 

I  suggest  that  this  letter  be  marked  Washable  Suits, 
Novelties  &  Sportswear  Contractors  Association,  Inc.,  Ex¬ 
hibit  No.  2. 

Mr.  Zuekerman:  I  object  to  the  introduction  of  that  letter 
in  evidence  since  no  opportunity  to  cross-examine  is  af¬ 
forded  to  us. 

Examiner  Holland:  All  exhibits  are  being  ad- 

1175  mitted  into  the  record,  subject  to  final  action  later 
on  in  the  hearing. 

Mr.  Zuekerman:  This  is  not  an  exhibit,  this  is  testimony, 
and  the  person  who  has  testified  hasn’t  been  placed  under 
oath  as  prescribed  by  the  rules,  and  consequently  it  can’t 
go  in  as  an  exhibit,  since  it  is  not  introduced  into  evidence 
by  a  person  who  has  been  sworn. 
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Examiner  Holland:  Under  this  rule,  published  in  the 
Federal  Register,  provision  is  evidently  made  for  this  type 
of  evidence,  and  I  don’t  believe  that  I  would  have  the  au¬ 
thority  to  reject  it,  provided  it  has  been  authenticated  and 
has  been  offered,  as  it  has  been  by  Mr.  Abt,  so  that  I  will 
admit  it. 

Mr.  Zuckerman:  I  object. 

Examiner  Holland:  That  is  noted. 

(The  documents  above  referred  to  were  marked  Wash¬ 
able  Suits,  Novelties  &  Sportswear  Contractors  Associa¬ 
tion,  Inc.,  Exhibits  1  and  2  respectively  and  received  in 
evidence.) 

Mr.  Abt :  As  far  as  I  am  concerned,  I  am  entirely  will¬ 
ing  that  that  letter  go  in  the  record  for  the  following  limited 
purpose,  first  to  record  the  fact  that  this  Association  is  in 
favor  of  the  Committee  recommendation  of  the  35  cent  min¬ 
imum  wage  for  the  infants  and  childrens  wear  branch  of 
the  industry;  and  the  second  that  the  facts  therein  stated 
in  so  far  as  they  be  facts  rather  than  argument,  be 
1176  considered  in  the  nature  of  argument  or  a  brief,  and 
to  the  extent  that  the  arguments  therein  stated  are 
supported  by  evidence  elsewhere  introduced  in  the  record, 
thev  mav  be  considered  as  anv  other  argument  or  brief. 

Examiner  Holland:  I  have  no  inclination  to  limit  it, 
unless  that  would  satisfy  your  objection? 

Mr.  Zuckerman:  It  would  not. 

Examiner  Holland :  You  object  to  it  under  any  circum¬ 
stances? 

Mr.  Zuckerman:  Yes. 

Examiner  Holland :  Let  it  stand  and  if  it  needs  further 
ruling  later  on  in  the  hearing,  I  will  rule  on  it  then,  but  at 
the  present  time  let  it  be  made  a  part  of  the  record. 

Mr.  Abt:  I  would  like  to  call  Mr.  Bernstein. 

Examiner  Holland:  Mr.  Bernstein  has  been  previously 
sworn,  so  he  may  proceed  directly. 

Whereupon  Mayer  Bernstein  was  called  as  a  witness  for 
and  on  behalf  of  the  Washable  Suits,  Novelties  &  Sports- 
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wear  Contractors  Association,  Inc.,  and  having  been  pre¬ 
viously  duly  sworn,  was  examined  and  testified  as  follows : 

Direct  Examination 

Bv  Mr.  Abt: 

•> 

1177  Q.  Will  you  state  your  full  name?  A.  Mayer 
Bernstein. 

Q.  I  believe  that  you  testified  at  your  last  appearance 
that  you  are  the  Manager  of  Local  169  of  the  Amalgamated 
Clothing  Workers  of  America,  is  that  correct?  A.  I  did. 

Q.  Does  that  Local  Union  have  under  its  jurisdiction 
any  workers  engaged  in  the  infants  and  childrens  wear 
division  of  the  apparel  industry  ?  A.  The  main  member¬ 
ship  of  this  Local  is  engaged  in  this  industry. 

Q.  How  many  members  of  your  Local  are  engaged  in 
that  industry,  Mr.  Bernstein?  A.  Between  4000  and  4500. 

Q.  Approximately  how  many  shops  are  those  workers 
engaged  in?  A.  About  75. 

Q.  Are  all  of  those  shops  under  contract  with  the  Amal¬ 
gamated  Clothing  Workers  of  America  ?  A.  That  is  right. 

Q.  And  where  are  they  located?  A.  In  the  States  of 
New  York  and  New  Jersey. 

Q.  Do  the  contracts  between  the  employers  in  that  indus¬ 
try  and  your  union  contain  any  provision  with  reference 
to  a  minimum  hourly  wage?  A.  They  do. 

1178  Q.  What  is  that  provision  ?  A.  $14  for  40  hours. 

Q.  $14  for  40  hours?  A.  That  is  for  operators 

and  floor  help.  For  cutters  the  minimum  is  $35,  and  for 
cutters  and  markers  $40,  and  for  spreaders  $20. 

Q.  Those  are  all  $20,  $35,  and  $40?  A.  For  a  40-hour 
week,  yes,  sir. 

Q.  So  that  the  minimum  wage  specified  in  those  contracts 
on  an  hourly  basis  is  35  cents  an  hour,  is  that  right  ?  A. 
That  is  right. 

Q.  Do  all  of  your  contracts  without  exception  contain 
such  a  provision?  A.  With  the  exception  of  probably  two 
or  three  contracts,  yes. 

Q.  Are  the  shops  which  are  covered  by  those  contracts 
within  the  metropolitan  New  York  or  Greater  New  Y'ork 
area?  A.  The  exceptional  shops? 
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Q.  Yes.  A.  The  firms  are  located  in  the  City  of  New 
York,  and  their  plants  are  outside  of  New  York. 

Q.  That  is  the  actual  shop  covered  by  the  contract  is 
outside  of  New  York  City?  A.  That  is  correct. 
1179  Q.  What  minimum  wage  provision  if  any  is  con¬ 
tained  in  these  exceptional  contracts  that  you  men¬ 
tioned?  A.  The  agreements  that  we  have  executed  during 
the  year  1936  contained  a  clause  providing  that  new  work¬ 
ers  may  be  taken  in  at  $13  a  week  for  40  hours,  and  I  be¬ 
lieve  32 3A>  cents  per  hour.  Two  or  three  of  those  agree¬ 
ments  have  not  been  renewed,  since  the  new  agreements 
have  been  executed  the  last  year,  and  the  new  agreements 
provide  for  a  $14  minimum  of  40  hours,  and  those  other 
minimum  wages  for  cutters  and  markers  and  spreaders. 

Q.  Now  you  said,  Mr.  Bernstein,  that  you  had  about 
4000  or  4500  workers  covered  by  contracts?  A.  That  is 
right. 

Q.  What  percentage  of  those  workers  would  be  earning 
less  than  35  cents  an  hour?  A.  Roughly  between  5  and  10 
per  cent. 

Q.  That  is  between  5  and  10  per  cent  would  earn  less 
than  35  cents  per  hour?  A.  That  is  right.  That  is  the 
agreements  covering  the  factories  would  be  about  between 
5  and  10  per  cent,  and  the  workers  in  those  factories  would 
probably  be  between  5  and  10  per  cent. 

Q.  I  don’t  think  that  you  quite  understood  my  question. 
You  now  testify  that  between  5  and  10  per  cent  of 
11  SO  all  of  the  workers  in  your  organization  are  covered 
by  these  exceptional  contracts  which  don’t  provide 
for  the  35  cent  minimum.  A.  That  is  right. 

Q.  That  isn’t  quite  what  I  asked  you.  I  asked  you  what 
per  cent  of  the  total  workers  in  your  organization  actually 
earn  less  than  35  cents  an  hour.  A.  I  think  that  it  would 
be  very  much  less  than  5  per  cent. 

Q.  Very  much  less  than  5  per  cent?  A.  Yes,  sir. 
11  SI  Q.  Now,  in  addition  to  the  4,000  or  4,500  workers 
in  your  local  union  with  respect  to  whom  you  have 
testified,  are  any  other  employees  of  shops  manufacturing 
infants’  and  children’s  ware  members  of  the  Amalgamated 
Clothing  Workers  of  America?  A.  They  are. 
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Q.  How  many  such  additional  employees  are  there?  A. 
There  are  about  1,500  workers  in  Philadelphia,  members 
of  Local  170  of  the  Amalgamated,  and  about  1,000  or  1100 
or  so  in  Fall  River,  Massachusetts,  and  about  4,500  in  Min¬ 
nesota,  the  Twin  Cities,  under  agreement  with  the  Twin 
Cities  Local  of  the  Amalgamated,  and  also  about  three  or 
four  hundred  in  Cleveland,  Ohio. 

Q.  So  that  the  total  number  of  workers  in  this  branch 
of  the  industry  members  of  the  Amalgamated  is  approxi¬ 
mately  what  ?  A.  About  75  per  cent  of  the  industry,  of  the 
'Wash  Suits,  Novelties  and  Sportswear. 

Q.  You  say  75  per  cent  of  the  industry;  do  you  refer  both 
to  the  bovs’  and  girls’  branches  of  the  industrv?  A.  Onlv 
the  boys.  Our  shops  have  predominantly  boys’  suits. 

Q.  And  you  say  that  approximately,  then,  the  75  per  cent 
of  the  employees  in  shops  manufacturing  primarily  boys’ 
goods  are  members  of  the  Amalgamated?  A.  That 
1182  is  right. 

Q.  And  approximately  what  is  the  total  number 
of  workers  emploved  in  this  bovs’  branch  of  the  industrv? 
A.  Between  nine  and  ten  thousand. 

Q.  Between  nine  and  ten  thousand?  A.  Yes,  sir. 

Q.  Now,  are  all  of  the  members  of  the  Amalgamated  em¬ 
ployed  in  this  branch  of  the  industry  employed  in  shops 
which  are  under  contract  with  the  Amalgamated?  A.  T 
wouldn’t  be  able  to  tell  you  whether  there  is  a  contractor 
in  Minnesota — outside  of  that  contractor,  everyone  is. 

Q.  "What  would  you  say,  Mr.  Bernstein,  that  the  wages 
under  these  contracts  outside  of  your  own  local  organiza¬ 
tion  compare  with  the  wages  which  prevail  in  your  organi¬ 
zation  ?  A.  Will  you  ask  the  question  again  ? 

Q.  How  do  the  wages  being  received  by  Amalgamated 
members  under  contract  outside  of  Local  169  compare  with 
the  wages  which  are  being  paid  your  members?  A.  Ap¬ 
proximately  the  same. 

Q.  What  would  you  say,  if  you  know,  is  the  average 
hourly  earning  of  employees  in  your  Local  169,  in  this 
branch  of  the  industry?  A.  Between  45  and  50  cents  an 

hour. 
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Q.  And  would  you  say  that  that  same  average 

1183  wage  prevailed  generally  in  shops  under  contract 
with  the  Amalgamated?  A.  That  is  right. 

Q.  Now.  will  you  enumerate  in  general,  Mr.  Bernstein, 
the  type  of  products  manufactured  in  these  shops?  A. 
Boys’  wash  suits,  primarily,  boys’  play  suits,  boys’  and 
girls’,  that  is  what  we  call  in  the  industry,  sister  and 
brother  suits  of  the  same  material,  sportswear,  worn  by 
girls  and  boys,  and  some  novelties, — under  novelties  some¬ 
times  they  make  a  jacket  that  is  made  out  of  thinner  stuff 
and  a  pair  of  pants  of  summer  stuff  or  vice  versa,  and  they 
have  suits  of  three  pieces,  that  is  a  woolen  top,  and  a  woolen 
pair  of  pants  and  a  cotton  blouse,  and  these  we  call  novel¬ 
ties. 

Q.  Do  the  shops  under  your  jurisdiction  manufacture  any 
garments  which  are  competitive  with  children’s  garments 
manufactured  in  work  clothes  or  overall  shops?  A.  No, 
sir. 

Q.  "What,  in  your  opinion,  then,  Mr.  Bernstein,  would  be 
the1  effect  of  a  35  cent  minimum  wage  upon  the  boys’  branch 
of  the  industry?  A.  Effect  in  what  respect? 

Q.  Effect  first,  in  terms  of  increases  in  cost  of  manufac¬ 
ture?  A.  I  judge  that  the  increase  in  cost  would  be  very 
little.  There  isn't  much  left  that  are  not  today  on  a 

1184  35  cent  minimum,  considering  that  about  75  per  cent 
of  the  indust rv  is  under  agreement  with  the  Amal- 

gamated,  and  some  of  the  industry  is  by  virtue  of  being 
under  the  International  Ladies’  Garment  Workers,  and  the 
State  of  Massachusetts  and  the  State  of  Rhode  Island,  who 
have  a  State  minimum  of  35  cents  an  hour,  have  the  biggest 
bulk  of  non-union,  and  there  are  some  in  the  State  of  New 
Jersey,  one  or  two  that  are  not  in  the  union,  and  they  also 
have  a  State  minimum  of  35  cents,  and  I  judge  that  those 
manufacturers  located  in  the  United  States  that  are  making 
this  sort  of  garment  are  probably  about  10  to  15  per  cent 
that  are  not  on  35  cent  compulsory,  either  by  union  or  State 
law,  and  I  think  that  it  would  be  no  imposition  on  the  indus¬ 
try,  and  it  will  help  the  majority  of  the  industry  against  the 
small  minority  that  has  still  persisted  in  chiseling. 
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Q.  What  would  be  the  effect  of  a  35  cent  minimum  in  the 
industry?  What,  if  any,  would  the  effect  be  of  a  35  cent 
minimum  on  employment  in  this  branch  of  the  industry? 
A.  I  don’t  think  it  will  have  any  effect.  We  went  through 
the  experience  of  the  X.  R.  A.  period,  and  after  the  mini¬ 
mum  wage  just  being  provided  for  32 V&  cents  in  this  indus¬ 
try,  it  not  only  did  not  diminish  employment,  but  it  in¬ 
creased  employment,  and  factories  have  grown  from  30  to 
40  people,  to  80  or  90  people,  and  some  even  larger  than 
that.  It  is  true  that  during  the  year  1935,  the  begin- 

1185  ning  of  1935,  there  was  some  slack  in  the  industry, 
but  that  was  because  some  of  the  work  shops  took 

some  of  our  play  suits  away,  but  generally  it  is  my  opinion, 
based  on  careful  study  as  to  that  period  of  time,  the  work 
that  has  been  lacking  in  our  factories,  and  the  result  of 
investigation,  we  found  that  between  wash  suits  and  play 
suits,  the  industry  has  increased  production  up  to  the  end 
of  the  X.  R.  A.,  instead  of  decreasing  production. 

I  might  say  right  here,  too,  that  wages  have  more  than 
doubled  between  1933  and  1934,  while  production  was  in¬ 
creasing. 

Q.  What  was  the  effect  on  employment  during  that  pe¬ 
riod?  A.  Production  was  increasing,  and  there  were  more 
workers  to  make  the  production. 

Q.  Anything  further  that  you  would  like  to  add  to  your 
statement,  Mr.  Bernstein  ?  A.  I  don’t  think  so. 

Examiner  Holland:  Does  anybody  have  a  question? 

Cross  Examination 

By  Mr.  Zuckerman: 

Q.  Mr.  Bernstein,  you  testified  that  your  members  make 
boys’  wash  suits,  play  suits,  sister  and  brother  suits,  or 
sister  and  brother  garments,  and  girls’  dresses  and  boys’ 
garments  that  match,  sportswear,  which  I  assume  takes  in 
various  items  like  ski  pants,  leggins,  and  snow  suits 

1186  and  similar  items,  and  novelties  which  takes  in  these 
little  Lord  Fauntleroy  garments?  A.  Yes,  sir. 
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Q.  Do  any  of  your  members  make  adult  garments  above 
the  age  of  16?  A.  I  guess  some  of  them  can  be  worn  by 
adults. 

Q.  Can  be  worn,  but  they  don’t  make  them  for  adults? 
A.  If  they  do,  a  small  percentage. 

Q.  Your  people  make  garments  to  be  sold  to  what  are 
known  as  infants'  and  children’s  departments  and  specialty 
stores?  A.  That  is  right. 

Q.  To  your  knowledge — and  I  know  you  are  very  fa¬ 
miliar  with  this  industry  and  therefore  I  am  taking  the  lib¬ 
erty  of  asking  you  questions  which  will  enlighten  this  rec¬ 
ord — to  your  knowledge,  Mr.  Bernstein,  isn’t  it  a  fact  that 
the  same  buver  buvs  vour  garments  that  buvs  children’s 
dresses  and  undearwear  and  other  articles  of  the  children’s 
department,  isn’t  that  correct?  A.  That  is  right. 

Mr.  Zuckerman :  That  is  all. 

Examiner  Holland:  Any  question  of  Mr.  Bernstein?  If 
not,  you  are  excused,  Mr.  Bernstein. 

("Whereupon  the  witness  was  excused.) 

1187  Mr.  Abt:  I  would  like  to  call  Mr.  Palermo. 

'Whereupon  Angelo  Palermo  was  called  as  a  witness  for 
and  on  behalf  of  the  Washable  Suits,  Novelties  &  Sports¬ 
wear  Contractors  Association,  Inc.,  and  having  been  previ- 
ouslv  sworn,  was  further  examined  and  testified  as  follows: 

Direct  Examination 
By  Mr.  Abt : 

Q.  Will  you  give  your  name  for  the  record?  A.  Angelo 
Palermo. 

Q.  You  stated,  I  believe,  when  you  last  testified,  Mr.  Pa¬ 
lermo,  that  you  were  business  agent  for  Local  170  of  the 
Amalgamated  Clothing  Workers  of  America.  A.  That  is 
right. 

Q.  Whereabouts  is  that  local  located?  A.  Philadelphia. 

Q.  Does  that  local  union  have  under  its  jurisdiction  any 
employees  in  shops  engaged  in  the  manufacture  of  Infants’ 
and  Children’s  Wear?  A.  We  have  about,  from  1,400  to 
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1,500  members  under  contract  with  the  Amalgamated  in 
the  boys’  washable  industry. 

Q.  And  in  how  many  shops  are  those  1,400  to  1,500  work¬ 
ers  employed?  A.  Around  sixteen  shops. 

11S8  Q.  Around  sixteen  shops?  A.  Yes,  sir. 

Q.  All  in  Philadelphia  ?  A.  Well,  two  of  them  are 
in  Jersey. 

Q.  Do  your  contracts  specify  a  minimum  wage?  A.  It 
does. 

Q.  What  minimum  does  it  specify?  A.  The  contract  spe¬ 
cifies  for  a  definite  minimum  wage  of  35  cents  an  hour,  for 
all  operators  and  pressers,  and  321/1>  cents  an  hour  for  trim¬ 
mers,  packers,  boxers,  floor  girls,  or  any  other  miscellane¬ 
ous  help  on  the  floor;  $18.00  a  week  for  spreaders,  $35  a 
week  for  cutters,  and  $42.50  for  markers  and  cutters. 

Q.  Well,  those  weekly  wages  are  based  on  how  many 
hours  a  week?  A.  Forty  hours. 

Q.  "What  percent  of  all  of  the  workers  employed  in  these 
shops,  Mr.  Palermo,  fall  into  the  category  of  a  32Mi  cent 
minimum,  that  is,  examiners,  floor  girls,  and  so  on?  A. 
Well,  I  would  say  not  more  than  about  five  per  cent. 

Q.  About  five  per  cent?  A.  Yes,  sir. 

Q.  And  of  that  five  per  cent  what  portion  would  you  say 
were  receiving  not  more  than  32  Mi  cents  an  hour,  that  is  to 
say,  what  portion? 

1189  Q.  What  portion  would  not  receive  more  than  35 
cents?  A.  No,  as  I  understood  you,  about  five  per 
cent  of  the  workers  employed  are  floor  girls,  examiners, 
and  other  types  of  workers  who  have  a  32M>  cent  and  not  a 
35  cent  minimum,  is  that  right? 

A.  That  is  right,  around  five  per  cent. 

Q.  Now  I  am  asking  you  how  many  of  those  are  actually 
earning  less  than  35  cents  an  hour?  A.  Well,  the  only  ones 
that  you  would  really  have  that  are  earning  less  than 

32  M. — 

Q.  Less  than  35.  A.  The  only  ones  that  you  have  that 
earn  less  than  35  would  be  just  the  time  workers,  and  that 
is  in  most  cases,  but  as  far  as  the  trimmers,  which  are  piece 
workers,  they  have  averaged  more  than  35  cents  an  hour. 
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Q.  Even  though  their  minimum  is  less  than  35?  A.  That 
is  right.  I  would  judge  maybe  about  three  per  cent  of  the 
whole  business  is  probably  under  35  cents  an  hour. 

Q.  Now,  what  in  your  opinion,  Mr.  Palermo,  would  be  the 
effect  on  manufacturing  costs,  then,  of  a  minimum  wage  of 
35  Cents  an  hour,  in  your  branch  of  the  industry?  A.  Well, 
I  don’t  know,  as  far  as  the  costs,  it  is  so  little  that  I  don’t 
know  in  what  fraction  to  put  it. 

Q.  And  what  would  the  effect  on  employment  be 

1190  if  they  paid  a  35  cent  minimum  wage?  A.  From  our 
past  experience,  we  have  found  that  each  time  they 

got  an  increase  in  wages  from  the  employers,  they  got  more 
business. 

Q.  Now,  in  your  shops,  Mr.  Palermo,  are  any  garments 
manufactured  that  are  competitive  with  children’s  gar¬ 
ments  manufactured  in  work  clothes  or  overall  factories? 
A.  We  have  not. 

}Ir.  Abt:  I  think  that  that  is  all,  unless  there  is  some¬ 
thing  that  you  care  to  add. 

The  Witness:  I  haven’t  got  anything  to  add. 

Examiner  Holland:  Any  questions? 

Cross  Examination 

By  Mr.  Zuckerman: 

Q.  Mr.  Palermo,  you  heard  the  questions  that  1  asked  Mr. 
Bernstein,  and  1  enumerated  the  various  articles  made  by 
his  members,  and  1  enumerate  for  you  now;  do  your  mem¬ 
bers  make  boys’  wash  suits,  boys’  play  suits,  sister  and 
brother  garments,  sportswear,  and  novelties?  A.  We 
haven’t  got  any  sister  and  brother  garments. 

Q.  Do  your  members  make  any  other  articles  of  wearing 
apparel?  A.  We  have  sun  suits. 

Q.  But  they  are  all  for  children  between  the  ages  of  one 
to  16?  A.  Up  to  14,  I  would  say. 

1191  Q.  How  is  that?  A.  Up  to  14. 

Q.  Sun  suits,  you  mean  garments  that  allow  the 
body  to  be  exposed  to  the  sun  to  as  great  an  extent  as  within 
the  line  of  decency,  is  that  right?  A.  Yes. 
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Q.  For  boys  or  girls?  A.  For  boys. 

Q.  Now,  Mr.  Palermo,  I  heard  you  testify  that  you  had 
1,500  members  in  vour  union?  A.  Yes,  sir. 

Q.  That  means  in  the  production  crafts,  doesn’t  it?  A. 
That  is,  taking  in  the  plants. 

Q.  That  is  in  the  plants  ?  A.  Yes,  sir. 

Q.  You  don’t  take  in  the  local  shipping  clerks,  and  things 
of  that  sort?  A.  We  have  shipping  clerks. 

Q.  But  the  office  help  and  errand  boys  around  the  place, 
vou  don ’t  take  them  in,  do  von  ?  A.  In  some  cases  we  have 
the  errand  boys  too. 

Q.  Would  you  say  that  the  1,500  would  be  supplemented 
by  how  many  when  talking  about  everybody  employed  by 
the  shops  that  are  under  contract  with  you;  would  it 

1192  be  another  500  workers?  A.  No. 

Q.  Three  hundred?  A.  T  don’t  think  it  would  be 
any  more  than  about  a  hundred. 

Q.  About  a  hundred?  A.  Yes,  sir. 

Q.  Mr.  Palermo,  would  I  be  justified  in  making  a  state¬ 
ment  or  do  you  disagree  with  this  statement,  that  as  far 
as  your  local  is  concerned,  your  local  is  identified  with  the 
manufacture  of  infants’  and  children’s  ware  only,  is  that 
right  ?  A.  No. 

Q.  What  else  do  you  have?  A.  Well,  the  particular  local 
that  I  represent — 

Q.  I  mean — I  will  change  the  question.  You  have  testi¬ 
fied  only  for  that  part  of  your  local  which  pertains  to  in¬ 
fants’  and  children’s  wear,  only?  A.  On  today’s  hearing, 
yes,  but  last  week  I  testified  for  the  other. 

Q.  I  know,  I  saw  the  record. 

Examiner  Holland :  Do  you  want  him  to  answer  that? 

Mr.  Zuckerman:  No. 

Cross  Examination 

Bv  Mr.  Lieberman: 

•• 

Q.  For  the  record,  you  say  that  your  local  also 

1193  represents  products  other  than  children’s  wear?  A. 
Yes,  sir. 
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Q.  Will  you  please  state  for  the  record  what  other  pro¬ 
ducts?  A.  We  also  represent  the  washable  serviceable  ap¬ 
parel  industry,  and  we  also  represent  the  cotton  pants  in¬ 
dustry,  work  pants,  and  sports  wear. 

Cross  Examination  (Cont.) 

Bv  Mr.  Zuckerman : 

•> 

Q.  Is  there  any  difference  in  the  agreement,  Mr.  Pa¬ 
lermo?  A.  In  the  agreement? 

Q.  Between  those  various  products?  A.  The  only  dif¬ 
ference  we  have  in  the  argeement  is  the  question  of  cotton 
pants. 

Q.  The  question  of  cotton  pants?  A.  Yes,  sir. 

Q.  Why  don’t  you  have  a  separate  local  for  these  other 
items,  not  enough  people  involved?  A.  The  reason  we 
haven’t  got  a  separate  local  is  for  economy. 

Q.  There  are  not  enough  people  involved?  A.  Yes,  sir, 
we  have  two  different  contracts,  the  same  people  don’t  work 
in  the  same  shops. 

Q.  Wo  understood  that,  Mr.  Palermo. 

Mr.  Zuckerman :  No  more  questions. 

1194  Examiner  Holland :  Anybody  else  have  any  ques¬ 
tions  of  Mr.  Palermo? 

That  is  all,  Mr.  Palermo. 

(Whereupon  the  witness  was  excused.) 

Mr.  Abt:  I  have  no  further  witnesses. 

Examiner  Holland:  Now  that  leaves  us — the  appear¬ 
ances  on  my  sheet  here,  Mr.  A.  F.  Allison,  representing  the 
International  Association  of  Garment  Manufacturers;  W. 
Arthur  Davenport,  R.  Smith  Payne,  C.  T.  Habiger,  M.  A. 
Radka, — I  believe  that  is  all. 

Are  any  of  those  gentlemen  here? 

That  leaves  as  the  final  witness  or  representative  of  an 
Association,  Mr.  Zuckerman,  and  the  hour  is  now  5:15  and 
Mr.  Zuckerman  has  told  me  that  he  would  probably  make 
a  statement  taking  an  hour  or  more,  and  I  imagine  that 
there  will  be  some  cross  examination,  so  let  us  adjourn  now 
until  ten  o’clock  tomorrow  morning. 
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Mr.  Zuckerman:  Before  you  adjourn,  Mr.  Holland,  may 
I  say  that  there  are  certain  motions  which  I  would  like  to 
make  with  respect  to  the  Industry  Committee’s  position, 
and  the  mere  fact  that  this  is  put  over  until  tomorrow  does 
not  forego  the  right  on  my  part  to  make  those  motions  to¬ 
morrow  ! 

Examiner  Holland:  No,  not  at  all. 

The  hearing  will  reconvene  at  ten  o’clock  tomorrow 
morning. 

1195  ("Whereupon,  at  5:15  o’clock  p.  in.,  the  hearing  was 
recessed  until  10:00  o’clock  a.  m.  tomorrow,  Tues¬ 
day,  November  28,  1939.) 

1195a  Official  Report  of  Proceedings 

Before  The 

Wage  and  Hour  Division 
of  the 

Department  of  Labor 
In  the  Matter  of 

Hearing  to  Consider  the  Recommendations  of  Industry 
Committee  No.  2  for  the  Apparel  Industry 

Place  Washington,  D.  C. 

Date  November  2S,  1939 

Pages  1196  to  1313 

1196  Before  The 

Wage  and  Hour  Division 

Department  of  Labor 
In  the  Matter  of 

Hearing  to  Consider  the  Recommendations  of  Industry 
Committee  No.  2  for  the  Apparel  Industry 

Room  208,  939  D  St.,  N.  W. 
Washington,  D.  C. 

November  28,  1939. 

Met,  pursuant  to  adjournment,  at  10:00  o’clock,  a.  m.  be¬ 
fore  : 


192 


Thomas  Holland,  Esq.,  Trial  Examiner. 

Present : 

George  A.  McNulty,  General  Counsel 
Joseph  Ranh,  Assistant  General  Counsel 
David  Cobb,  Esq. 

Louis  Haffer,  Esq. 

Victor  Woerheide,  Esq. 

For  the  Administrator 
Spencer  Pitts,  Esq.,  and 
Jules  Schlezinger,  Esq., 

Counsel  for  Industry  Committee. 

1 1 97  Appearances : 

International  Ladies  Garment  Workers  *  Union, 

N.  Y.  C. 

By:  Elias  Lieberman,  Attorney,  and 

Lazare  Teper,  Director  of  Research. 

United  Garment  Workers  of  America 

By:  Nathan  Sidd. 

United  Infants’  and  Children’s  Wear  Association 

By:  Charles  Baker, 

J.  J.  Lubell,  and 
Max  H.  Zuckerman. 

Amalgamated  Clothing  Workers  of  America 

By:  John  Abt, 

Angelo  Palermo,  and 
Mayer  Bernstein. 

Local  91,  International  Ladies  Garment  Workers’  Union 

By:  Harry  Greenberg,  Manager  Local  91. 

Hi-Line  Co.,  Inc.,  New  York  City 

By:  Charles  H.  Shapiro 
Women’s  Bureau,  Department  of  Labor 

By:  Arthur  G.  Sutherland. 

James  E.  Reid. 

John  Powers. 


193 


1198  Proceedings 

Examiner  Holland:  Wc  are  continuing  the  hearing  this 
morning  on  Infants’  and  Children’s  Outerwear,  the  hear¬ 
ing  we  started  yesterday,  and  Mr.  Pitts  has  called  a  witness 
he  will  now  have  examined. 

Whereupon,  Charles  H.  Shapiro  called  as  a  witness  on 
behalf  of  Industry  Committee  Xo.  2,  having  been  first  duly 
sworn,  was  examined  and  testified  as  follows: 

Direct  Examination 

Bv  Mr.  Schlezinger: 

Q.  Mr.  Shapiro,  will  you  please  state  your  name  and  ad¬ 
dress  to  the  reporter?  A.  Charles  K.  Shapiro,  Hi-Line 
Company,  New  York  City. 

Mr.  Pitts:  Mr.  Examiner,  Mr.  Schlezinger  will  examine 
the  witness. 

Bv  Mr.  Schlezinger: 

Q.  With  what  company  are  you  connected?  A.  Hi-Line 
Company,  Inc.,  New  York. 

Q.  In  what  business  is  that  company,  Mr.  Shapiro?  A. 
We  manufacture  children’s  wear,  and  baby  boys’  suits, 
baby  boys’  sportswear. 

Q.  Infants’  and  Children’s  Wear  for  Boys?  A.  That  is 
correct. 

1199  Q.  Can  you  tell  us  the  annual  volume  of  business 
of  your  Company?  A.  Yes,  we  do  about  a  quarter 

of  a  million  dollars’  business  a  vear. 

Q.  How  many  workers  are  employed?  A.  Oh,  approxi¬ 
mated  70. 

* 

Q.  Can  you  tell  us  the  extent  of  the  distribution  of  the 
products  of  your  Company,  geographically?  A.  I  would 
say  we  cover  the  East  and  the  Mid-West,  and  almost  na¬ 
tionally  except  we  don’t  hit  certain  sections  of  the  country 
with  any  particular  amount  of  effort,  we  do  get  part  of  our 
business  through  the  East  and  through  the  Mid-West. 

Examiner  Holland:  I  think  you  had  better  speed  up. 
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By  Mr.  Schlezinger: 

Q.  Mr.  Shapiro,  as  you  know,  Industry  Committee  No.  2 
recommended  a  minimum  wage  rate  of  35  cents  for  a  divi¬ 
sion  of  the  industry  known  as  Infants’  and  Children’s 
Outerwear.  Have  you  studied  the  effect  of  this  recom¬ 
mended  minimum  on  your  plant?  A.  Well,  so  far  as  it  con¬ 
cerns  our  own  plant,  it  would  not  affect  us  in  the  slightest 
because  our  ratio  of  payments  today  is  such  that  a  35-cent 
minimum  would  probably  affect  just  one  of  our  employees, 
in  other  words,  all  of  our  employees  today  are  receiving 
more  than  that. 

Q.  Well,  I  take  it  there  would  be  no  effect  on  the 

1200  price  of  your  products?  A.  No,  there  would  be  no 
effect  whatsoever  on  our  price. 

Q.  Mr.  Shapiro,  are  you  familiar  with  the  Infants’  and 
Children’s  industry  in  and  around  New  York?  A.  Well,  I 
have  been  in  it  a  number  of  years. 

Q.  Would  you  care  to  testify  as  to  your  opinion  of  the 
effect  on  the  New  York  area.’  A.  Franklv,  I  don’t  see  that 
it  would  affect  the  New  York  area  at  all.  I  know  as  far  as 
most  of  our  competitors  around  New  York  whom  I  know, 
and  as  far  as  I  myself  am  concerned,  our  ratio  of  salaries 
would  not  be  increased  any  to  speak  of.  Certainly  our 
prices  would  not  be  increased  any  as  a  result  of  that.  I 
frankly  don’t  know  of  any  manufacturer  in  New  York  in 
our  own  field  of  work  who  pays  a  price  which  is  lower  than 
that  for  his  labor;  consequently,  I  can  not  see  how  any  of 
them  would  be  affected  by  it. 

Q.  In  your  opinion,  therefore,  would  there  be  any  sub¬ 
stantial  curtailment  of  employment  as  a  result  of  the  es¬ 
tablishment  of  such  a  minimum?  A.  Certainly  not,  in  the 
Citv  of  New  York. 

Q.  Do  you  have  any  other  comment  you  care  to  make? 
A.  I  teli  you,  it  has  been  my  impression — well,  I  haven’t 
listened  to  this,  I  wasn’t  here  yesterday,  but  having  read  a 
couple  of  these  things,  and  having  heard  these  dis- 

1201  cussions  going  on  for  some  time,  that  in  a  particular 
field  today  where  about  2/3  of  your  cost — the  cost  of 
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your  materials  lies  in  materials,  and  1/3  lies  in  labor,  and 
where  you  have  got  your  percentage  mark-up  on  your  total 
cost  in  your  selling  price,  a  rise  of — I  heard  a  gentleman 
saying  I  am  wrong. 

Examiner  Holland:  (Interposing)  Don't  pay  any  at¬ 
tention  to  those  statements. 

Don't  make  those  statements,  please. 

Mr.  Lubell:  Pardon  me.  I  made  a  remark  to  Mr.  Zuck- 
erman.  I  am  sorry  he  heard  it. 

The  Witness:  (Continuing)  As  I  said,  with  a  cost  of 
that  sort,  I  don’t  think  an  increase  in  your  labor  rate  would 
affect  the  cost  of  your  merchandise  more  than  1  or  2  per 
cent.  I  don’t  see  how  that  can  possibly  have  any  terrifically 
vast  effect  upon  the  market,  and  I  don’t  know,  as  a  manu¬ 
facturer  myself,  T  certainly  approve  giving  people  enough 
to  live  on  in  any  part  of  the  country.  That  is  about  all  I 
can  tell  you. 

By  Mr.  Schlezinger: 

Q.  Mr.  Shapiro,  can  you  tell  us  as  a  practical  manufac¬ 
turer  producing  these  products,  can  you  give  us  some  idea 
as  to  the  customary  price  brackets  in  which  the  products 
manufactured  by  your  Company —  A.  (Interposing)  You 
have  classified  brackets  of  manufacturing,  you  have  two 
divisions,  usually  the  division  that  operates  for  the 
1202  lower  price  brackets,  which  would  be  for  basements, 
chain  organizations,  you  have  a  bracket  of  manufac¬ 
ture  for  infants’  wear,  shelves  in  better  stores,  possibly 
some  of  your  better  chain  organizations.  There  are  two 
brackets  it  falls  into,  a  primary  bracket,  basement  bracket, 
where  they  manufacture  in  a  low  price  group  for  base¬ 
ments,  chain  organizations  and  jobbers,  and  you  have  a 
secondary  bracket  where  they  manufacture  for  the  better 
price  groups,  which  would  be  for  department  stores,  kiddie 
shops  and  better  chains.  I  say  most  of  your  brackets  up  to 
$8  a  dozen,  most  of  your  classifications  in  your  better  group 
are  from  $8  up. 

As  it  happens,  we  have  done  a  certain  percentage  of  each 
of  them,  but  most  of  our  merchandise  falls  into  the  better 
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bracket.  I  would  say  as  far  as  the  better  end  bracket  of 
merchandise  is  concerned,  the  greater  proportion  of  that 
would  probably  be  more  in  favor  of  material,  the  greater 
percentage  would  be  in  material,  and  the  smaller  percent¬ 
age  in  labor.  You  have  to  classify  that  according  to  your 
material,  whether  you  use  woolens  or  cottons;  and  cotton 
might  have  little  material  and  a  lot  of  labor,  and  the  woolen 
might  have  a  lot  of  material  and  little  labor. 

The  lower  price  bracket,  which  I  imagine  would  be  mostly 
affected  by  this  price  increase,  would  be  mostly  in  merchan¬ 
dise  that  fell  in  a  59-cent  classification,  under  a  dol- 

1203  lar  classification;  in  the  particular  type  of  work  we 
are  in,  we  find  such  items  as  corduroy,  a  production 

of  corduroy  in  that  field,  for  instance  in  a  dollar  price  line 
or  in  a  price  line  from  S9  cents  to  a  dollar.  It  would  have 
approximately  $5  worth  of  material  in  it  and  about  $1.55  in 
labor. 

That  being  the  case,  according  to  my  calculation  you 
would  sell  for  $5  worth  of  material  and  about  $1.7S  worth 
of  labor  when  vou  got  all  through  with  it. 

Q.  You  mean  after  you  have  raised  all  your  employees 
from  a  30-cent  to  a  35-cent  basis?  A.  Yes,  after  you  took 
all  your  employees,  your  percentage  would  be  about  3  to  1, 
on  material  to  labor,  and  with  a  1/7  rise  in  labor  prices,  you 
would  have  about  a  2  or  3  per  cent  proportion  for  em¬ 
ployees  working  at  30  cents  an  hour.  AYe  have  ourselves 
only  one  employee  in  this  price  bracket.  AYe  wouldn’t  be 
affected  by  that  percentage  to  any  extent  at  all. 

Examiner  Holland:  I  don't  understand  what  would  cause 
that,  small  increase  in  labor  cost.  You  say  $1.75  now  and  $5 
in  material,  and  if  this  wage  goes  into  effect  it  would  be 
$1.78  in  labor  as  against  $5  of  material.  Is  that  the  way  you 
figure  it? 

The  AA'itness:  Xo,  I  said  if  you  took  $5,  that  would  cost 
vou  about  3  to  1  on  vour  material  against  labor.  If  vou 
had  a  rise  of  30  to  35  cents — I  haven’t  a  paper  in 

1204  front  of  me  so  I  couldn’t  figure  it  more  closely  than 
that.  After  you  took  an  increase  of  3  to  1  percentage 

and  you  took  30  to  35  cents,  providing  every  single  em- 
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ployee  in  the  plant  were  advanced  from  30  to  35  cents,  you 
would  have  an  increase  of  1/7.  Is  that  right  ?  Therefore 
if  you  had  $5  worth  of  labor  and  you  had  $1.75  worth  of  ma¬ 
terial — well,  I  guess  my  figure  is  off  a  little  there.  Prob¬ 
ably  25  cents  on  your  labor  cost,  which  would  run  you  from 
$6.75  to  $7.00.  I  don't  see  that  that  varies  it  materially  or 
that  it  can  possible  affect  sales  in  the  market. 

Examiner  Holland :  Are  you  speaking  for  New  York  or 
the  country  as  a  whole? 

The  Witness :  1  am  not  speaking  as  an  expert,  all  I  can 
talk  about  is  my  own  plant  in  New  York,  but  this  ratio 
would  be  true  no  matter  where  it  is  manufactured,  it  is  one 
of  the  permanent  items  in  our  industry. 

Mr.  Schlezinger:  Mr.  Shapiro  was  just  pointing  out  that 
if  every  employee  is  raised  5  cents  an  hour  from  30  to  35 
cents,  he  is  showing  what  the  effect  on  prices  would  be. 

The  Witness:  That  is  right. 

Examiner  Holland :  That  is  what  I  thought. 

The  Witness:  I  couldn't  go  into  the  general  condition  in 
the  country,  I  don’t  know  much  about  it,  but  this  would  go 
whether  it  was  manufactured  on  the  Coast,  or  in  New 
York. 

By  Mr.  Schlezinger : 

1205  Q.  Mr.  Shapiro,  has  there  been  any  substantial 
variation  in  prices  of  materials?  A.  Yes,  there  have 
been  price  rises,  certainly,  but  your  price  rises  in  the  last 
three  months, — well,  of  course  when  the  European  situation 
came  up  in  September,  there  has  been  quite  a  jump.  There 
has  been  a  lapse  since  then.  Outside  of  woolens,  the  price 
scales  have  not  advanced  so  rapidly  that  they  cannot  be 
swallowed,  if  that  is  what  you  are  driving  at. 

Mr.  Schlezinger :  I  think  that  is  all,  Mr.  Shapiro,  unless 
vou  have  some  other  statements. 

The  Witness:  I  don’t  think  so. 

Cross  Examination 
By  Mr.  Abt: 

Q.  Mr.  Shapiro,  is  your  organization  under  contract  "with 
any  labor  union?  A.  Yes. 


19S 


Q.  Wliat  union  is  that  ?  A.  That  would  be  the  Amalga¬ 
mated  169. 

Q.  169?  A.  169,  that  is  right. 

Q.  Does  that  contract  provide  for  any  minimum  wage? 
A.  Yes.  We  worked  out  a  $14  a  week  minimum. 

Q.  For  a  40-liour  week?  A.  That  is  correct. 

1*206  Q.  And  what,  if  you  know,  approximately  what  is 
the  average  hourly  earnings  of  the  workers  in  your 
plant?  A.  In  my  plant — well,  I  should  sav — Oh,  I  guess 
they1  average  about  $18  a  week.  In  other  words,  about  45 
cents  an  hour. 

Q.  About  45  cents  an  hour?  A.  That  would  be  an  aver¬ 
age.  That  is  about  a  fair  average.  A  minor  average.  We 
have  certain  employees  that  go  higher  than  that,  though. 
We  have  very  few  that  go  below  that.  I  can’t  arrive  at  a 
norm — probably  $18  to  $20  would  be  a  fair  price. 

Q.  So  the  35-cent  rate  you  gave  was  an  extreme  case, 
from  your  view?  A.  Well,  so  far  as  I  know,  we  wouldn’t  be 
affected  at  all. 

Q.  Do  you  know  how  that  compares  in  your  plant  with 
others  in  New  York  City?  A.  1  would  say  we  run  prac¬ 
tically  in  line  with  them. 

Mr.  Abt:  That  is  all. 

Examiner  Holland:  Any  questions? 

By  Mr.  Zuckerman: 

Q.  What  did  you  say  the  name  of  your  Company  was? 
A.  Hi-Line  Company. 

Q.  Hi-Line?  A.  That  is  right. 

1207  Q.  Will  you  just  outline  to  me  just  what  you  make, 
and  don’t  generalize  bv  saving  bovs’  suits.  A.  I  will 
be  glad  to,  even  without  Mr.  Zuckerman ’s  tone  of  voice.  I 
will  still  be  glad  to. 

Examiner  Holland:  You  let  me  control  his  tone  of  voice, 
you  answer  his  questions. 

The  Witness :  All  right. 

We  manufacture  overalls,  baby  boys’  suits,  Eton  suits, 
slip  suits,  wash  suits,  flannel  trouser  suits,  slacks,  sport 
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shirts,  sport  jackets,  shorts,  suspendered  shorts,  suspen- 
dered  overalls. 

By  Mr.  Zuckerman : 

Q.  Do  you  make  any  girls’  merchandise?  A.  We  make 
some  brother-and-sister  things.  About  2  per  cent  of  our 
business  is  girls’  stuff.  We  do  brother-and-sister  matched 
things. 

Q.  You  make  brother-and-sister  outfits,  little  boys’  suits 
with  dresses  to  match  ?  A.  That  is  right. 

Q.  Mr.  Shapiro,  are  all  the  materials  that  you  manufac¬ 
ture  and  sell  sold  to  infants’  shops  and  shops  that  carry  in¬ 
fants’  and  children’s  wear?  A.  No,  we  sell  some  of  our 
goods  to  chain  organizations  as  well. 

Q.  But  you  sell  them  to  the  infants’  department  of 

1208  chain  organizations?  A.  Yes. 

Q.  You  consider  yourself  part  of  the  Infants’  and  Chil¬ 
dren’s  Wear  industry,  don’t  you,  Mr.  Shapiro?  A.  That 
is  right. 

Q.  What  is  your  connection  with  the  Hi-Line  Company? 
A.  I  am  the  General  Manager. 

Q.  Are  you  an  officer  of  the  Company?  A.  No,  I  am  not. 
Q.  You  are  a  salaried  employee?  A.  That  is  right. 

Q.  Just  what  are  your  functions  in  that  Company?  A. 
1  run  the  business. 

Q.  Running  the  business  is  a  very  general  term.  Be  a 
little  more  specific.  A.  I  buy  the  piece  goods,  I  manage  the 
sales  and  I  oversee  the  production. 

Q.  You  oversee  the  production  ?  A.  That  is  right. 

Q.  You  are  not  actually  in  charge  of  production?  A.  I 
have  a  foreman  under  me. 

Q.  You  also  design?  A.  No,  I  have  a  designer. 

Q.  You  don’t  do  the  actual  cutting,  you  have  a  cutter? 
A.  I  have  a  couple  of  cutters. 

1209  If  you  want  to  issue  any  instructions  to  your  shop, 
you  would  give  them  to  your  foreman?  A.  That’s 

right. 

Q.  And  if  you  have  any  special  instructions,  you  give 
them  to  him?  A.  That’s  right. 


200 


Q.  How  long  has  the  Hi-Line  Company  "been  in  business? 
A.  The  Hi-Line  Company,  under  the  name  of  Hi-Line,  has 
been  in  business  about  four  years. 

Q.  Now  you  say  under  the  name  of  Hi-Line;  what  do  you 
meari  by  that ?  A.  Previous  to  that  we  ran  under  another 
name. 

Q.  What  was  the  name  of  that?  A.  Linda  May  Com¬ 
pany. 

Q.  Were  you  identified  with  that  Company?  A.  I  was. 

Q.  You  were.  I  heard  you  make  a  statement,  I  would  like 
to  have  it  clarified.  You  said  you  were  not  an  expert.  May 
1  assume  by  that  that  when  you  testified  as  to  the  effect  of 
the  35-cent  minimum  you  had  reference  only  to  the  shop  of 
the  Hi-Line  Company?  A.  No,  I  said  I  couldn’t  testify  as 
an  expert  as  to  the  country,  just  my  own  shop. 

Q.  So  that  all  the  testimony  that  you  have  submitted  for 
this  record  is  relative  only  to  the  Hi-Line  Company, 
1210  and  you  are  not  testifying  as  an  expert  as  to  what 
the  effect  of  a  35-cent  minimum  would  be  on  the 
general  infants’  and  children’s  wear  industry?  Am  I  cor¬ 
rect  in  that  statement?  A.  You  are  correct  to  the  extent 
that  I  don't  think  anybody  could  testify  as  an  expert  on 
that. 

Q.  Suppose  you  make  your  answer  to  me  very  specific. 
Am  I  to  understand  that  you  are  not  qualified  here  as  an 
expert  to  testify  as  to  the  effect  of  a  35-cent  minimum  on 
the  infants’  and  children’s  wear  industry  as  such?  A.  No, 

eertainlv  I  cannot  testifv. 

1  •> 

Q.  That  is  all  I  wanted  your  answer  to  be.  What  is  the 
sales  volume  of  the  Hi-Line  Company,  Mr.  Shapiro?  A.  I 
think  I  put  that  in  the  record  before. 

Q.  I  didn’t  hear  you.  You  talked  very  low  at  that  stage. 
A.  About  a  quarter  of  a  million  dollars. 

Q.  About  a  quarter  of  a  million  dollars.  As  General 
Manager,  don’t  you  know  specifically  how  much? 

Examiner  Holland:  That  is  close  enough. 

The  Witness:  It  varies,  there  is  no  definite  figure  you 
can  set  from  season  to  season. 
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By  Mr.  Zuckerman: 

Q.  What  would  you  say  is  the  sales  volume  of  this  type 
of  goods  that  you  make,  in  the  United  States?  A. 

1211  Oh,  I  don't  think  1  can  answer  that  question.  I  don’t 
franklv  know. 

Q.  Do  you  think  you  are  a  big  manufacturer  of  this  type 

of  merchandise  or  do  vou  think  vou  are  a  small  manufac- 

•  • 

turer  of  this  type  of  merchandise  ?  A.  I  think  we  fall  into 
the  classification  of  small  or  medium. 

Q.  Xo  more  questions. 

By  Mr.  Abt: 

Q.  Mr.  Shapiro,  you  testified  in  response  to  one  of  Mr. 
Zuckerman ’s  questions  that  you  manufacture  overalls.  A. 
That’s  right. 

Q.  I  wonder  if  you  can  describe  the  character  of  those 
overalls  more  fully,  specifically.  Are  they  the  type  of 
overalls  that  are  manufactured  for  working  clothes?  A. 
Oh,  no,  that  is  a  very  different  classification  to  working 
clothes.  We  make  what  is  classified  as  a  sports  wear  item, 
they  are  dressed  up  more,  they  are  a  finer  class  of  material, 
a  finer  class  of  workmanship.  In  other  words — oh,  well,  we 
might  do  one  that  is  trimmed,  or  we  might  do  one  with  very 
fine  material.  It  is  a  difficult  classification  to  make,  it  is 
more  obvious  in  looking  at  the  merchandise  than  being  able 
to  describe  it,  but  you  can  probably  note  your  differences 
upon  my  saying  what  is — the  working  class  of  overalls  is 
probably  the  denim  class  of  material,  a  cheap  ma- 

1212  terial,  sturdy,  one  that  is  built  to  sustain  tools  and 
for  rough  and  ready  wear,  whereas,  ours  is  built 

more  for  dress. 

Bv  Mr.  Zuckerman : 

•» 

Q.  In  other  words,  your  overall  is  for  playing  or  sports? 
A.  Yes. 

Mr.  Zuckerman :  That  is  all. 

Mr.  Abt:  That  is  all.  ; 

Examiner  Holland :  You  are  excused,  Mr.  Shapiro. 

(Witness  excused.) 


Examiner  Holland:  Have  you  any  other  witnesses,  Mr. 
Selilezinger  ? 

Mr.  Selilezinger:  X o,  that  is  all. 

Examiner  Holland:  The  only  other  person  left  on  our 
list,  then,  is  Mr.  Zuekerman.  Xow,  are  \ou  going  to  testify? 

Mr.  Zuekerman:  Yes,  and  I  would  like  to  be  sworn  in. 

Whereupon.  Max  H.  Zuekerman,  called  as  a  witness  on 
behalf  of  the  Infants'  and  Children’s  Wear  Industry,  and 
beimr  first  dulv  sworn,  was  examined  and  testified  as  fol- 
lows : 

Direct  Examination 

Mr.  Zuekerman:  1  have  a  motion  I  would  like  to 
1213  make  at  this  time. 

Industry  Committee  Xo.  2  had  no  power — not 
being  legally  constituted  in  that  no  manufacturer  of  in¬ 
fants'  and  children's  wear  was  indicated  as  an  employer 
member  thereof,  had  no  power  or  authority  to  make  a  rec¬ 
ommendation  for  a  wage  order,  at  least  to  the  extent  that  it 
may  affect  infants'  and  children's  wear. 

The  testimony  presented  in  support  of  its  recommenda¬ 
tion  fails  to  disclose  that  opportunity  to  be  heard  and  pres¬ 
ent  data  was  presented  to  the  Infants'  and  Children’s  Wear 
Industry  as  made  mandatory  by  the  act.  The  testimony 
presented  in  support  discloses  that  infants’  and  children’s 
wear  is  not  competitive  with  the  so-called  Apparel  Industry 
and  represents  a  cleaneut  division  thereof,  and  the  inclu¬ 
sion  thereof  under  Industry  Committee  Xo.  2  and  the  fail¬ 
ure  of  the  committee  to  grant  the  request  of  the  Infants’ 
and  Children's  Wear  Industry  for  exclusion  from  its  juris¬ 
diction  is  contrary  to  law,  therefore  we  move,  (a)  to  ex¬ 
punge  from  the  record  all  testimony  submitted  in  support 
of  the  recommendation  for  a  wage  order  as  submitted  bv 
Industry  Committee  Xo.  2,  in  particular  as  it  may  pertain 
to  and  affect  the  Infants’  and  Children’s  Wear  Industry. 
Ahd  again  we  at  this  time  renew  our  motion  to  discontinue 
the  hearing  forthwith  and  for  the  immediate  creation  of  an 
Industry  Committee  for  the  Infants’  and  Children’s 
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1214  Wear  Industry  to  make  a  recommendation  for  a 
wage  order  as  prescribed  by  the  Fair  Labor  Stand¬ 
ards  Act. 

Examiner  Holland:  That  is  your  motion? 

Mr.  Zuckerman:  That  is  our  motion. 

Examiner  Holland:  The  motion  is  denied. 

Mr.  Zuckerman:  If  you  will  recall,  Mr.  Holland,  on  No¬ 
vember  13  there  was  reserved  to  me  the  right  to  object  to 
the  introduction  into  the  evidence  on  behalf  of  the  commit¬ 
tee  of  any  of  the  exhibits  presented  by  the  Administrator. 
At  this  time  I  call  for  Exhibit  No.  1.  Is  this  No.  1 ! 

(Mr.  Zuckerman  examined  a  paper.) 

Mr.  Zuckerman:  That  is  not  the  one  I  want. 

Mr.  Woerheide:  Let  the  record  show  that  exhibits  re¬ 
quested  by  Mr.  Zuckerman  have  been  produced  at  the  hear¬ 
ing. 

Mr.  Zuckerman :  Objection  is  raised  to  the  introduction 
into  the  records  and  the  evidence  of  Exhibit  No.  14  entitled 
“Preliminary  Conference  looking  to  the  assignment  of  an 
Apparel  Committee,  October  20,“  in  that  this  does  not  rep¬ 
resent  a  correct  record  of  the  resolution  which  was  pre¬ 
sented  at  that  conference. 

Examiner  Holland :  Do  you  want  me  to  rule  on  each  one 
of  these  objections  as  you  make  them  • 

Mr.  Zuckerman:  Either  that  or  all  at  one  time. 
Examiner  Holland:  If  I  can  keep  them  straight.  You 
have  a  lot  of  them,  don ’t  you  ? 

1215  Mr.  Zuckerman:  No. 

Examiner  Holland :  I  will  wait  then. 

Mr.  Zuckerman :  I  also  object  to  the  introduction  in  the 
record  of  Exhibit  No.  7  entitled  “Briefs  and  other  data  re¬ 
ceived  by  the  Industry  Committee  Section  and  distributed 
to  members  of  the  Apparel  Committee,"  in  that  the  brief 

submitted  bv  the  Infants’  and  Children’s  Wear  Industrv  at 
•  » 

the  hearing  held  on  March  17  is  not  contained  in  this  record 
nor  was  it  distributed  to  members  of  the  Apparel  Industry 
Committee. 


204 


Those  are  the  only  two  exhibits  that  1  care  to  comment 
on  at  this  moment. 

Examiner  Holland:  All  right.  Now  your  motion  is — you 
are  registering  an  objection  against  their  being  received  in 
evidence  ? 

Mr.  Zuckerman:  For  the  reasons  stated. 

Mr.  Pitts:  Mr.  Examiner,  might  I  interject  in  connection 
with  the  second  objection  of  Mr.  Zuckerman  that  his  brief 
is  incorporated  in  testimony  since  he  read  it  instead  of  sub¬ 
mitting  it,  and  for  that  reason  it  is  not  found  among  the 
briefs  distributed  because  it  was  read  directly  to  the  com¬ 
mittee. 

Mr.  Zuckerman:  That  is  not  so. 

Examiner  Holland:  I  think  we  could  handle  this  very 
quickly  this  way.  I  am  of  no  disposition  to  throw 
1216  out  Exhibits  Nos.  7  and  14  but  wt  will  leave  it  in  and 
afford  Mr.  Zuckerman  opportunity  to  point  out  the 
defects. 

Mr.  Zuckerman:  That  is  right.  And  since  Mr.  Pitts 
made  that  statement,  my  objection  is  not  against  that  rec¬ 
ord  he  is  reading  but  against  Exhibit  No.  7,  and  I  direct  at¬ 
tention  that  Brief  No.  7, 1  find  here  that  brief  submitted  on 
behalf  of  the  San  Antonio  Garment  Manufacturers  Associa¬ 
tion  was  not  read  into  the  record  because  I  was  present  at 
the  conference  that  day. 

Mr.  Lieberman:  The  proceeding  now  is  rather — 

Examiner  Holland :  I  am  going  to  let  Mr.  Zuckerman  go 
ahead  and  I  see  no  objection  to  the  line  lie  is  taking. 

Mr.  Lieberman :  Except  unless  an  objection  is  made,  any 
statement  made  by  Mr.  Zuckerman,  even  if  it  isn’t  accurate, 
unless  cross-examination  be  allowed,  whether  or  not  it 
should  appear  in  the  record — 

Examiner  Holland:  Any  statement  Mr.  Zuckerman 
makes  here,  you  will  have  an  opportunity  to  examine  him 
on.  I  don’t  know  whether  Mr.  Zuckerman  is  going  to  pre¬ 
sent  evidence  or  argue  at  the  present  moment.  Let  us 
wait  and  see. 
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Mr.  Zuckernian:  Mr.  Holland,  before  I  read  into  the 
record  the  statement  on  behalf  of  the  Infants’  and  Chil¬ 
dren’s  Wear  Industrv  I  first  want  to  teli  vou  who  I  am. 

»  «> 

I  am  the  executive  secretary  and  counsel  to  the 

1217  United  Infants’  and  Children’s  Wear  Association,  a 
trade  organization  with  a  membership  of  353  manu¬ 
facturers  with  plants  located  in  all  points  of  the  United 
States.  I  have  been  identified  with  the  Infants’  and  Chil¬ 
dren’s  Wear  Industry  since  the  year  1919. 

I  don’t  make  this  statement  in  order  to  qualify  as  an  ex¬ 
pert  but  simply  that  the  record  may  show  the  nature  of  my 
identity  in  this  industry. 

I  have  given  you  a  copy  of  the  brief,  and  I  have  given  one 
to  the  stenographer  as  well.  (Heading:) 

“The  United  Infants’  and  Children’s  Wear  Association, 
on  behalf  of  its  members,  submits  the  following  brief  in  ob¬ 
jection  to  the  recommendation  of  Industry  Committee  No. 
2  for  a  wage  order,  at  least  to  the  extent  that  it  affects  the 
Infants’  and  Children’s  Wear  Industry,  and  in  support  of 
the  request  of  the  Infants’  and  Children’s  Wear  Industry 
that  the  Administrator  exclude  infants’  and  children’s 
wear  from  said  recommendation  and  immediately  appoint 
an  industry  committee  for  the  Infants’  and  (Children’s 
Wear  Industry  in  accordance  with  the  provisions  of  the 
Fair  Labor  Standards  Act. 

“The  Infants’  and  Children’s  Wear  Industry  in  Helation 
to  the  Industry  Committee  No.  2. 

“The  position  of  the  Infants’  and  Children’s  Wear  In¬ 
dustry  in  the  deliberations  leading  to  the  appoint- 

1218  merit  of  Industry  Committee  No.  2  by  the  Adminis¬ 
trator,  as  well  as  its  appearances  before  that  Indus¬ 
try  Committee  at  hearings  conducted  by  it  should  be  re¬ 
viewed  in  order  that  a  proper  background  and  understand¬ 
ing  may  be  had  of  the  position  then  and  now  taken  by  this 
industry  with  respect  to  the  wage  recommendation  made  by 
Industry  Committee  No.  2. 

“In  this  connection,  the  attention  of  the  Administrator 
and  this  record  is  directed  to: 
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“■(a)  October  20th,  193S  Conference — Department  of 
Labor  Balding,  Washington,  D.  C. 

"‘This  conference  was  called  by  the  Administrator  to 
give  opportunity  to  express  opinions  as  to  the  advisability 
of  appointing  one  committee  to  recommend  a  wage  order 
for  the  so-called  ‘needle  trades  industries.'  There  were 


gathered  at  that  conference  on  October  20,  1938,  representa¬ 
tives  from  many  trade  associations.  The  discussion  which 
took  place  had  relation  to  the  question  of  whether  one  Gen¬ 
eral  Industry  Committee  should  be  appointed  to  cover  all 
trade  groups  manufacturing  apparel  of  all  kinds  and  types. 

“It  was  then  suggested  that  an  effort  be  made  to  avoid 
as  many  of  the  difficulties  encountered  by  the  X.  R.  A.  as 
possible;  to  prevent  the  confusion  of  industry  definitions 
created  by  overlapping  in  some  of  the  branches  of  the 
needle  trades.  The  complexity  of  the  then  problem  was 
greatly  lessened  when  assurances  were  given  that 
1219  any  Industry  Committee  appointed  would  give  rep¬ 
resentation  by  membership  thereon,  to  the  main  di¬ 
visions  of  the  needle  trades,  if  not  to  all.  The  representa¬ 
tives  of  the  Infants’  and  Children’s  Wear  Industry,  in  par¬ 
ticular,  were  insistent  in  impressing  the  necessity  of  ade¬ 
quate  representation.  Assurances  were  given  by  the  rep¬ 
resentatives  of  the  Industry  Section  of  the  Wage  and  Hour 
Division  that  any  Industry  Committee  appointed  would 
give  adequate  representation  at  least  to  all  the  major 
branches  of  the  so-called  ‘needle  trades  industries.’  The 


definite  impression  was  created  that  the  Administrator  pre¬ 
ferred  a  unanimity  of  action  by  the  various  groups  then 
represented  in  order  that  confidence  may  be  had  in  the 
committee  appointed  and  that  no  delay  be  occasioned  in 
carrying  out  the  provisions  of  the  act. 

“With  this  general  background  before  the  conference, 
and  acting  on  the  representations  made,  a  resolution  was 
introduced  by  Max  H.  Zuckerman,  Executive  Secretary  of 
the  United  Infants’  and  Children’s  Wear  Association.  This 


resolution  subsequently  became  the  unanimous  consensus 
of  opinion  of  the  groups  then  present.  That  resolution,  as 
first  presented,  read: 
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“  ‘That  the  Administrator  appoint  a  General  Industry 
Committee,  and 

“  ‘That  the  Administrator  appoint  sufficient  and  ade¬ 
quate  subcommittees,  in  the  appointment  of  which 

1220  consideration  shall  be  given  to  the  manufacturing 
and  distribution  problems  as  well  as  to  the  cloth  used 

in  the  Apparel  Industry,  and 
“  ‘That  such  subcommittees  shall  have  representation  on 
the  General  Industry  Committee.’  ” 

Mr.  Lieberman:  Mr.  Examiner,  it  appears  he  is  re-argu¬ 
ing  a  motion  which  has  been  made  before  you  and  which 
motion  has  already  been  disposed  of  by  you.  1  believe  it 
is  propei  at  this  present  time  to  object  to  his  testimony 
unless  he  will  say  that  he  is  going  to  offer  evidence  bearing 
upon  these  particular  hearings.  I  therefore  call  your  at¬ 
tention  and  ask  that  the  witness  be  cautioned  that  if  he 
merely  argues  that  motion  that  lie  be  stopped.  If  he  in¬ 
tends  to  give  evidence,  naturally  he  should  go  ahead. 

Examiner  Holland:  Mv  action  on  Mr.  Zuckerman’s  mo- 
tion  of  course  was  with  reference  to  the  continuance  of  this 
hearing.  There  have  been  points  there  which  I  have  no 
authoritv  to  cover,  I  merelv  talk  within  mv  authoritv  be- 
cause  I  want  this  hearing  to  continue.  I  think  Mr.  Zucker- 
man  is  arguing  and  it  seems  to  me  on  a  point  that  I  am  not 
sure  myself  should  be  offered  in  these  proceedings.  How¬ 
ever,  I  will  allow  Mr.  Zuckcrman  to  make  his  statement. 
You  gentlemen  may  object  to  the  inclusion  of  this  material 
in  the  record  and  leave  it  to  the  Administrator  to  take  what 
action  he  deems  advisable.  I  do  want  to  stress,  I  think  it 
is  hardly  a  question,  this  matter  of  how  the  commit- 

1221  tee  was  appointed,  is  hardly  a  question  for  this  hear¬ 
ing  but  I  believe  that  I  have  the  authority  under  the 

rules — I  won’t  try  to  look  at  them — of  making  exceptions, 
and  I  now  make  an  exception  in  hearing  your  statement. 

Mr.  Zuckerman:  Thank  you.  (Continuing  reading:) 
“This  resolution  was  discussed  at  great  length.  In  order 
to  expedite  matters,  the  following  was  deleted  from  the 
resolution : 
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“  ‘in  the  appointment  of  which  consideration  shall  be 
given  to  the  manufacturing  and  distribution  problems  as 
well  as  the  cloth  used  in  the  Apparel  Industry.’ 

“So  that  the  resolution  as  it  was  finally  adopted,  read: 

“  ‘That  the  Administrator  appoint  a  General  Industry 
Committee,  and  that  the  Administrator  appoint  sufficient 
and  adequate  subcommittees;  that  such  subcommittees  shall 
have  representation  on  the  General  Industry  Committee.’ 

“A  copy  of  this  resolution,  in  the  writing  of  Max  H. 
Zuckerman,  was  there  and  then  handed  to  Mr.  Burton  E. 
Oppenheim,  of  the  Industry  Section  of  the  Wage  and  Hour 
Division,  who  was  present,  to  be  used  by  his  section  as  the 
guide  and  basis  for  the  appointment  of  an  Industry  Com¬ 
mittee  for  the  groups  present. 

“In  this  connection,  let  us,  for  the  record,  understand 
what  was  expected,  at  least,  what  the  Infants’  and  Chil- 
1  dren's  Wear  Industry  expected  would  happen  when 
1222  consideration  was  to  be  given  by  the  Administrator 
in  appointing  an  Industry  Committee.  First,  that  a 
subcommittee  would  be  appointed  for  the  Infants’  and  Chil¬ 
dren’s  Wear  Industry.  Second,  that  we  would  be  repre¬ 
sented  on  the  General  Industry  Committee. 

“In  this  connection,  let  us  examine  into  whether  this 
resolution  was  followed  in  the  appointment  of  Industry 
Committee  Xo.  2. 

“Most  certainlv  not.  Xot  onlv  was  there  no  subcommit- 
•  * 

tee  appointed  for  the  Infants’  and  Children’s  Wear  Indus¬ 
try  but  also  no  employer  member  representing  that  indus¬ 
try  was  appointed  to  the  Industry  Committee. 

“It  is  also  important  to  note  that  Administrator’s  Ex¬ 
hibit  Xo.  13  which  purports  to  report  this  conference,  does 
not  correctly  state  what  took  place,  nor  does  it  correctly 
list  the  resolution  which  was  then  adopted. 

“We  will  submit  for  the  record  a  newspaper  account  of 
the  Conference  of  October  20,  1P3S.  Attention  is  directed 
to  Women’s  Wear  Daily  of  Friday,  October  21,  1938,  which 
reads : 

“  ‘The  first  resolution  which  was  suggested  was  that  the 
Administrator  appoint  one  committee  for  the  entire  Ap- 
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parel  Industry  and  that  memberships  to  this  committee  be 

earefullv  selected  from  all  branches  in  the  field.  The  sec- 
* 

ond  resolution  suggested  that  one  committe  for  the  entire 
Apparel  Industry  be  appointed,  but  that  in  addition 

1223  to  this  committee,  such  subcommittees  should  be  ap¬ 
pointed  for  the  various  branches  of  the  industry  as 

the  Administrator  should  deem  necessary,  and  that  mem¬ 
bers  of  subcommittees.be  represented  on  the  General  Ad¬ 
visory  Committee.’ 

“As  a  filial  word  in  this  connection— comparison  should 
be  made  of  the  Administrator’s  Exhibit  Xo.  14,  which  pur¬ 
ports  to  report  what  took  place,  and  our  statement  as  sup¬ 
ported  by  the  press  report.  A  slip-up  took  place  some¬ 
where  along  the  line — or  was  it  a  slip-up? 

“(b)  The  Industry  Committee  as  appointed  on  Decem¬ 
ber  20,  1938,  was  not  in  keeping  with  the  resolution  adopted 
at  the  October  20,  1938  conference. 

“On  December  20  the  Administrator  announced  the  ap¬ 
pointment  of  Industry  Committee  Xo.  2.  On  the  employer 
portion  of  which,  it  is  significant  to  observe  that  no  repre¬ 
sentative  of  the  United  Infants’  and  Children’s  "Wear  Asso¬ 
ciation  was  listed,  nor  was  there  any  manufacturer  included 
in  that  list  who  manufactured  articles  of  infants’  and  chil¬ 
dren’s  wear  of  any  kind,  be  he  a  member  of  the  United  In¬ 
fants’  and  Children’s  Wear  Association  or  not. 

“The  Infants’  and  Children’s  Wear  Industrv  recom- 
mended  and  became  a  party  to  the  resolution  of  October  20, 
1938  only  on  the  expressed  and  definite  assurances  that 
insofar  as  this  industry  was  concerned,  not  only  would  it 
be  represented  on  any  Industry  Committee  ap- 

1224  pointed,  but  also  that  a  subcommittee  would  also  be 
created  for  it. 

“What  happened  ?  Fresh  in  the  minds  of  the  representa¬ 
tives  of  the  Infants’  and  Children’s  Wear  Industry  were 
Ihe  spirit  of  unanimity,  of  good  will,  of  cooperation,  of  pull 
together,  of  compliance,  and  what  have  you,  which  pre¬ 
vailed,  were  expressed  and  were  displayed  at  the  October 
20th  conference  not  only  by  the  employer  representatives 
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blit  by  labor  and  the  representatives  of  the  Administrator 
as  well. 

“"Was  the  appointment  in  keeping  with  this  spirit?  Did 
tlie  unanimous  resolution  of  October  20  mean  nothing?  Is 
this  going  to  be  a  repetition  of  X.  R.  A.  days? 

“These  and  many  other  thoughts  rail  through  our  minds 
— go  to  Washington,  knock  on  doors,  wait  in  reception 
rooms,  make  protests,  try  to  avoid  injustice  from  being 
done  and  inequities  from  being  created — or  won’t  that  help 
— try  anyway — and  try  we  did — but  it  did  not  help — why? 

“(c)  Protest  made  to  the  Industry  Committee  Section 
of  the  Wage  and  Hour  Division. 

“Immediately  upon  receipt  of  public  notice  of  the  ap¬ 
pointment  of  the  Industry  Committee  Xo.  2,  interviews, 
telephone  calls  and  correspondence  passed  and  were  held 
between  the  United  Infants’  and  Children’s  Wear  Associa¬ 
tion  and  the  Industry  Section  of  the  Wage  and  Hour  Divi¬ 
sion.  As  a  result  of  the  many  letters,  personal  interviews 
and  correspondence  which  took  place,  though  regrets 
1225  were  extended  to  our  industry,  the  only  justification 
which  was  advanced  bv  the  Industrv  Section  of  the 
Wage  and  Hour  Division  was  that  a  mistake  had  been 
made,  but  to  rectify  that  mistake  would  mean  to  open  the 
dooi*  to  other  industries  who  might  also  demand  represent¬ 
ation  on  the  Industry  Committee  as  appointed. 

“A  mistake  had  been  made.  Forgotten  must  be  the 
rights  of  hundreds  of  manufacturers  of  infants’  and  chil¬ 
dren’s  wear:  the  spirit  and  the  intent  of  the  act  disre¬ 
garded’  A  mistake  had  been  made.  Forget  that  you  are 
an  industry,  forget  the  encroachment  of  others,  forget  that 
the  law  gave  you  certain  rights  and  protection,  forget  that 
you  have  the  inalienable  right  to  be  represented  on  any 
body  that  proposes  to  legislate  for  you,  forget  that  you  are 
an  industry  vitally  affected  by  the  act,  forget  that  room  on 
the  committee  was  found  for  high  wage  industries  but  not 
for  you  who  are  vitally  affected.  A  mistake  has  been  made 
— or  was  it  a  mistake? 

“(d)  Hearing  before  Subcommittee  C.  March  17,  1939. 
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“At  the  hearings  before  the  Subcommittee  C  of  the  In¬ 
dustry  Committee  Xo.  2  held  on  March  17,  1939,  the  Infants’ 
and  Children’s  Wear  Industry  appeared  and  made  applica¬ 
tion  to  the  committee  to  be  excluded  from  the  Industry 
Committee  Xo.  2  as  defined,  and  requested  that  the  com¬ 
mittee  recommend  to  the  Administrator  that  a  sep- 

1226  arate  industry  committee  be  appointed  for  the  In¬ 
fants’  and  Children’s  Wear  Industry — separate  and 

apart  from  the  Industry  Committee  Xo.  2  as  defined.  The 
transcript  of  that  hearing  contains  a  copy  of  the  brief  which 
was  then  submitted  by  the  Infants’  and  Children's  Wear 
Industry. 

“As  a  result  of  the  application  then  made,  the  committee 
adopted  a  motion  requesting  Louis  Kirstein,  Chairman  of 
the  Industry  Committee  Xo.  2,  to  appoint  a  subcommittee 
to  examine  into  our  request  and  make  a  recommendation  to 
the  Industry  Committee  as  a  whole. 

“To  this  yery  day  no  official  word  has  eyer  been  received 
by  this  industry  from  the  Industry  Section,  Industry  Com- 
mittee  Xo.  2,  or  from  the  Administrator  as  to  what  dispo¬ 
sition  had  been  made  on  its  application  for  exclusion  and 
for  an  industry  committee  separate  and  apart  from  the  Ap¬ 
parel  Industry. 

“Precedent  for  the  applicant  and  separation  proposed. 

“There  is  ample  precedent  in  law  and  in  practice  for  the 
application  which  was  made  on  March  17,  1939,  to  Industry 
Committee  Xo.  2,  by  the  Infants’  and  Children's  Wear  In¬ 
dustry.  This  application  was  that  Industry  Committee 
Xo.  2  recommend  to  the  Administrator  that  infants’  and 
children’s  wear  be  eliminated  from  its  jurisdiction  and 
that  a  separate  industry  committee  be  established  for  the 
Infants’  and  Children’s  Wear  Industry. 

1227  “Under  the  rules  and  procedure  established  by  the 
Administrator  for  industry  committees  is  found 

Rule  Xo.  17  which  reads: 

“  ‘The  industry  committee  may  at  any  time  recommend 
to  the  administrator  that  the  scope  of  the  industry  as  de¬ 
fined  in  the  order  appointing  the  committee,  be  enlarged, 
modified  or  restricted.  ’ 
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“In  the  case  of  Industry  Committee  No.  1  (Textile  In¬ 
dustry  Committee),  on  the  application  of  the  Knitted  Out¬ 
erwear  and  Knitted  Underwear  Industries,  that  committee 
recommended  to  the  Administrator  that  these  industries 
be  withdrawn  from  the  textile  industry  as  defined.  The 
Administrator  acted  favorably  on  that  recommendation  and 
established  separate  industry  committees  in  each  case. 

“Let  us  examine  the  law  and  see  to  what  extent  industry 
committees  may  function  with  respect  to  creatine:  subdi¬ 
visions  or  classifications  or  at  least  to  act  upon  the  appli¬ 
cation  which  we  submitted.  Attention  is  called  to  the  fol¬ 
lowing-  provisions  of  the  act: 

“  ‘The  term  industry  is  defined  under  the  act,  to  mean 
“a  trade,  business,  industry  or  branch  thereof,  or  a  group 
of  industries  in  which  individuals  are  gainfully  employed.” 
Section  3  (h)/ 

“Section  5  (a)  gives  the  Administrator  authority  to 
1228  appoint  an  industry  committee  and  reads: 

“  ‘The  administrator  shall,  as  soon  as  practicable, 
appoint  an  industry  committee  for  each  industry  engaged 
in  commerce  or  the  production  of  goods  for  commerce.  ’ 

“Section  8  (b)  gives  the  Industry  Committee  the  right 
to  investigate,  and  reads : 

“  ‘The  industry  committee  shall  investigate  conditions 
in  the  indust rv  and  the  committee  or  anv  authorized  sub- 
division  thereof,  may  hear  such  witnesses  and  receive  such 
evidence  as  may  be  necessary  or  appropriate  to  enable  the 
committee  to  perform  its  duties  and  functions  under  this 
act.  9 

“Subdivision  (c)  of  the  same  section  reads: 

“  ‘The  industrv  committee  for  anv  industrv  shall  recom- 
*  •  * 

mend  reasonable  classifications  as  it  determines  to  be 
necessary . * 

“It  is  evident  from  the  foregoing  that  the  right  on  the 
part  of  an  industry  to  make  classifications  is  not  limited 
except  as  provided  in  Section  8  (c),  namely: 

“  ‘No  classification  shall  be  made  on  the  basis  of  age  or 
sex/ 
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“We,  therefore,  find  that  the  law  gave  Industry  Commit¬ 
tee  No.  2  the  right  to  separate  the  Infants’  and  Children’s 
Wear  Industry  from  the  Apparel  Industry.  The  Adminis¬ 
trator  conceded  that  right  existed  when  he  established  Rule 
No.  17,  to  which  reference  was  herein  made.  What 

1229  justification  can  there,  therefore,  exist  for  the  fail¬ 
ure  on  the  part  of  Industry  Committee  No.  2  to 

recommend  to  the  Administrator  that  a  separate  Industry 
Committee  be  established  for  the  Infants’  and  Children’s 
Wear  Industry?  Was  it  because  the  law  did  not  permit  it? 
Was  it  because  the  Administrator  would  not  allow  it?  Or 
was  it  because  the  membership  of  the  Industry  Committee 
as  constituted  did  not  and  could  not  properly  approach  the 
problems  of  the  Infants’  and  Children’s  Wear  Industry? 
Or  was  it  because  the  committee  felt  that  if  the  door  were 
opened  that  other  groups  might  seek  to  follow  suit?  An 
examination  of  the  record  and  the  exhibits  introduced  into 
this  record  by  the  Administrator  fails  to  disclose  any  justi¬ 
fiable  reason  or  evidence  on  the  part  of  either  Industry 
Committee  No.  2  as  a  whole,  or  by  the  subcommittee  ap¬ 
pointed  by  it  to  give  consideration  to  our  application  for 
the  denial  thereof. 

“What  does  the  record  show  happened  to  the  application 
made  by  the  Infants’  and  Children’s  Wear  Industry? 

“Let  us  examine  the  exhibits  introduced  into  the  record 
by  the  Administrator  on  behalf  of  Industry  Committee  No. 
2  to  ascertain  what  actually  took  place.  Administrator’s 
Exhibit  6- A,  hearing  on  Apparel  Subcommittee.  An  ap¬ 
plication  was  made  by  the  Infants’  and  Children’s  Wear  In¬ 
dustry  for  exclusion  from  Industry  Committee  No. 
»  * 

1230  2  and  for  a  separate  Industry  Committee.  At  the 
conclusion  of  the  presentation  of  this  application  by 

Max  H.  Zuckerman,  Executive  Secretary  and  Counsel  for 
the  United  Infants’  and  Children’s  Wear  Association,  the 
following  statement  was  made  by  Samuel  L.  Hoffman,  an 
employer  member  of  Industry  Committee  No.  2.  This 
statement  is  found  in  Administrator’s  Exhibit  6-A,  pages 
64  and  65. 
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“‘Mr.  Hoffman:  As  you  well  know,  I  believe  it  was 
unanimously  agreed  that  the  various  industries  should 
have  one  committee.  I  think  Zuckerman  himself  was  one 
of  the  promoters  of  that  idea.  A  moment  ago  Mr.  Zueker- 
man  was  telling  us  about  an  industry  we  never  heard  about 
and  telling  us  that  the  whole  civilization  depends  upon 
their  industry.  It  really  is  a  surprise  to  me.  Now,  the 
children's  dress  industry  did  not  even  in  the  N.  R.  A  days 
have  a  separate  code.  Then  there  were  some  300  codes 
made.  Everybody  said  their  problems  were  different.  They 
have  no  different  problems — needles,  machines,  material, 
clothes  making  and  selling.  That  is  all.  There  is  nothing 
different  about  children's  wear  from  house  dresses,  bath 
robes,  maids'  uniforms,  negligees,  petticoats,  under-gar¬ 
ments,  bedspreads,  everything  you  ever  heard  of.  They 
all  have  needles,  sewing,  pressing,  cloth,  and  machinery.  I 
don't  see  how  in  the  world  Mr.  Zuckerman  can  tell  us  at 
this  time  that  this  committee  is  not  capable  of  protecting 
his  interests.  I  just  cannot  see  how  in  the  world  he 
1231  can  say  that  because,  after  all,  there  are  some  twelve 
or  fifteen  industries  not  represented.  But  if  every 
big  industry  would  have  to  be  represented,  in  accord  with 
Mr.  Zuckerman ’s  ideas,  we  would  have  to  have  a  committee 
of  I  don't  know  how  many.  We  have  many  industries  iden¬ 
tical  with  the  children's  dresses.  The  house  dresses  that 
we  make  are  just  about  5  or  6  inches  longer  than  the  chil¬ 
dren's  dresses  we  make.  So  it  is  all  along  the  line.  A  little 
coat1  for  a  child  is  no  different.  Simply  shorten  its 
sleeves.’  ” 

Examiner  Holland:  Can’t  you  just  refer  to  it? 

Mr.  Zuckerman:  That  is  as  far  as  I  would  like  to  read. 
(Continuing  to  read  the  preceding  paper:) 

“In  view  of  the  foregoing  statement,  it  is  safe  to  assume 
that  insofar  as  this  member  of  the  committee  was  con¬ 
cerned,  he  had  a  preconceived,  prejudiced  notion  and 
opinion.  He  certainly  could  not  approach  the  application 
with  an  open  mind. 
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“In  connection  with  this  application,  the  following 
statements  were  made  by  other  members  of  Industry  Com¬ 
mittee  No.  2. 

“Mr.  David  Dubinsky,  President  of  the  International 
Ladies  Garment  Workers’  Union,  said  (page  69,  Adminis¬ 
trator’s  Exhibit  6-A) — I  quote  in  part: 

“  ‘Because  I  felt  that  some  of  the  contentions  of  Mr. 
Zuckerman  were  correct,  was  the  reason  why  I  did 

1232  not  want  to  participate  originally.  Because  I,  too, 
believe  that  the  employers  of  that  industry  ought 

to  be  represented  on  this  committee.  They  are  a  substantial 
industry.  They  employ  a  substantial  number  of  workers. 
They  should  be  represented  on  the  Wearing  Apparel  Com¬ 
mittee.  If  this  had  happened,  if  a  man  of  the  Children’s 
Dress  Industry  had  been  a  member  of  this  committee,  there 
would  not  have  been  any  regret.  ’ 

“After  some  discussion,  a  motion  was  made  by  Mr.  Du¬ 
binsky  (see  page  6,  Administrator’s  Exhibit  6-A)  which 
read  : 

“  ‘May  I  formulate  a  motion?  I  make  a  motion  that  sub¬ 
committee  “D”  be  appointed  to  consider  the  request.  ’ 
“Thereafter,  Mr.  Louis  Kirstein,  Chairman  of  Industry 
Committee  No.  2,  on  May  27  appointed  a  subcommittee  to 
investigate  the  request  of  the  Infants’  and  Children’s  Wear 
Industry  for  removal  from  the  jurisdiction  of  the  Apparel 

Industrv  Committee.  That  committee  consisted  of  Mr. 
•> 

Charles  Ray,  Mr.  David  Dubinsky,  and  Mr.  Samuel  L.  Hoff¬ 
man.  A  record  of  this  appointment  is  contained  in  Admin¬ 
istrator’s  Exhibit  No.  3,  entitled,  “Duplicate  Journal  of 
the  Apparel  Committee  dated  June  6,  1939.  ’ 

“In  this  connection,  it  is  important  to  note  that  the  com¬ 
mittee  was  not  appointed  until  more  than  two  months  later. 
Secondly,  that  there  was  appointed  to  membership 

1233  on  the  committee  a  man  who  had  at  the  hearing  of 
the  subcommittee  stated  that  he  was  opposed  to  any 

such  application,  that  he  had  a  preconceived,  prejudged 
notion.  Certainly  he  was  not  open-minded  on  whether  or 
not  the  facts  presented  were  correct  and  whether  the  ap¬ 
plication  made  by  this  industry  should  be  favorably  con- 
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sidered.  The  appointment  of  such  men  to  the  committee 
certainly  was  not  fair  and  certainly  did  not  give  the  In¬ 
fant’s  and  Children’s  Wear  Industry  an  opportunity  to 
have  its  application  considered  fairly  and  on  its  merits. 

“This  same  Administrator’s  Exhibit,  under  date  of  June 
13,  carries  the  notation: 

“  ‘Meeting  of  Subcommittee  on  Infants’  and  Children’s 

Wear,  Hotel  Commodore,  New  York,  7:00  p.  m.,  June  7, 

1939.  Messrs.  Charles  Hay,  Samuel  L.  Hoffman,  and  David 

Dubinskv  met  in  New  York  Citv  on  June  7  to  discuss  the 
•  •> 

methods  of  procedure  to  be  followed  to  investigate  the 
claim  of  the  Infants'  and  Children’s  Wear  Association  that 
this  branch  be  excluded  from  the  apparel  definition. 

“  ‘It  was  agreed  bv  the  subcommittee  that  it  would  call 
on  Mr.  Max  H.  Zuckerman,  Executive  Secretary  of  the 
Association  and  request  that  the  Association  file  a  complete 
statement  which  could  be  given  further  consideration.’ 

“It  is  to  be  noted  in  this  connection  that  both  the  record 
of  June  6  and  June  13  refer  only  to  an  application 
1234  to  be  excluded  but  make  no  reference  to  the  fact  that 
that  application  went  further  and  urged  the  imme¬ 
diate  appointment  of  an  Industry  Committee  for  the  In¬ 
fants’  and  Children’s  Wear  Iiulustrv. 

“Now  let  us  see  what  happened  after  this  meeting  of  the 
subcommittee  on  June  7  in  New  York.  On  June  9  at  10 
o’clock  in  the  morning,  Max  H.  Zuckerman,  Executive  Sec¬ 
retary  of  the  United  Infants’  and  Children’s  Wear  Associ¬ 
ation,  received  a  telephone  call  at  his  office  from  the  secre- 
tarv  to  Mr.  Dubinskv  stating  that  Mr.  Dubinskv  would 
like  to  see  Mr.  Zuckerman  at  his  office  at  10:30  that  morn¬ 
ing.  No  indication  was  made  in  that  telephone  call  as  to 
what  the  reason  was  for  the  request  that  Mr.  Zuckerman 
call  on  Mr.  Dubinskv.  Mr.  Zuckerman  assumed  that  it  had 
something  to  do  with  a  then  existing  problem  that  had 
arisen  under  the  union  agreement  existing  between  their 
respective  principals.  When  Mr.  Zuckerman  arrived  at  Mr. 
Dubinskv ’s  office  at  10:30  he  was  amazed  to  find  Mr.  Ray 
and  Mr.  Hoffman  also  there.  The  conversations  which  took 
place  had  relation  to  our  application  to  the  extent  only  that 
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Mr.  Zuckerman  objected  to  the  short  notice  that  he  was 
given  to  go  into  the  matter.  He  asked  for  an  opportunity 
to  bring  a  committee  of  his  Association.  He  stated  to  this 
subcommittee  that  not  having  had  notice  of  the  purpose  of 
this  meeting,  he  came  unprepared.  That  he  had  no 

1235  papers  or  any  records  of  any  kind  with  him.  The 
discussion  which  thereafter  took  place  had  reference 

only  to  how  to  straighten  the  matter  out,  not  as  to  the  merits 
of  the  industry’s  application.  No  opportunity  was  given  to 
the  Infants’  and  Children’s  Wear  Industry  to  present 
further  data.  Certainly  no  opportunity  to  file  the  complete 
statement,  which  could  be  given  further  consideration,  was 
afforded  as  prescribed  in  the  June  13th  record  of  this  sub¬ 
committee.  Again  at  this  meeting,  Mr.  Hoffman  gave  vent 
to  his  opposition  to  granting  the  request  of  this  industry. 
Again  he  established  that  he  was  not  open-minded  but  he 
was  definitely  prejudiced  and  biased  and  had  a  precon¬ 
ceived  notion  of  what  should  be  the  result  and  the  report  of 
the  committee. 

“On  Friday,  June  16,  Industry  Committee  No.  2  met  in 
the  Rose  Room  of  the  Hotel  Washington,  according  to  Ad¬ 
ministrator’s  Exhibit  Xo.  3.  The  record  there  reads: 

“  ‘Report  of  Subcommittee  on  Infants’  and  Children’s 
Wear.  Mr.  S.  L.  Hoffman,  Chairman  of  the  Subcommittee 
which  was  appointed  on  May  27  to  consider  the  application 
of  the  United  Infants’  and  Children’s  Wear  Association  for 
exclusion  from  the  jurisdiction  of  the  Apparel  Industry 
Committee,  reported  that  this  subcommittee  had  decided  to 
recommend  disapproval  of  this  request  and  that  the  manu¬ 
facture  of  infants’  and  children’s  wear  should  be  retained 
under  the  jurisdiction  of  the  Apparel  Industry 

1236  Committee.  On  motion  duly  made,  seconded  and 
unanimously  carried,  the  report  of  this  subcommittee 

was  accepted.  ’ 

“In  other  words,  there  having  been  scheduled  a  meeting 
of  the  Industry  Committee  for  June  16  in  Washington,  this 
subcommittee  appointed  to  give  consideration  to  our  appli¬ 
cation,  suddenly  woke  up  to  give  us  an  opportunity  to  let 
off  steam,  so  to  speak,  but  gave  us  no  opportunity  to  prop- 
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erly  present  our  request  to  them,  gave  us  no  opportunity 
to  fairly  and  honestly  present  our  position  or  to  justify  our 
claims.  In  order  that  the  record  might  be  set  straight,  it 
was  established  that  a  conference  had  been  had  with  Mr. 
Zuckerman.  That  record,  however,  does  not  indicate  that  he 
had  1  objected  to  the  short  notice  or  that  no  opportunity 
had  been  afforded  him  to  bring  a  committee  or  records  to 
support  his  application. 

“On  June  16  a  meeting  of  Industry  Committee  No.  2  was 
held  according  to  Administrator’s  Exhibit  9-B  and  the  fol¬ 
lowing  report  appears  (page  102,  Report  of  Executive 
Session) : 

“‘Mr  Kirstein :  Will  the  meeting  please  come  to  order? 
The  first  order  of  business  is  the  report  of  the  committees 
and1 1  will  ask  that  the  committee  on  Women’s  Apparel  be 
the  first  to  make  a  report.  Mr.  Devaney  is  chairman  of  that 
committee. 

“  ‘Mr.  Dubinsky:  I  think  before  we  proceed  with 
1237  this  report,  we  should  hear  from  the  committee  ap¬ 
pointed  by  you.  You  appointed  a  subcommittee  con¬ 
sisting  of  Mr.  Ray,  representing  the  public,  Mr.  Hoffman, 
representing  the  employers,  and  myself  for  labor,  and  I 
think  Mr.  Hoffman  is  ready  to  report  and  we  ought  to  dis¬ 
pose  of  that  report. 

“  ‘Mr.  Hoffman:  We  had  a  long  session  in  New  York 
and  the  committee  went  into  the  problems  pretty  thor- 
oughlv  and  we  decided  unanimouslv  that  the  items  which 
Mr.  Zuckerman  represents — children’s  dresses,  boys’ 
blouses,  etc — are  identical  from  the  standpoint  of  operation 
as  that  of  many  of  the  other  industries  which  are  repre¬ 
sented  here.  Therefore,  the  committee  felt  that  there  was 
absolutely  no  necessity  of  having  a  different  committee  for 
this  industry. 

“  ‘Mr.  Kirstein:  I  assume  that  there  need  be  no  action 
except  to  make  this  part  of  the  record. 

“  ‘Mr.  Hillman:  I  move  to  accept  the  committee’s  re¬ 
port.  ’ 

“Let  us  look  at  the  statement  made  by  Mr.  Hoffman.  He 
says  that  they  had  a  long  session  in  New  York,  the  com- 
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mittee  went  into  the  problems  thoroughly  and  they  decided 
unanimously  to  reject  the  application  made.  The  inference 
is  carried  that  the  long  session  was  had  with  representatives 
of  the  Infants’  and  Children’s  Wear  Industry  and  that  the 
committee  went  thoroughly  into  the  problems  of  the  Infants’ 
and  Children’s  Wear  Industry.  The  fact  of  the 
123S  matter  is  that  this  “long  session”  represented  a  one- 
hour  discussion  after  a  half  hour’s  notice  and  the 
discussion  had  nothing  to  do  with  the  merits  of  our  appli¬ 
cation  but  as  to  how  the  matter  should  be  straightened  out 
and  why  we  as  an  industry  should  not  insist  that  a  mistake 
originally  made  should  be  rectified.  On  the  basis  of  that 
report,  the  industry  committee  is  asked  to  disapprove  our 
request  for  exclusion  and  for  the  appointment  of  an  indus¬ 
try  committee  for  it. 

“A  review  of  the  foregoing  discloses: 

“(A)  That  the  ment  most  voluminous  and  outspoken  in 
his  objections  to  the  request  made  by  the  Infants’  and  Chil¬ 
dren’s  Wear  Industry  is  made  the  chairman  of  a  subcom¬ 
mittee  to  examine  into  the  request,  and  to  make  recom¬ 
mendations  with  respect  thereto. 

“(B)  That  the  instructions  given  to  the  subcommittee 
by  the  General  Committee  were  not  lived  up  to  in  that 
opportunity  to  file  a  complete  statement  and  to  be  heard 
was  not  afforded  to  the  applicant  as  prescribed. 

“(C)  That  the  report  made  by  the  chairman  of  the  sub¬ 
committee  is  false  in  that  it  purports  to  carry  out  the  in¬ 
structions  of  the  main  committee  when  in  fact  these  in¬ 
structions  were  not  carried  out. 

“(D)  That  the  General  Industry  Committee  was  asked 
to  approve  a  subcommittee  report  which  was  not  in  keeping 
with  its  original  instructions. 

1239  “(E)  That  insofar  as  the  Infants’  and  Children’s 

Wear  Industry  was  concerned  it  had  not  been 
afforded  the  consideration  which  is  rightfully  deserved. 

“(F)  Finally,  that  the  interests  and  rights  of  the  In¬ 
fants’  and  Children’s  Wear  Industry  have  been  subrogated 
to  the  preconceived  notions  of  one  man  whose  evident  opin¬ 
ion  swayed  not  only  the  subcommittee  but  also  through  its 
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report  the  entire  membership  of  Industry  Committee  No. 

2.” 

Examiner  Holland:  At  this  point  we  will  have  a  five- 
minute  recess. 

(A  short  recess  was  taken  at  this  time.) 

Mr.  Zuckerman:  (Continuing  to  read:) 

“Facts  submitted  in  support  of  application  and  creation 
of  a  separate  industry  committee  for  the  Infants’  and 
Children’s  Wear  Industry. 

“For  the  purpose  of  this  record  let  us  review  the  facts 
presented  by  the  Infants’  and  Children’s  Wear  Industry 
in  support  of  the  application  made  on  March  17,  1939  for 
exclusion  from  Industry  Committee  No.  2  and  in  further 
support  of  its  application  for  a  separate  Industry  Com¬ 
mittee. 

“What  is  the  Infants’  and  Children’s  Wear  Industry? 

“The  Infants’  and  Children’s  Wear  Industry  comprises 
manufacturers  and  distributors  of  all  items  of  infants’  and 
children’s  wearing  apparel  as  are  commonly  sold  in  infants’ 
and  children's  departments  of  department  stores, 
1240  specialty  shops  and  chain  stores,  sized  from  infancy 
to  age  15,  including  but  without  limitation,  the  fol¬ 
lowing  items  of  wearing  apparel: 

“Infants’  and  children’s  cotton  dresses. 

“Infants’  and  children's  silk  and  wool  dresses. 

“Infants’  and  children’s  bathrobes. 

“Infants’  and  children’s  flannelettes. 

“Infants’  and  children’s  underwear  made  of  cotton  and 
silk,  knitted  and  woven. 

“Boys’  and  baby  boys’  wash  suits  and  novelty  suits. 

“Infants’  and  children’s  play  suits. 

“Infants’  and  children’s  beachwear. 

“'Infants’  and  children’s  sportswear,  blouses,  skirts,  etc. 

“Infants’  bonnets. 

“Children’s  headwear. 

“Silk  infants’  wear. 

“Creepers. 

“Rompers. 
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“Novelty  items  of  wearing  apparel  intended  for  the  use 
of  children. 

“Nightwear. 

“Brother  and  sister  garments. 

“Carriage  covers. 

“Christening  sets  and  layettes. 

1241  “Infants’  and  children’s  coats,  snowsuits,  leg¬ 
gings  and  similar  products.  (With  respect  to  the  last 

enumerated  item,  further  in  this  brief  explanation  is  made 
and  should  be  considered  in  the  light  of  that  explanation.) 

“In  submitting  the  foregoing  list  of  items  of  apparel  in 
the  scope  of  the  Infants’  and  Children’s  Wear  Industry, 
attention  is  called  to  the  fact  that  the  industry  is  a  hori¬ 
zontal  one  and  that  no  glossary  has,  as  yet,  been  conceived 
of  all  items  of  apparel  manufactured  by  the  industry  so 
that  the  enumeration  is  presented  without  limitation  to 
items  of  apparel  which  may  be  called  by  a  different  name, 
but  actually  are  intended  for  the  use  of  children. 

“Industry  statistics. 

“The  United  Infants’  and  Children’s  Wear  Association 
represents  85  per  cent  of  the  number  of  manufacturers  as 
well  as  the  unit  volume  of  infants’  and  children’s  wear 
made  in  the  United  States.  It  is  a  national  association. 

“The  sales  volume  of  the  Infants’  and  Children’s  Wear 
Industry  is  175  million  dollars  annually  at  wholesale. 
There  are  approximately  405  firms  in  the  United  States 
engaged  in  the  manufacture  of  infants’  and  children’s 
wearing  apparel,  as  enumerated,  as  a  major  portion  of 
their  line.  The  industry  employs  approximately  100,000 
workers  in  inside  and  contractor  shops  and  through  the 
use  of  homeworkers. 

1242  “Garments  are  made  not  only  in  inside  shops  but 
also  through  the  medium  of  contractors  and  home¬ 
workers.  Homeworkers  being  mainly  engaged  in  embroid¬ 
ery  and  putting  on  the  garments  those  distinctive  touches 
to  create  ‘mother  appeal’  which  is  so  vitally  necessary  to 
the  sale  of  our  products. 

“The  main  manufacturing  centers  are  New  York,  Penn¬ 
sylvania,  Texas,  Connecticut,  New  Jersey,  Illinois,  Mis- 
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souri,  California,  Rhode  Island,  Puerto  Rico  and  the  Philip¬ 
pine  Islands. 

“Why  the  Infants’  and  Children’s  Wear  Industry? 

“The  Infants’  and  Children’s  Wear  Industry  is  a  com- 
parativelv  new  industry.  New  in  the  sense  that  it  is  only 
during  the  last  thirty-five  years  that  infants’  and  children’s 
wear  manufacturers  as  specialists  have  been  developed. 
Prior  to  that  time,  wearing  apparel  for  infants  and  children 
were  made  in  one  of  two  methods:  first,  by  makers  of 
adult  garments,  as  a  fill-in  during  off  seasons;  or,  second 
by  mothers,  grandmothers,  big  sisters  and  aunts  from 
purchased  yardage  with,  of  course,  the  resultant  ‘hand  me 
down'  from  big  sister  to  little  sister  and  from  big  brother 
to  little  brother,  when  big  sister  and  big  brother  outgrew 
the  garment  which  had  been  made  for  him. 

“To  create  this  industry,  it  was  necessary  to  discourage 
this  home  garment  making  by  the  mother,  grand- 
1243  mother,  big  sister  or  the  aunt.  To  do  so  meant  the 
necessity  of  creating  a  product  at  a  price  which 
wohld  make  it  inadvisable  for  this  home  garment  making 
to  continue,  and  also,  to  build  an  article  which  would  be 
more  attractive,  have  better  and  finer  finishing  touches,  and 
be  more  perfect  fitting. 

“Retailers  were  encouraged  from  a  merchandising  view¬ 
point,  and  it  was  found  to  be  more  advantageous  by  de¬ 
partment  stores,  to  place  all  items  of  wearing  apparel 
intended  for  the  use  of  infants  and  children  into  one  de¬ 
partment,  so  that  the  parent  in  shopping  for  the  child  was 
able  to  do  all  the  shopping  in  one  department  and  did  not 
need  to  visit  many  departments  to  fill  his  or  her  child’s 
wants. 

“So  likewise  there  have  been  developed  literally  thous¬ 
ands  of  specialty  shops,  confined  in  their  wares  only  to  in¬ 
fants  and  children  wear  and  catering  to  the  needs  of  infants 
and  children  onlv. 

V 

“With  the  appearance  on  the  retail  horizon  of  this  effi¬ 
cient  method  of  merchandising  wearing  apparel  for  infants 
and  children,  impetus  was  given  to  the  exclusive  manufac¬ 
ture  of  infants’  and  children’s  wear. 
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“This  effort  brought  into  being  the  present  Infants’ 
and  Children’s  Wear  Industry  with  a  present  annual  sales 
volume  of  175  million  dollars  at  wholesale,  with  an  employee 
complement  of  approximately  one  hundred  thousand 

1244  workers  and  with  an  investment  in  machinery,  fix- 
tures,  and  so  forth  in  excess  of  fifty  millions  of 

dollars. 

“In  this  connection,  Local  91  of  the  International  Ladies’ 
Garment  Workers  Union  with  whom  part  of  this  industry 
is  under  union  contract,  has  recently  given  public  expres¬ 
sion  to  this  effort — I  refer  to  Women’s  Home  Companion, 
April,  1939,  an  article  by  Mary  Louise  Bartlett,  Social  Di¬ 
rector  of  Local  91,  I.  L.  G.  W.  U.,  entitled,  “Your  Chil¬ 
dren’s  Clothes’  which  reads  in  part: 

“  ‘The  industry  has  grown  by  leaps  and  bounds.  If  you 
can  look  back  to  a  childhood  in  the  prewar  days  you  prob- 

ablv  remember  that  most  of  vour  clothes  then  were  made 
*  * 

at  home.  So  probably,  you  sigh,  “When  I  was  your 
age . ” 

“  ‘But  don’t  blame  Betty.  She’s  only  keeping  up  with 
Susie — well — the  whole  younger  generation  has  become 
style-conscious.  Exclusive  shops  some  twenty  years  ago 
were  the  first  to  establish  regular  departments  for  the  dis¬ 
play  and  sale  of  children’s  clothes.  High  pressure  sales¬ 
manship  brought  the  number  of  children’s  dress  firms  from 
forty  in  1915  to  one  thousand  three  hundred  and  sixteen 
in  1934.’ 

“It  is  vital  to  the  continuance  of  this  method  of  produc¬ 
tion  and  distribution  that  the  identity  of  the  Infants’  and 
Children’s  Wear  Industry  be  maintained. 

“It  should  be  very  obvious  that  in  order  that  there 

1245  may  be  no  slip  back  to  the  old  methods  of  home  gar¬ 
ment  making  with  its  resultant  destruction  of  capital 

and  employment,  that  the  identity  of  the  Infants’  and  Chil¬ 
dren’s  Wear  Industry  as  such  be  maintained. 

“The  industry  does  its  share  and  does  its  part.  It  is  the 
sponsor  of  National  Children's  Week  which  this  year  was 
celebrated  March  6  to  March  12,  and  which  was  created  to 
focus  consumer  attention  on  needs  of  children,  among  them 


being  the  proper  clothing  of  children;  the  psychological 
effect  of  clothing  upon  children,  clothing  in  relation  to 
child’s  well-being,  and  so  forth. 

“To  maintain  the  identitv  of  this  industry,  it  is  an  ever- 
constant  problem  to  keep  merchandise  at  prices  which  will 
attract  the  consumer  and  which  will  make  it  inadvisable  for 
the  retun  to  home  garment  making  by  the  mother,  grand¬ 
mother,  big  sister  and  aunt. 

“Over  these  many  years,  a  fixed  retail  selling  price  has 
been  developed.  ‘Fixed’  in  the  sense  that  retail  prices  to 
the  consumer  fall  into  fixed  grooves;  such  as,  25c,  50c,  75c, 
$1.00,  $1.50,  $2.00,  $2.50,  $3.00,  and  so  forth. 

“As  an  industry,  we  must  build  lines  to  conform  to  those 
retail  selling  prices.  Any  excessive  increase  in  labor  costs 
would  have  the  effect  of  either  causing  a  higher  retail 
1246  selling  price  or  giving  of  lesser  value.  To  create 
a  higher  retail  selling  prices  has  been  found  to  be 
impossible.  Our  experience  under  X.  R.  A.  taught  us  that, 
and  taught  it  to  us  well.  Giving  of  lesser  value  carries 
certain  fears.  Fear  that  the  value  offered  for  the 
consumer  dollar  will  be  such  as  to  make  it  advisable  for  the 
mother,  grandmother,  big  sister  or  aunt  to  again  buy  the 
yardage  and  make  up  the  garment  for  the  child  as  was  the 
practice  not  so  many  years  ago,  and  to  the  discouragement 
of  which  this  industry  spent  so  much  effort  and  to  the  con¬ 
tinuance  of  which  its  very  existence  depends. 

“Infants’  and  children’s  wear  manufacturers  make  more 
than  one  item  of  wearing  apparel. 

“Items  of  wearing  apparel  for  children,  generally 
speaking,  have  such  similarity  of  manufacture  that  the 
great  majority  of  the  manufacturers  engaged  in  this  in¬ 
dustry  produce  more  than  one  item  of  apparel. 

“Manufacturers  of  dresses  also  make  silk  infants’  wear, 
snowsuits,  play  clothes,  underwear,  pajamas,  sportswear. 
Manufacturers  of  headwear  also  make  silk  infants’  wear, 
silk  infants’  coats,  infants’  and  children’s  coats  and  dresses. 
Manufacturers  of  underwear  also  make  dresses,  silk  in¬ 
fants’  wear  and  flannelettes.  Many  manufacturers  of  coats, 
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snowsuits  and  similar  products  also  make  beachwear,  camp 
suits,  sportswear  and  other  cotton  products. 

“This  result  was  inevitable  due  first  to  the  fact 

1247  that  the  type  of  machinery  and  the  methods  of  pro¬ 
duction  of  all  these  items  are  more  or  less  similar; 

secondly,  the  ability  to  supply  the  demand  for  the  articles 
which  vary  with  the  seasons;  thirdly,  the  fact  that  the 
buyer  of  an  infants’  and  children’s  wear  department  buys 
all  the  articles. 

“"When  the  retail  demand  for  silk  garments  lessens, 
cottons  and  woolens  are  made.  During  the  summer  months, 
beaehwear  and  sportswear  are  required.  So  that  generally 
speaking,  the  great  majority  of  the  industry  average  forty- 
four  to  fifty  weeks  production  yearly. 

“^resent  Industrv  Committee’s  definition  confusing  to 
the  Infants’  and  Children’s  Wear  Industry  and  impractical 
to  apply. 

“It  should  be  obvious  that  the  present  industry  commit¬ 
tee  definitions  established  by  the  Administrator  are  con¬ 
fusing  to  the  Infants’  and  Children’s  Wear  Industry  and 
decidedly  impractical  in  that  manufacturers  will  be  subject 
to  the  recommendations  of  more  than  one  industry  com¬ 
mittee.  If  no  industry  committee  be  established  for  the 
Infants’  and  Children’s  Wear  Industry,  manufacturers  in 
our  industry  will  be  subject  to  the  minimum  wage  recom¬ 
mendation  of  the  Industry  Committee  No.  2  for  the  Ap¬ 
parel  Industry;  of  the  Underwear  Industry  insofar  as  its 
knitted  underwear  is  concerned,  and  of  the  Knitted 

1248  Outerwear  Industry  Committee  as  far  as  knitwear 
may  be  concerned. 

“Take  the  instance  of  a  manufacturer  of  christening  sets. 
A  christening  set  consists  of  a  hat,  a  coat,  a  dress,  a  piece 
of  underwear.  That  manufacturer  will  be  subject  to  three 
wage  minima  if  those  three  minima  should  be  different; 
namely,  Apparel,  Underwear,  and  Millinery.  Yet  this  en¬ 
tire  set  is  cut  at  one  time,  sewn  by  the  same  operators, 
and  in  no  way  is  any  one  part  ever  kept  separate  or  apart 
from  the  other  components  of  the  set  during  the  manufac¬ 
turing  processes.  So  likewise,  a  manufacture  of  legging 
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sots  will  be  governed  by  the  recommendations  of  two  com¬ 
mittees.  A  legging  set  consists  of  a  coat,  pair  of  leggings, 
and  a  hat,  all  cut  at  the  same  time.  The  hat  will  be  gov¬ 
erned  by  the  millinery  rates;  the  coat  and  leggings  by  the 
apparel  rates,  and  yet,  these  garments  are  cut  at  the  same 
time  and  in  most  factories  sewn  by  the  same  operators.  So 
likewise,  with  many  manufacturers  of  children’s  headwear 
and  infants’  bonnets,  also  making  christening  sets,  silk  in¬ 
fants’  coats,  underwear  and  dresses.  Such  manufacturers 
would  be  subject  to  rates  proposed  by  three  committees. 

“These  situations  are  prevalent  throughout  the  entire 
Infants'  and  Children's  Wear  Industry.  All  equally  as  con¬ 
fusing  but  all  certainly  detrimental  to  the  interests  of  these 
manufacturers. 

“Trade  unions  have  recognized  the  Infants’  and 
1241)  Children’s  Wear  Industry  separate  and  apart  from 
that  of  the  Apparel  Industry. 

“Organized  labor  has  long  since  recognized  that  infants’ 
and  children’s  wear  as  such,  presents  a  separate  problem 
from  that  of  the  Apparel  Industry. 

“It1  need  only  be  necessary  for  me  to  call  your  attention 
to  the  fact  that  trade  unions  in  the  needle  industries  have 
locals  set  aside  for  infants’  and  children’s  wear  manufac¬ 
turers,  such  as  Local  91  of  the  International  Ladies’  Gar¬ 
ments  Workers'  Union  which  takes  in  manufacturers  of 
children’s  dresses,  sportswear,  bathrobes  and  similar  items. 
Even  though  there  exists  one  Joint  Board  for  the  Coat  and 
Suit  Industry,  the  Union  has  recognized  the  problem  and 
the  need  for  special  consideration  for  infants’  and  chil¬ 
dren’s  coat  makers  and  has  established  a  separate  depart¬ 
ment  in  the  Joint  Board  to  treat  with  their  problems. 

“Local  169  of  the  Amalgamated  Clothing  Workers’ 
Union  treats  only  with  the  problems  of  the  baby  boys’, 
boys’  wash  suit  makers,  and  novelty  items.  So,  likewise,  in 
examination  of  collective  agreements  between  unions  and 
industry,  you  find  that  in  the  Coat  and  Suit  Industry,  there 
exists  a  separate  agreement  with  the  Infant’s  and  Children’s 
Coat  Association.  The  agreement  is  substantially  similar 
to  that  of  the  ladies’  coat  manufacturers,  but  it  carries  con- 
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sideration  of  certain  problems  of  the  Infants’  and 

1250  children’s  coat  makers.  So,  likewise,  an  agreement 
exists  between  Local  91  and  the  Industrial  Associa¬ 
tion  of  Juvenile  Apparel  Manufacturers,  Inc. 

“Infants'  and  children’s  coat  manufacturers  in  relation 

to  the  Infants’  and  Children’s  Wear  Industry. 

* 

“Insofar  as  New  York  City  is  concerned,  makers  of  in¬ 
fants’  and  children’s  coats,  as  to  their  manufacturing  em¬ 
ployees,  are  part  of  the  Coat  and  Suit  Industry  with,  of 
course,  autonomous  recognition  therein.  Whatever  treat¬ 
ment  is  accorded  the  (’oat  and  Suit  Industry  will  be  equally 
as  effective  as  against  them.  However,  insofar  as  these 
manufacturers  make  other  items  of  infants’  and  children’s 
wear  the  problem  herein  presented  is  vital  to  them.  Like¬ 
wise,  it  is  of  consequence  to  them  that  the  promotional, 
distributional  as  well  as  merchandising  problems,  which  are 
similar  to  those  of  all  other  manufacturers  of  infants’  and 
children’s  wear,  mav  be  directlv  affected  bv  reason  of  the 
inclusion  of  this  industry  as  part  of  the  Apparel  Industry. 

Thev  are  vitallv  interested  in  the  maintenance  of  an  au- 
%  • 

tonomous  infants’  and  children’s  wear  industry  and  their 
reasoning  is  the  same  as  that  of  other  infants’  and  chil¬ 
dren’s  manufacturers  in  that  regard. 

“The  Infants’  and  Children’s  Wear  Industry’s  competi¬ 
tion  of  the  type  not  existent  in  the  Apparel  Industry. 

“To  a  very  appreciable  extent,  infants’  and  chil- 

1251  dren’s  wear  is  manufactured  on  the  Island  of  Puerto 
Rico  and  in  the  Phillippine  Islands.  In  giving  con¬ 
sideration  to  a  minimum  wage  for  the  Infants’  and  Chil¬ 
dren’s  Wear  Industry,  such  competition  must  play  an 
important  part. 

“An  interpretive  statement  by  the  Administrator  that 
Puerto  Rico  is  included  under  the  terms  of  the  act  and  con¬ 
sequently  that  competition  has  been  made  more  or  less  level 
by  the  act  itself  is  by  no  means  sufficient.  We  well  know 
that  Puerto  Rico  has  that  type  of  problem  which  must  be 
given  special  consideration  and  which  cannot  be  deter¬ 
mined  in  that  manner. 
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“It  is,  however,  a  problem  which  concerns  the  Infants’ 
and  Children’s  Wear  Industry  only  and  can  best  be  dealt 
with  by  that  industry  under  the  Fair  Labor  Standards  Act.  ' 

“There  are  sections  of  this  country  which  are  vitally  in¬ 
terested  in  that  competition  to  an  extent  that  their  very 
existence  depends  on  it.  I  refer  to  infants’  and  children’s 
wear  as  made  in  Texas. 

“Can  we,  as  an  Infants’  and  Children’s  Wear  Industry, 
allow  that  problem  to  be  determined  by  an  industry  com¬ 
mittee  to  whom  the  problem  is  of  no  consequence?  Can  we, 
in  justice  to  our  own  industry  and  to  our  own  business,  rely 
on  the  recommendation  of  the  Industry  Committee  No.  2? 
Frankly,  isn’t  it  a  problem  which  we,  and  we  alone,  must 
cope  with  and  which  we,  together  with  those  manu- 

1252  facturers  there  located  and  there  operating,  can 
1  mutually  solve,  bearing  in  mind  that  the  act  places 

a  check  upon  us  and  that  check  is  the  Administrator? 

“Wage  minima  in  relation  to  salability  of  our  products. 

“We  have  developed  rather  comprehensively  in  this 
brief  the  necessity  for  maintaining  the  retail  selling  price 
of  out-  products  at  a  level  which  would  discourage  home 
garment  making.  Therefore,  in  the  consideration  of  a  min¬ 
imum  for  infants’  and  children’s  wear,  it  must  be,  at  all 
times,  borne  in  mind  that  that  minimum  must  be  considered 
in  relation  to  what  effect  it  would  have  upon  a  renewing 
of  home  garment  making  with  its  resultant  detrimental 
effects  on  our  industry. 

“Co-related  therewith  is  the  fact  that  any  sharp  or  ex¬ 
cessive  increases  in  any  element  of  cost  cannot  be  returned 
in  increased  selling  prices.  This  type  of  consideration  is 
peculiar  to  ourselves.  Peculiar  in  the  sense  that  the  very 
existence  of  the  industry,  and  its  possibility  for  future  ex¬ 
istence,  depends  upon  our  being  able  to  sell  goods  at  a  price 
and  of  giving  such  value  which  discourage  home  garment 
sewing  by  the  mother,  the  grandmother,  and  the  big  sister. 

“To  what  extent  did  Industry  Committee  No.  2  concern 
itself  with  this  problem  ?  How  can  it  give  it  proper  con¬ 
sideration  since  the  problem  does  not  mean  as  much 

1253  to  them  as  it  does  to  us  ? 
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“Knitted  underwear  and  outerwear  in  relation  to  our 
industry. 

“To  a  very  large  extent,  manufacturers  of  infants’  and 
children’s  wear  use  knitted  cloth.  These  garments  are  sold 
in  competition  with  those  made  by  the  so-called  Knitted 
Underwear  Industry.  Other  garments  are  made  from 
knitted  wool  cloth  and  sold  in  competition  with  garments 
made  by  the  Knitted  Outerwear  Industry. 

“This  industry  acquiesced  in  going  along  with  one  gen¬ 
eral  Apparel  Committee,  believing  that  the  committee 
would  embrace  knitted  underwear  as  well  as  knitted  outer¬ 
wear.  We  now  find  that  knitted  underwear  and  knitted 
outerwear  have  industry  committees  of  their  own.  To  what 
extent  did  Industry  Committee  No.  2  cope  with  our  problem 
insofar  as  knitted  underwear  and  knitted  outerwear  is 
concerned?  Could  we  in  justice  to  ourselves  rely  on  the 
Industry  Committee  No.  2  to  solve  that  problem,  when  we 
knew  that  to  them,  as  manufacturers,  it  does  not  present 
a  problem,  at  least  not  to  the  extent  to  which  it  concerned 
us? 

“Headwear,  Bonnets,  Caps,  et  cetera. 

“Earlier  in  this  brief,  we  have  indicated  our  problem 
with  respect  to  millinery,  which  in  our  industry  has  a 
direct  bearing  on  headwear,  bonnets,  caps,  when  made  and 
sold  as  such  and  when  made  as  component  parts  of  a 
1254  set. 

“Is  this  a  problem  which  affected  the  Apparel 
Industry?  How  did  Industry  Committee  No.  2  solve 
that  problem?  Isn’t  it  a  problem  peculiar  to  our  industry 
and  ours  alone? 

“Could  we  rely  on  or  have  confidence  in  any  solutions 
suggested  by  the  Industry  Committee  No.  2?  Clearly  no. 
It  is  not  a  problem  that  concerns  them — but  us! 

“Learners  and  homeworkers. 

“Very  keen  and  ever  constant  problems  before  the  In¬ 
fants’  and  Children’s  Wear  Industry,  at  all  times,  are 
learners  and  homeworkers.  This  industry  has  been  called 
upon  to  appear  before  the  Administrator  for  exemptions 
in  the  case  of  learners  and  on  the  question  of  regulations 
in  the  case  of  homeworkers. 
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“To  what  extent  did  that  problem  concern  the  Industry 
Committee  Xo.  2  ?  Could  we  allow  those  problems  so  vital 
to  our  industry  to  be  solved  by  Industry  Committee  Xo.  2, 
who  have  either  no  concern,  no  interest  in  that  problem, 
at  least  not  to  the  extent  that  we  have? 

“1  refer  vou  to  our  briefs  which  were  filed  bv  this  in- 
»  * 

dustry  with  Merle  D.  Vincent,  Chairman  of  the  Exemp¬ 
tions  Division  of  the  Wage  and  Hour  Division  of  the  De¬ 
partment  of  Labor. 

“Time  here  does  not  permit  us  to  elaborate  and  to  de¬ 
tail  our  positions  with  respect  to  learners  and  home  work¬ 
ers,  but  if  you  read  those  briefs  you  must  come  to  the 

1255  conclusion  that  our  interest  in  the  problems  of  learn¬ 
ers  and  homeworkers  is  such  that  we  could  not  rely 

on  Industry  Committee  Xo.  2,  and  that  we  are  in  a  better 
position  to  solve  that  problem,  bearing  in  mind  that  the 
Administrator  has  the  right  to  check  us. 

“Are  we  an  industry? 

“Earlier  in  this  brief,  we  have  developed  the  fact  that 
trade  unions  have  recognized  the  Infants’  and  Children’s 
Wear  Industry  as  an  industry,  that  its  labor  problems  re¬ 
quire  special  consideration,  consideration  separate  and 
apart  from  that  of  the  Apparel  Industry. 

“Let  us  examine  into  what  other  recognition  has  been 
given  to  the  Infants’  and  Children’s  Wear  Industry  as 
such.  A  Code  of  Fair  Competition  under  the  late  X.  R.  A. 
was  granted  to  the  Infants’  and  Children’s  Wear  Indus¬ 
try.  The  X.  R.  A.  Administration,  after  months  of  study, 
investigation  and  research  by  its  various  departments,  and 
examination  into  the  ramifications  incident  thereto,  came 
to  the  conclusion  that  the  Infants’  and  Children’s  Wear 
Industry  existed,  and  granted  a  code  to  it.  The  records  of 
the  X\  R.  A.  speak  for  themselves.  The  Code  Authority 
for  the  Infants’  and  Children’s  Wear  Industry  did  credit 
to  the  X.  R.  A.  and  to  the  purposes  for  which  it  was  brought 
into  being. 

“We  certainly  fall  within  the  principles  laid  down  by 
the  Industry  Committee  Section  of  the  Wage  and 

1256  Hour  Division,  as  to  what  is  an  industry.  I  quote 
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from  an  explanation  made  by  that  Division  as  re¬ 
ported  in  the  ‘Wage  and  Hour  Reporter’  of  March  13,  1939, 
on  page  0,  as  follows: 

“  ‘The  effective  functioning  of  an  industry  committee 
depends  to  a  large  extent  on  the  degree  of  confidence  that 
the  industry  as  a  whole  has  in  the  committee — and — it  is 
usually  better  to  recognize  so  far  as  possible,  the  established 
groupings  in  an  industry  than  to  attempt  the  difficult  task 
of  reassuring  important  groups  of  the  fact  that  they  do 
not  have  to  have  representation.’ 

“Are  we  ‘an  established  grouping  in  an  industry’?  Don’t 
w’e  fall  within  that  category? 

“Has  the  procedure  in  naming  the  Apparel  Industry 
Committee  been  in  keeping  with  expressed  principles? 

“Examination  should  be  made  into  whether  or  not  the 
failure  on  the  part  of  the  Administrator  to  recognize  the 
Infants’  and  Children’s  Wear  Industry  and  establish  a 
separate  committee  for  it,  has  been  in  keeping  with  public 
utterances  made  by  him  or  for  him.  I  have  submitted  one 
quotation.  Let  me  quote  you  others. 

“The  same  Wage  and  Hour  Reporter  of  March  13,  page 
6,  quotes  the  Industry  Committee  Section  as  follows: 

“  ‘It  is  obvious  that,  even  though  the  instructions  given 
by  the  Act  (relating  to  industry  committee  appointments) 
are  meager,  yet  care  must  be  exercised  in  interpret- 
1257  ing  these  provisions  in  order  to  organize  committees 
which  will  be  able  to  withstand  attack  on  the  basis 
of  being  not  truly  representative  of  the  industry.’ 

“Does  Industry  Committee  No.  2,  as  constituted,  meas¬ 
ure  up  to  that  ‘yardstick’?  Was  it  truly  representative? 
Can  it  withstand  attack  ? 

“The  same  article  states  the  principles  applied  for  choos¬ 
ing  the  industries  for  which  committees  are  appointed,  as 
follows : 

“  ‘1.  Industries  in  which  wages  higher  than  40  cents  an 
hour  are  made  are  eliminated  from  current  consideration.’ 

“Is  this  true  of  the  Industry  Committee  Xo.  2  as  con¬ 
stituted?  Have  those  groups  in  which  wages  to  manu¬ 
facturing  employees  are  higher  than  40  cents  an  hour  been 
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eliminated?  And  conversely,  has  adequate  representation 
been  accorded  to  those  groups  whose  wage  levels  are  way 
below  40  cents  per  hour  ? 

“The  same  article  goes  on  further  and  quotes  the  In¬ 
dustry  Section  as  follows: 

“  ‘In  an  industry  committee,  however,  unless  the  chan¬ 
nel  of  distribution  is  a  factor  which  affects  the  wage  levels 
prevailing  in  each  group  and  unless  the  wage  levels  differ 
between  groups,  there  is  no  absolute  necessity  for  providing 
representation  on  the  basis  of  distribution  methods.’ 
1258  “Any  person  identified  with  the  needle  trades  or 
who  professes  to  have  any  knowledge  thereof,  knows 
that  the  Infants'  and  Children's  Wear  Industry  falls 
squarely  under  that  caption.  The  ‘channel  of  distribution’ 
referred  to  is  a  vital  factor — vital  to  the  extent  that  it  af¬ 
fects  not  only  the  ‘wage  levels  prevailing*  but,  more  import- 
antlv,  the  continued  existence  of  our  industrv. 

“Can  the  Infants'  and  Children's  Wear  Industry  feel 
that  it  was  adequately  represented  by  Industry  Committee 
Xo.  2? 

“Could  we  rely  on  Industry  Committee  Xo.  2? 

“To  some  extent,  we  have  indicated  that  Industry  Com¬ 
mittee  Xo.  2,  as  constituted,  could  not  be  relied  upon  by 
us  to  properly  present,  represent,  and  solve  our  problems. 

“In  an  effort  not  to  bo  repetitious,  let  us  direct  atten¬ 
tion  to  the  following  in  further  support  of  our  contention 
that  we  could  not  rely  upon  Industry  Committee  No.  2,  as 
constituted : 

“First:  There  was  no  manufacturer  on  the  employer 
section  of  that  committee  who  is  a  manufacturer  of  in¬ 
fants’  and  children’s  wear.  This  point  has  been  com¬ 
mented  upon  at  considerable  length  earlier  in  this  presen¬ 
tation. 

“Second:  There  were  on  that  committee,  men  who  fall 
within  the  ‘eliminated  industries’  as  expressed  by  the  In¬ 
dustry  Section  of  the  Wage  and  Hour  Division, 
1251)  namely,  such  industries  as  are  way  above  in  their 
wage  levels  than  the  40-cent  maximum  set  up  by  the 


act. 
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“Third:  Xo  groups  represented  on  that  committee  have 
problems  similar  to  ours. 

“Fourth:  The  methods  of  distribution  and  merchandis¬ 
ing  of  the  groups  represented  on  that  committee  are  not 
the  same  as  ours,  even  though  distribution  is  a  vital  factor 
in  determination  of  committee  membership. 

“Fifth:  On  the  employee  portion  of  the  committee  we 
find  represented  every  local  of  labor  unions  with  whom  the 
unionized  portion  of  our  industry  has  labor  relations.  This 
point  also  has  been  covered  rather  fully  earlier  in  this 
brief. 

“Can  it  be  imagined  to  what  extent  this  industry  could 
place  the  confidence  which  is  so  vitally  necessary,  in  In¬ 
dustry  Committee  No.  2,  under  those  circumstances? 

“Statement  by  Hugh  S.  Johnson,  Administrator,  N.  R.  A. 

“On  the  question  of  the  complexity  as  well  as  the  in¬ 
dividualize  of  the  Infants’  and  Children’s  Wear  Industrv, 
no  better  summary  can  perhaps  be  offered  than  to  quote 
from  the  ‘Letter  of  Transmittal’  of  General  Hugh  S.  John¬ 
son,  while  Administrator  of  X.  R.  A.  in  approving  a  Code 
of  Fair  Competition  for  the  Infants’  and  Children’s  Wear 
Industry.  This  letter  is  dated  March  26,  1934,  and  is  ad¬ 
dressed  to  the  President  of  the  United  States.  It 
1260  reads  in  part : 

“  ‘General  Comments. 

“  ‘One  of  the  unique  features  of  this  industry  is  the 
fact  that  the  manufacturers  as  a  rule  do  not  specialize  in 
the  production  of  any  one  type  of  garment.  A  tabulation 
of  the  commodities  manufactured  by  the  members  of  the 
industry  reveals  the  following  information: 

“  ‘Manufacturers  primarily  engaged  in  the  production 
of  infants’  and  children’s  bathrobes  not  only  manufacture 
infants’  and  children’s  bathrobes  but  also  manufacture 
blankets,  shawls,  infants’  and  children’s  flannelettes,  in¬ 
fants’  and  children’s  dresses,  as  well  as  a  large  number 
of  articles  made  in  the  home,  such  as  infants’  jackets, 
booties,  hoods,  moccasins  in  substantial  quantities. 

“  ‘Manufacturers  primarily  engaged  in  the  manufacture 
of  silk  infants’  wear  also  manufacture  infants’  and  chil- 
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dren's  drosses,  slips,  coats,  christening  suits,  consisting  of 
a  dress  and  slip  and  a  coat  and  bonnet,  to  match,  carriage 
covers,  creepers  and  miscellaneous  infants'  and  children’s 
novelty  and  accessory  items  in  substantial  quantities. 

“  ‘Approximately  30  percent  of  the  manufacturers  of  in¬ 
fants’  and  children’s  silk  wear  manufacture  more  than  one 
type  of  commodity. 

“  “Manufacturers  primarily  engaged  in  the  manufacture 
of  infants*  and  children's  dresses  not  only  manufacture 
dresses  but  also  manufacture  infants’  and  children’s 

1261  wash  suits,  pajamas,  rompers,  silk  infants’  wear, 
play  suits,  bathrobes,  flannelettes,  blouses,  coats, 

snow  suits,  creepers  and  headwear  in  substantial  quanti¬ 
ties. 

“  4 Approximately  38  percent  of  the  manufacturers  of  in¬ 
fants’  and  children's  dresses  manufacture  articles  other 
than  dresses. 

“  ‘Manufacturers  primarily  engaged  in  the  production 
of  infants’  and  children's  wash  suits  not  only  manufacture 
infants’  and  children's  wash  suits  but  also  manufacture  in¬ 
fants'  and  children's  creepers,  rompers,  dresses,  snow  suits, 
knit  jersey  suit*,  legging  sets,  blouses,  zipper  suits,  brother 
and  sister  suits,  pajamas  and  play  togs,  in  substantial  quan¬ 
tities.  Approximately  65  percent  of  the  manufacturers  of 
infants’  and  children's  wash  suits  manufacture  commodi¬ 
ties  other  than  wash  suits. 

“  ‘Manufacturers  primarily  engaged  in  the  manufacture 
of  infants’  and  children’s  underwear  also  manufacture  in¬ 
fants’  and  children’s  night  wear,  bathrobes,  dresses,  head- 
wear,  sun  suits,  flannelettes  and  beach  pajamas,  in  sub¬ 
stantial  quantities.  Approximately  00  per  cent  of  the  man¬ 
ufacturers  of  infants'  and  children's  underwear  manufac¬ 
ture  commodities  other  than  infants’  and  children’s  under¬ 
wear. 

“  ‘Manufacturers  primarily  engaged  in  the  manufacture 
of  bathrobes  and  flannelettes  also  manufacture  in- 

1262  fants’  and  children’s  sportswear,  dresses,  pajamas, 
play  suits,  baby  boy  suits  and  other  infants’  and 

children’s  accessories,  in  substantial  quantities.  Approxi- 
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inately  40  percent  of  the  manufacturers  of  infants’  and 
children’s  bathrobes  and  flannelettes  manufacture  commo¬ 
dities  other  than  infants'  and  children’s  bathrobes  and 
flannelettes. 

“  ‘Manufacturers  primarily  engaged  in  the  manufacture 
of  infants’  and  children’s  bonnets  and  headwear  also  manu¬ 
facture  coats,  dresses,  silk  underwear,  and  other  infants’ 
and  children's  accessories,  in  substantial  quantities.  Ap¬ 
proximately  40  percent  of  the  infants’  and  children’s  bon¬ 
nets  and  headwear  manufacturers  manufacture  commodi¬ 
ties  other  than  infants’  and  children’s  bonnets  and  head- 
wear. 

“  ‘It  seems  proper  therefore  from  this  fact  alone  that 
these  manufacturers  be  granted  a  Code  of  Fair  Competi¬ 
tion.  The  production  of  these  various  items  of  infants’  and 
children’s  wearing  apparel  are  so  inter-related  and  are  so 
frequently  manufactured  in  the  same  factories  by  the  same 
employees,  that  the  problems  of  all  these  manufacturers 
are  necessarily  inter-related  and  can  best  be  treated  in  one 
Code  of  Fair  Competition.  Not  to  permit  them  to  operate 
under  a  single  Code  of  Fair  Competition  would  be  to 
place  them  under  serious  hardship. 

“  ‘There  is  furthermore  a  definite  line  of  demarcation 
between  infants’ and  children’s  wearing  apparel  and 
1263  the  manufacture  and  distribution  of  garments  not 
included  in  this  code.  The  colors,  textures,  style  ele¬ 
ments,  and  in  certain  instances  method  of  manufacture  of 
infants’  and  children’s  wearing  apparel  are  unique  to  the 
industry.  From  the  standpoint  of  distribution,  the  prob¬ 
lems  of  all  of  the  manufacturers  included  within  the  juris¬ 
diction  of  this  code  are  identical.  The  retailers,  specialty 
shops  and  department  stores  have  in  the  course  of  busi¬ 
ness  over  the  past  twenty  (20)  years  recognized  a  sub¬ 
stantial  difference  between  the  manufacture  and  distribu¬ 
tion  of  products  included  in  this  code  and  other  items  of 
wearing  apparel.  Department  stores  have  separate  infants’ 
and  children’s  wearing  apparel  departments  and  the  one 
buyer  for  that  department  usually  buys  every  item  of  in¬ 
fants’  and  children’s  wearing  apparel  sold  in  the  depart- 
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ment.  The  buyers  do  not  restrict  themselves  to  any  one 
particular  commodity  of  infants’  and  children’s  wearing 
apparel  for,  as  has  been  indicated,  the  same  manufacturer 
ofteni  manufactures  so  many  different  types  of  garments 
that  specialization  on  the  part  of  the  buyers  as  well  as  on 
the  part  of  the  manufacturer  is  virtually  impossible. 

“  ‘Another  characteristic  of  the  industry  is  the  low  sell¬ 
ing  price  of  commodities  manufactured.  This  is  a  result  of 
the  genesis  of  the  industry.  Some  thirty  years  ago  there 
were  virtually  few  manufacturers  of  infants’  and 
1264  children’s  wear  throughout  the  country.  Most  of  the 
infants’  and  children’s  garments  were  made  at  the 
home  of  the  particular  mother  for  her  own  infant  and 


child.  The  manufacturers  in  order  to  foster  the  industry 
went  through  a  rigorous  system  of  education  of  the  parent 
and  potential  buyer  of  these  commodities  to  show  the  ad¬ 
vantages  and  conveniences  of  purchasing  these  commodities 
rather  than  making  them  at  home,  in  order  to  induce  the 
potential  purchasers  to  purchase  rather  than  to  make  their 
own  garment,  the  selling  price  of  commodities  was  neces¬ 
sarily  made  extremely  low.  Not  only  was  this  necessary 
in  order  to  induce  the  purchaser  to  purchase  the  commodity 
but  also  because  of  the  fact  that  infants’  and  children’s 


wearing  apparel  represents  a  type  of  apparel  that  is  easily 
made  at  home.  If  the  selling  price  of  these  commodities  is 
raised  too  high  in  view  of  the  limited  amount  of  material 
and  labor  necessary  to  make  an  infants’  and  child’s  gar¬ 
ment,  there  is  serious  danger  of  the  mother  purchasing  the 
material,  making  the  garment  herself,  and  thus  seriously 
prejudicing  the  prosperity  of  the  industry.  For  this  reason 
great  attention  is  necessary  to  maintain  on  the  one  hand  a 
reasonable  minimum  wage  from  the  standpoint  of  the 
worker  and  at  the  same  time  not  raise  the  selling  price  of 
these  commodities  so  high  that  the  welfare  of  the  industry 
be  prejudiced.’ 

“Conclusion: 


1265  “In  view  of  all  of  the  foregoing,  the  Infants’  and 
Children’s  Wear  Industry  objects  to  the  recommen¬ 
dation  for  a  wage  order  as  made  by  Industry  Committee  No. 
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2,  at  least  to  the  extent  that  said  recommendation  may  affect 
the  Infants’  and  Children’s  Wear  Industry,  and  urges  the 
Administrator  to  disapprove  said  recommendation  for  a 
wage  order  and  further  requests  that  the  Administrator  im¬ 
mediately  appoint  an  Industry  Committee  for  the  Infants’ 
and  Children’s  Wear  Industry  to  make  a  recommendation 
for  a  wage  order  as  p rescribed  by  the  Fair  Labor  Stand¬ 
ards  Act.” 

Examiner  Holland:  Do  you  want  to  offer  that  as  an  ex¬ 
hibit  ? 

Mr.  Zuckemian :  I  offer  it  as  an  exhibit. 


(The  document  referred  to  was  marked  for  identifica¬ 
tion  as  United  Infants’  and  Children’s  Wear  Association 
Exhibit  No.  1.) 


Examiner  Holland:  The  brief  which  has  already  been 
completely  read  by  Mr.  Zuokerman  will  be  entered  in  the 
record  as  Exhibit  No.  1  on  behalf  of  the  United  Infants’ 
and  Children’s  Wear  Association. 


(The  document  referred  to  was  received  in  evidence  as 
United  Infants’  and  Children’s  Wear  Association  Exhibit 
No.  1.) 

Examiner  Holland:  Now,  let  me  make  a  short  state¬ 
ment  about  this.  This  was  largely  argumentative, 
1266  and  my  view  of  the  subject,  the  question  of  what  the 
Administrator  did  in  appointing  the  committee  is 
hardly  a  subject  for  consideration  of  this  hearing.  But  I 
have  allowed  you  to  proceed  to  putting  that  statement  into 
the  record  without  any  qualifications  whatever.  I  want  it 
to  be  understood  that  that  is  not  a  precedent  for  other 
people  coming  down  here  and  making  such  a  statement,  I 
want  it  distinctly  understood  that  I  have  made  an  excep¬ 
tion  and  am  not  ruling  on  what  I  think  should  not  properly 
be  before  this  hearing. 

Now  I  will  allow  counsel  to  make  statements  or  objec¬ 
tions  to  receiving  this,  if  you  wish. 

(No  response.) 

There  seems  to  be  none. 
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Mr.  Lieberman:  I  don't  think  I  will  make  any  objections 
to  von  as  to  that  characterization. 

Examiner  Holland:  This  statement  is  put  into  the  record 
under  the  oath  and  I  suppose  is  subject  to  cross-examina¬ 
tion  if  anyone  cares  to  ask  Mr.  Zuekerman  questions. 

Are  there  any  questions  on  this  side  of  the  room? 

(No  response.) 

Any  questions? 

Cross-Examination 

Bv  Mr.  Lieberman : 

•> 

Q.  Mr.  Zuekerman,  may  I  ask  whether  your  Association 
expects  to  place  other  witnesses  on  the  stand?  A. 
1267  We  haven’t  decided  vet. 

Q.  I  ask  that  question  so  as  to  know  to  what  extent 
to  addres<  mv  cross-examination  to  vou  relating:  to  the  in- 
dustry.  1  think  you  will  be  helpful  if  you  will  let  us  know. 
A.  The  reason  I  have  said  I  don't  know  yet  is  because,  as 
you  well  know,  Mr.  Lieberman,  at  the  outset  of  the  hearing 
on  infants’  and  children’s  wear  that  matter  was  discussed 
in  its  entirety  with  respect  to  the  amount  of  time  allowed  to 
us  for  preparation.  We  were  given  the  right  to  present 
further  witnesses  if  we  considered  it  necessary.  I  haven’t 
as  vet  been  able  to  determine  if  it  is  necessarv. 

%  m> 

Examiner  Holland:  Would  you  be  able  to  determine  if 
we  took  a  short  recess? 

The  Witess:  I  doubt  if  I  could. 

Examiner  Holland:  We  would  like  to  arrange  our  lunch 
hour.  We  will  run  through  until  you  are  finished. 

The  Witness:  I  don't  expect  to  put  any  more  witnesses 
on  todav,  if  that  is  what  vou  had  in  mind. 

Examiner  Holland:  I  see. 

The  Witness:  Today  I  don’t  expect  to  put  any  more 
witnesses  on. 

Mr.  Abt :  May  we  have  from  Mr.  Zuekerman  some  state¬ 
ment  as  to  when  lie  intends  to  take  advantage  of  the  privi¬ 
lege? 

The  Witness:  Before  1  leave  today  I  will  state. 
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1268  By  Mr.  Lieberman : 

Q.  Do  I  understand,  Mr.  Zuekerman,  that  your  main  testi¬ 
mony  today  is  directed  toward  the  effort  to  establish  the 
identity  of  the  Infants’  and  Children’s  Industry  as  such? 
A.  No.  No. 

Q.  Is  also  your  testimony  directed  against  the  amount — 
A.  (Interposing)  Will  you  allow  me  to  answer  one  ques¬ 
tion  at  a  time? 

Q.  I  thought  you  said  “No.”  A.  You  didn’t  let  me 
finish. 

Q.  I  am  sorry.  I  didn’t  intend  to —  A.  In  view  of  the 
tone  of  levity  I  don’t  remember  the  question.  Will  you 
repeat  the  question? 

(The  question  was  read  by  the  reporter,  as  follows:) 

4 ‘ Q.  Do  I  understand,  Mr.  Zuekerman,  that  your  main  tes¬ 
timony  today  is  directed  toward  the  effort  to  establish  the 
identify  of  the  Infants’  and  Children’s  Industry  as  such?” 

A.  The  answer  to  that  question  is  no.  We  are  appearing 
here  today  in  accordance  with  Section  8  or  10  of  the  Act, 
which  makes  it  incumbent  and  necessary  upon  any  person 
objecting  to  a  wage  order  to  register  his  objections  with  the 
Administrator.  In  view  of  the  fact  that  this  is  a 

1269  public  hearing  on  Wage  Hearing  No.  2,  we  are  voicing 
this  as  our  protest  in  objection. 

By  Mr.  Lieberman: 

Q.  You  referred  in  your  testimony  to  a  resolution  which 
was  passed  at  a  meeting  of  October  20,  1938,  and  which 
resolution  in  substance  was  to  the  effect  that  there  shall  be 
one  Industry  Committee  for  the  Apparel  Industry.  Is  that 
correct?  A.  That  is  not  the  effect  of  that  resolution. 

Q.  I  said  “in  substance,”  without  intending  to  limit  it. 
A.  In  view  of  the  fact  that  the  resolution  is  a  short  one,  let 
us  ask  the  question  in  its  entirety.  The  resolution  went 
further  than  one  committee.  It  said  there  should  be  sub¬ 
committees,  and  each  subcommittee  should  have  represen¬ 
tation  on  the  main  committee. 
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Qj  Mr.  Zuckerman,  I  don't  intend  to  fight  with  you  on 
this  question  but  in  view  of  the  fact  you  are  an  attorney 
you  know  what  it  means  to  give  a  direct  answer  to  a  ques¬ 
tion.  Please  take  your  time  and  we  will  try  to  bring  out  this 
point  I  have  in  mind  very  clearly  on  the  record.  Therefore 
I  ask  you  again  Mr.  Zuckerman,  who  was  the  one  who  pro¬ 
posed  that  resolution  ?  A.  I  did. 

Q.  And  that  resolution  among  other  things  con- 

1270  tained  a  point  which  stated  that  it  is  advisable  to 
have  one  industry  committee?  A.  That  was  the 

minor  point  as  against  the  major  points. 

Q.  Did  it  contain  this  particular  point?  A.  Oh,  yes.  I 
am  not  disagreeing  with  vou.  It  did. 

Q.  And  that  resolution  was  at  the  conference  held  before 
Industry  Committee  Xo.  2  was  appointed?  A.  Prior?  Yes. 

Qi  So  that  therefore  is  it  your  contention  that  that  reso¬ 
lution  was  binding  on  Industry  Committee  Xo.  2  or  not? 
A.  It  was. 

Q.  And  it  is  your  contention  that  it  was  binding  on  Indus¬ 
try  Committee  Xo.  2  though  no  such  committee  was  then 
in  existence  yet !  A.  Yes.  Would  you  like  an  explanation 
of  why? 

Q.  Xo,  I  do  not.  A.  I  wanted  to  be  sure. 

Q.  And  when  you  proposed  that  resolution  was  it  at 
that  time  your  judgment  that  one  industry  committee  for 
the  entire  Apparel  Industry  will  be  a  practical  committee  to 
be  in  a  position  to  see  the  various  overlapping  elements  in 
the  Apparel  Industry  and  thus  be  in  a  position  to  protect 
the  various  branches  of  the  industry?  A.  That  is  a  rather 
long  question.  By  the  time  I  got  the  last  part  the 

1271  first  part  has  slipped  my  mind. 

Q.  Since  your  memory  is  so  short  I  will  break  it 
up  for  you.  A.  Yes,  my  memory  is  very  short. 

Q.  Xow.  Mr.  Zuckerman,  one  of  the  reasons  that  you  pro¬ 
posed  one  committee  is  because  you  thought  that  this  will 
be  a  practical  method  of  handling  the  problems  before  the 
Industry  Committee  Xo.  2?  A.  No. 

Q.  Did  you  consider  that  this  would  be  an  impractical 
manner  of  handling  the  problems  and  that  is  why  you  pro¬ 
posed  one  committee  for  the  entire  industry?  A.  No. 
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Q.  Why  did  you  ?  A.  If  you  had  asked  that  question  first 
you  wouldn’t  have  had  the  third  question. 

Q.  I  am  asking  the  questions.  A.  Your  question  about 
bringing  up  my  memory  is  not  proper  cross-examination. 

Examiner  Holland:  You  are  not  getting  ahead  very 
fast. 

The  Witness:  We  proposed  the  resolution  knowing  the 
brunt  of  the  objection  would  come  to  us  from  one  industry 
committee.  When  we  received  the  assurance  that  one  com¬ 
mittee  that  subsequently  would  be  appointed  would  not  only 
have  a  representative  of  the  Infants’  and  Children’s 

1272  Wear — in  order  to  set  an  example  to  any  other  groups 
that  might  feel  in  the  same  position,  we  made  the 

resolution. 

By  Mr.  Lieberman: 

Q.  Will  you  give  an  answer  to  the  question  I  asked.’  My 
question  was  whether  in  proposing  that  resolution  you  con¬ 
sidered  it  a  practical  way  to  have  one  committee  for  the  en¬ 
tire  industry.  A.  I  answer  that  question  by  saying  “Xo.” 

Q.  And  you  nevertheless  proposed  it  ?  A.  I  proposed  it 
as  an  expedient,  not  as  a  practical  matter. 

Q.  So  you  proposed  one  committee  as  a  practical  way  of 
handling  the  problem?  A.  That’s  right. 

Q.  And  when  you  considered  the  matter  was  a  compli¬ 
cated  one,  this  was  for  the  time  being  the  simplest  way  of 
handling  it?  A.  Xot  for  the  time  being,  for  all  time. 

Q.  And  you  also  expected  when  a  committee  was  ap¬ 
pointed,  a  representative  of  your  Association  would  be  a 
representative  on  that  committee?  A.  Very  naturally. 

Q.  And  it  is  quite  natural  when  you  discovered  a  repre¬ 
sentative  of  your  Association  was  not  designated  on  that 
committee  you  were  disappointed?  A.  Disappointed? 

1273  Xot  at  all.  It  is  not  a  question  of  disappointment. 
It  is  a  question  of  the  representation  not  being  lived 

up  to. 

Q.  So  as  a  result  you  were  naturally  disappointed?  A. 
I  am  not  using  the  expression  “disappointed.”  Disap¬ 
pointed  means  I  didn’t  get  something  I  was  expecting. 
Examiner  Holland :  He  said  he  was  not  disappointed. 
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By  Mr.  Lieberman : 

Q.  You  subsequently  appeared  before  the  Industry  Com¬ 
mittee  No.  2?  A.  Correct. 

Q.  And  urged  again  the  question  of  having  a  separate  com¬ 
mittee  of  vour  industry?  A.  When  vou  sav  “urged  again,” 
your  cross-examination  so  far  doesn’t  propose  any  such 
thing.  You  have  been  directing  your  questions  to  me  as  to 
the  initial  appointment  of  the  committee.  The  time  I  pro¬ 
posed  the  separate  committee  to  Industry  Committee  No.  2 
was  March  17. 

Q.  Therefore,  when  you  proposed  before  Industry  Com¬ 
mittee  No.  2.  as  vour  testimony  stands  now,  vou  then  sug- 
gested  to  that  committee  that  a  separate  committee  be  es¬ 
tablished  for  the  Infants’  and  Children’s  Wear  Industry? 

*> 

A.  That  was  part  of  our  suggestion. 

Q.  And  you  urged  before  that  committee  the  very  same 
grounds  that  you  urged  today  ? 

1274  A.  Less. 

Q.  And  in  urging  the  committee  to  recommend  a 
separate  committee  for  the  Infants’  and  Children’s  Wear 
Industry  you  were  of  the  opinion  at  that  time  that  that 
committee  has  the  power  to  make  such  a  recommendation 
to  the  Administrator?  A.  That’s  right. 

Q.  And  was  there  an  exchange  of  opinion  between  some 
of  the  members  of  the  committee  and  yourself  regarding 
the  effect  whether  Industry  Committee  No.  2  has  power  to 
make  such  a  recommendation  to  the  committee?  A.  There 
was. 

Q.  And  was  it  your  opinion  and  expressed  to  the  com¬ 
mittee  that  they  absolutely  have  such  a  power  and  you  cited 
certain  precedents  before  them?  A.  That  is  correct. 

Q.  And  after  considering  your  request  and  your  state¬ 
ment  that  they  have  such  powers,  they  finally  decided  that 
it  is  iiot  advisable  to  have  a  separate  committee  for  this 
industry  ?  A.  I  have  received  no  word  as  to  their  decision. 

Q.  I  am  asking  you  whether  they  decided  that  it  is  not 
advisable,  I  am  not  asking  you  whether  you  received  word. 
A.  What  am  I  supposed  to  answer? 
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Examiner  Holland:  How  would  he  know  what 

1275  thev  decided  ? 

* 

Mr.  Lieberman:  I  am  trying  to  show  that  he 

knows. 

Examiner  Holland:  Go  ahead. 

The  Witness:  I  have  answered  the  question. 

By  Mr.  Lieberman: 

Q.  I  have  repeated  my  question;  I  asked  you  whether 
they  finally  decided  that  it  is  not  advisable  to  have  such  a 
committee.  A.  I  don’t  know.  I  would  just  put  it  that  way. 
That  is  sillv. 

Q.  You  don’t  know?  A.  I  can’t  know  officially. 

Q.  I  am  asking  you,  Mr.  Zuckcrman.  Please  give  me  an 
answer  to  that  question.  Did  you  read  a  while  ago  the 
minutes  of  that  committee  ?  A.  I  did. 

Q.  And  in  the  minutes  of  that  committee  does  it  appear 
that  they  decided  it  is  not  advisable  to  have  such  a  commit  - 
te  ?  A.  Definitely. 

Q.  So  you  do  know  they  decided? 

(No  answer.) 

Examiner  Holland:  Go  ahead. 

A.  May  I  answer  this  question  without  a  yes  or  no? 
Examiner  Holland:  Well,  do  you  want  to  explain? 

The  Witness:  Yes,  I  would  like  to. 

1276  Examiner  Holland:  All  right,  go  ahead. 

The  Witness:  When  I  say  I  don’t  know  I  wish  to 
call  your  attention  to  the  fact  that  the  cross-examiner  is 
directing  his  question  as  to  an  application  made  by  me  in 
writing  under  oath.  No  knowledge  has  ever  been  submitted 
to  me  in  writing  as  to  what  disposition  has  been  made  by 
that  committee.  The  only  knowledge  that  I  have  is  a  know¬ 
ledge  that  I  gleaned  from  an  examination  of  the  Adminis¬ 
trator’s  exhibits. 

By  Mr.  Lieberman: 

Q.  You  said  before  that  Industry  Committee  No.  2  ap¬ 
pointed  a  subcommittee  I  believe  of  three,  to  consider  your 
request,  and  that  that  subcommittee  consisted  of  Mr.  Hoff- 
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man,  Mr.  Dubinsky,  and  Mr.  Kay.  Is  that  correct?  A.  So 
the  records  show. 

Q.  And  I  believe  you  also  stated  that,  in  the  manner 
you  described  before,  you  appeared  before  that  committee 
and  at  that  time  you  did  not  know  that  this  was  a  sub¬ 
committee  officially  appointed  to  interview  you  on  that 
question.  A.  I  will  answer  that  by  saying  I  was  asked  by 
Mr.  Dubinsky  to  come  to  his  office,  and  I  learned  on  arriv¬ 
ing  at  his  office  that  the  subcommittee  was  there  to  take  up 
our  application. 

Q.  Xow.  on  this  subcommittee  I  think  you  tried  to 

1277  convey  the  impression  that  Mr.  Hoffman  was  preju¬ 
diced.  A.  I  didn’t  try  to  convey  the  impression,  I 

proved  it. 

Q.  Was  Mr.  Dubinsky  impressed  by  your  request?  A.  I 
am  not  testifying  as  to  Mr.  Dubinsky ’s  position. 

Q.  I  am  asking  you,  Do  you  contend  he  was  prejudiced? 
A.  I  do  not  konw. 

Q.  Was  Mr.  Ray  prejudiced?  A.  I  do  not  know. 

Q.  And  when  you  say  you  do  not  know,  you  do  not  know 
that  they  were  prejudiced  ?  A.  I  do  not  know  whether  they 
were  prejudiced  or  not. 

Q.  So  you  are  not  concerned  if  they  were  prejudiced? 
A.  I  do  not  know. 

Q.  So,  of  a  membership  of  two  out  of  three  on  that  sub¬ 
committee,  you  do  not  know  if  they  were  prejudiced?  A.  If 
that  is  the  construction  you  place  on  my  answers — that  is 
a  statement  for  the  record. 

Q.  I  am  asking  you  now  whether  you  do  know  the  ma¬ 
jority  of  that  committee  was  prejudiced.  A.  My  answer 
has  been  that  I  do  not  know  whether  they  were  or  whether 
they  were  not.  The  answer  to  your  question,  “ I  do  not 
know,”  concedes  that  they  might  be  prejudiced. 

Q.  And  it  also  concedes  you  do  not  know  that  they 

1278  were  prejudiced?  A.  That’s  right.*  I  don’t  know 
either  way. 

Q.  All  right.  I  believe  you  stated — I  will  withdraw  that. 
During  vour  testimonv  vou  referred  to  various  statements 
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made  by  General  Johnson  in  connection  with  the  code  for 
the  Infants’  and  Children’s  Industry.  A.  That’s  right. 

Q.  To  your  knowledge  did  Mr.  Johnson  state  at  that  time 
that  there  was  considerable  overlapping  under  the  code  in 
this  industry ?  A.  If  you  will  let  me  see  Mr.  Johnson’s 
letter  I  will  tell  you  whether  he  did  or  did  not.  I  didn’t 
testify  I  had  full  knowledge  of  his  entire  letter. 

Q.  Here  it  is.  Look  at  it. 

Examiner  Holland:  Wouldn’t  it  expedite  matters  to 
refer  to  it?  A.  Supposing  you  point  out  sections,  Mr. 
Lieberman. 

By  Mr.  Lieberman : 

Q.  I  call  your  attention  to  a  paragraph  on  page  614.  I 
shall  read  it  into  the  record  and  then  ask  you  to  check  if 
that  is  a  part  of  that  statement. 

Examiner  Holland :  614  of  what? 

Mr.  Lieberman:  614  of  the  code  of  fair  competition  for 
the  Infants’  and  Children’s  Wear  Industry.  I  quote: 

“In  most  cases  where  there  is  overlapping  between  this 
code  and  other  codes  already  approved,  such  manu- 
1279  facturers  as  may  be  included  under  this  code  or  any 
such  code  are  given  the  right  to  elect  under  which 
code  they  shall  operate.” 

By  Mr.  Lieberman: 

Q.  Do  you  recall  whether  such  a  statement  is  contained 
in  that  letter?  A.  Yes.  As  I  recall  it.  You  have  read  it 
and  I  assume  you  are  reading  it  correctly.  It  must  be  con¬ 
tained. 

Q.  And  under  that  provision  some  of  the  manufacturers 
were  given  the  right  subsequently  to  decide  whether  they 
should  be  under  this  code  or  under  a  code  under  which 
they  had  been  before  this  code  was  approved?  A.  If  that 
is  what  it  says. 

Q.  This  was  the  rule  practiced  in  actual  application  with 
reference  to  employers  who  were  under  other  codes?  A. 
That’s  right.  Our  code  was  approved  on  March  27 — 

Mr.  Lieberman:  Will  you  read  the  question? 
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(The  question  was  read  by  the  reporter.) 

The  Witness:  He  is  asking  me  whether  I  know  that  is 
the  rule.  1  believe  I  am  permitted  to  answer  how  that  rule 
was  applied. 

Examiner  Holland:  Go  ahead  and  answer  it. 

The  Witness :  That  is  what  I  would  like  to  do. 

Examiner  Holland :  Go  ahead. 

Thd  Witness :  Our  code  was  approved  on  March  27, 1934. 
Many  codes  were  approved  prior.  Some  of  those 

1280  codes  had  labor  provisions  which  prevented  certain 
manufacturers  in  our  industry  from  shipping  goods 

to  customers  unless  there  were  labels.  Some  of  those  man¬ 
ufacturers  of  necessity  were  compelled  to  sign  certificates 
of  compliance  with  such  codes  in  order  that  they  get  the 
labels  and  there  be  no  restrictions  on  their  right  to  ship 
goods.  That  section  read  by  Mr.  Liebennan  gives  those 
manufacturers  the  right  to  transfer  from  such  other  codes 
to  the  Infants’  and  Children’s  Wear  Code.  And  I  have  par¬ 
ticular  reference  to  the  Cotton  Garment  Code,  the  Under¬ 
wear  Code,  and  I  believe  the  Millinery  Code. 

Examiner  Holland:  Does  pursuing  these  various  admin¬ 
istrative  problems  during  code  days  get  us  anywhere? 

Mr1.  Liebennan:  Except  for  this,  Mr.  Examiner:  I 
want  to  show  what  the  overlapping  problems  under  a  code 
were  so  complicated,  and  Industry  Committee  No.  2,  having 
that  knowledge,  were  probably  justified  in  their  own  mind 
to  reach  a  conclusion  that  you  must  avoid  that  complication 
and  therefore  set  up  a  scale  which  would  be  in  conformity 
with  other  scales. 

Examiner  Holland :  Do  you  want  to  get  that  out  of  Mr. 
Zuckerman  that  all  these  complications  existed? 

Mr.  Liebennan :  I  know  it  is  not  an  easy  job  but  I  will 
try  to. 

The  Witness:  May  I  comment  on  that? 

1281  Examiner  Holland:  Do  we  need  a  comment? 

The  Witness:  Yes. 

Examiner  Holland :  I  would  rather  have  Mr.  Lieberman 
go  ahead  with  his  questions.  It  sounds  like  an  awfully  long- 
drawn-out  thing  to  me. 


247 


By  Mr.  Lieberman: 

Q.  I  shall  try  to  limit  it  to  two  or  three  questions.  Under 
the  Code  for  the  Infants’  and  Children’s  Wear  Industry 
there  was  a  different  code  set  for  manufacturers  of  boys’ 
coats,  suits,  and  blazers  ?  A.  Yes. 

Q.  And  the  manufacturers  of  infants’  and  children’s 
bathrobes  remained  under  the  Code  for  the  Robe  and  Allied 
Products?  A.  That’s  right. 

Q.  And  if  any  manufacturers  had  manufactured  infants’ 
and  children’s  bathrobes  exceeding  SO  percent,  they  re¬ 
mained  under  this  code,  and  if  they  manufactured  less  than 
SO  percent,  then  they  were  entitled  to  remain  under  a  code 
other  than  Infants’  and  Children’s  code?  A.  I  believe  I 
have  covered  that  in  my  answer  with  respect  to  your  ques¬ 
tion  regarding  overlapping.  In  view  of  the  fact  that  these 
codes  had  previously  been  approved  and  naturally  there 
was  a  question  of  label  income  which  some  of  the 
1282  code  authorities  didn’t  want  to  give  up,  the  rule  was 
set  at  SO  percent,  which  gave  the  manufacturer  the 
right  to  remain  under  a  code  under  which  he  had  signed  a 
certificate  of  compliance,  but  if  he  had  not  signed  a  cer¬ 
tificate  of  compliance  there  was  no  election. 

Q.  And  if  there  was  less  than  20  percent  of  the  output  of 
infants’  and  children’s  wear  they  were  placed  under  the 
Cotton  Garment  (’ode?  A.  Without  looking  at  the  provi¬ 
sion  it  would  be  difficult  for  me  to  answer  that  question 
exactly  as  you  would  like  me  to  answer  it. 

Q.  You  may  look  at  it  here  and  answer  it  as  you  like  to 
do.  A.  Suppose  you  refer  to  the  exhibit,  unless  you  want 
me  to  spend  time  going  through  it. 

Q.  Give  us  your  best  recollection.  A.  I  have  given  you 
my  best  recollection. 

Q.  Have  you  any  recollection  of  the  question  I  just 
asked?  A.  I  gave  it  to  you,  Mr.  Lieberman.  You  repeated 
the  question,  you  didn’t  like  my  answer. 

Q.  Will  you  give  it  again?  A.  The  answer  is  very 
simple:  If  a  manufacturer  had  elected  to  operate  under 
the  code  he  was  operating  under  that  code.  The  code  au- 
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thorities  didn't  want  to  relinquish  the  income,  though 
1283  the  right  of  election  existed  as  you  have  outlined. 

Q.  1  believe  in  your  testimony  you  also  referred 
to  the  specific  problem  that  this  branch  of  the  industry  has 
in  Puerto  Rico;  am  I  correct?  A.  Yes,  I  made  reference 


to  it. 

Q.  Isn’t  is  a  fact  that  the  problem  of  Puerto  Rico  affects 
also  handkerchiefs,  underwear,  dresses,  embroidery,  and 
not  only  infants’  and  children’s  wear?  A.  Well,  that  might 
have  been  the  effect  but  it  isn't  so  today,  nor  was  it  so  at 
the  time  the  committee  gave  consideration  to  our  applica¬ 
tion. 

Q.  Is  it  your  contention  that  at  the  present  time  the 
problem  of  Puerto  Rico  only  affects  the  infants’  and  chil¬ 
dren's  wear  branch?  A.  Xo.  Mainly,  I  said. 

Q.  When  you  say  “mainly”  would  you  be  willing  to 
admit  that  it  also  affect  other  branches?  A.  I  think  the 
word  “mainly”  implies  that  there  are  other  people 
affected.  I  will  answer  your  question  by  saying  yes. 

Q.  Therefore  Puerto  Rico,  then,  according  to  you,  is  in 
itself  not  justified  to  treat  the  infants’  and  children’s  wear 
as  a  Separate  problem?  A.  I  don’t  say  that  at  all.  I  say 
that  with  respect  to  the  problem  of  Puerto  Rico  as 
12S4  it  affects  infants’  and  children’s  wear  we  are  in  a 
better  position  to  solve  that  problem  than  a  commit¬ 
tee  on  which  we  are  not  represented. 

Q.  I  think  you  stated  also  that  the  labor  unions  specified 
or  that  they  recognized  that  the  Infants’  and  Children's 
Wear  Industry  must  be  treated  as  an  entirely  separate 
problem.  Is  that  correct?  A.  That  is  not  the  exact  char¬ 
acterization  of  my  testimony.  I  stated  that  labor  unions 
have  recognized  the  Infants’  and  Children’s  Wear  Industry 
as  such  by  reason  of  collective  agreements  and  independent 
agreements  given  to  infants’  and  children’s  wear  manu¬ 
facturers  with  respect  to  similar  garments  made  in  our  in¬ 
dustry. 

Q.  Let  us  for  a  moment  test  your  theory  on  this.  Your 
Association  has  an  agreement  with  Local  91  of  the  Interna¬ 
tional  Ladies’  Garment  Workers’  Union.  A.  Yes,  we  have. 
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Q.  Does  Local  91  have  jurisdiction  of  workers  employed 
only  in  the  Infants’  and  Children’s  Wear  Industry  or  also 
in  other  industries?  A.  Well,  the  answer  to  that  is  as 
follows:  I  understand  they  also  have  jurisdiction  over 
house  dress  makers. 

Q.  And  they  also  have  jurisdiction  over  robes  ?  A.  Well, 
I  heard  that  testimony  yesterday. 

Q.  So,  insofar  as  this  particular  local,  you  will  be  willing 
to  admit  for  the  record  that  their  jurisdiction  is 

1285  not  limited  merely  to  the  Infants’  and  Children’s 
Wear  Industry?  A.  I  didn’t  say  that  in  my  testi¬ 
mony. 

Q.  Will  you  state  now,  regardless  of  -whether  you  said 
it  before?  A.  I  said  as  far  as  that  local  is  concerned  it 
also  has  been  given  jurisdiction  of  house  dresses,  but  so  far 
as  we  are  concerned  we  deal  with  children’s  dresses  with 
this  local  and  not  with  the  Dress  Makers’  Union,  which  is 
a  local  confined  to  adults’  dresses. 

Q.  That  is  right.  And  I  believe  you  also  stated  you  had 
dealings  with  the  Joint  Board  of  Cloak  and  Suit  Makers 
of  New  York  for  coats?  A.  That  wasn’t  my  statement. 
My  statement  was  that  the  Joint  Board  of  the  Coat  and 
Suit  Industry,  or  coat  and  suit  makers,  which  is  the  correct 
name,  has  recognized  that  the  infants’  and  children’s  coat 
problem  is  a  separate  problem  and  has  created  a  separate 
department  within  its  own  local  to  treat  with  the  coat  prob¬ 
lem.  That  was  my  testimony. 

Q.  So  therefore  we  have  it  now  on  the  record,  insofar 
as  coats  for  children,  you  are  dealing  with  one  local  of 
the  International  Ladies’  Garment  Workers’  Union,  and 
so  far  as  other  articles  for  children  you  are  dealing  with 
another  local  of  the  International  Ladies’  Garment 

1286  Workers’  Union?  A.  That  is  not  my  testimony.  I 
am  not  appearing  here  on  behalf  of  the  infants’  and 

children’s  coat  makers.  I  excluded  them.  If  you  listened 
to  mv  brief,  I  definitelv  excluded  them. 

Q.  Mr.  Zuckerman,  you  will  be  good  enough  to  answer 
my  question  because  I  am  driving  to  a  certain  point.  A.  I 
regret  exceedingly  that  I  cannot  falsely  testify. 
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Q.  Will  you  answer  that  question  whether  your  Associa¬ 
tion  is  under  agreement  with  another  local  of  the  Interna¬ 
tional  Ladies'  Garment  Workers’  Union  and  which  prob¬ 
lem  ih  that  agreement  concerns  coats  for  children?  A. 
Oh,  Mr.  Lieberman,  suppose  I  save  a  lot  of  time  and  bicker¬ 
ing.  There  is  an  association  in  New  York  called  the  In¬ 
fants’  and  Children’s  Coat  Association,  of  which  I  am  its 
counsel.  That  Association  is  not  a  party  to  the  discussion 
today  or  at  any  time  since  the  creation  of  Industry  Com¬ 
mittee  No.  2.  Now.  if  you  wish  me  to  testify  as  to  the 
Infants’  and  Children’s  Coat  Association  I  will  do  it. 

Examiner  Holland:  I  am  not  sure  your  voluntary 
answers  will  eliminate  bickering. 

The  Witness:  Well,  I  have  given  you  the  answer. 

Bv  Mr.  Lieberman : 

Q.  So  it  is  now  your  testimony  that,  so  far  as  the  manu¬ 
facture  of  infants'  and  children’s  coats  is  concerned,  there 
is  a  separate  association?  A.  That’s  right. 

1287  Q.  And  that  Association  has  a  separate  agreement 
with  a  local  of  the  International  other  than  Local 
91  ?  A.  That  is  true. 

Q.  Aren’t  coats  a  part  of  the  Infants’  and  Children’s 
Wear  Industry?  A.  Yes,  sir. 

Q.  But  you  still  found  it  advisable  or  necessary  to  sep¬ 
arate  that  article  in  the  manufacture  of  children’s  wear 
from  other  articles?  A.  That’s  right. 

Q.  How  do  you  explain,  then,  that  since  it  is,  according 
to  you,  just  one  branch  of  the  industry,  and  inseparable, 
that  you  have  separated — that  you  have  a  separate  associ¬ 
ation  to  deal  with  separate  products?  A.  Because  your 
premise  is  wrong.  I  didn ’t  say  I  made  an  application  here 
today  on  behalf  of  the  infants’  and  children’s  coat  makers. 
You  asked  me  whether  the  infants’  and  children’s  coat 
makers  as  such  were  part  of  the  Infants’  and  Children’s 
Wear  Industry  and  I  answered  “Yes”  but  I  did  not  make 
a  statement  with  respect  to  separate  application.  Now,  if 
you  want  to  know’  why,  I  will  tell  you  why. 
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Q.  I  did  not  apply  for  your  application  on  behalf  of  your 
testimony.  My  question  is  directed  against  your  theory 
and  I  cite  the  very  fact  that  you  separate  one  branch 
128S  of  the  Apparel  Industry  for  children  from  the  other 
branches,  thinking  to  show  it  is  not  one  inseparable 
industry.  A.  Except,  of  course,  that  is  what  you  intend 
to  show — 

Examiner  Holland :  Mr.  Lieberman,  what  is  your  ques¬ 
tion? 

Mr.  Lieberman:  No  question. 

Examiner  Holland:  Then,  Mr.  Zuckerman,  don’t  give 

anv  more  answers. 

* 

The  Witness:  I  would  like  to  strike  that  last  answer 
from  the  record,  since  there  was  no  question. 

By  Mr.  Lieberman: 

Q.  Has  your  Association  at  any  time  had  an  agreement 
with  some  local  of  the  United  Clothing  Workers’  Union? 
A.  Yes. 

Q.  And  this  was  for  the  branch  of  work  known  as  boys’ — 
A.  (Interposing)  Boys  ’  wash  suits. 

Q.  Insofar  as  that  article  is  concerned,  labor  also  sep¬ 
arated  the  article  from  other  branches  of  the  Infants’ 
and  Children’s  Wear  Industry?  A.  I  cannot  testify  as  to 
what  labor  did.  All  I  know  is  the  Amalgamated  Clothing 
Workers’  Union  created  a  separate  local  to  treat  with  that 
separate  and  apart  from  the  general  clothing  industry. 
1289  Mr.  Lieberman:  Mr.  Examiner,  I  am  perfectly 
willing  to  drop  that  line  of  questioning  if  you  think 
the  points  are  clear  to  you.  The  point  I  wanted  to  make 
is  the  products  are  separate. 

Examiner  Holland:  I  think  you  have  explained  it  suf¬ 
ficiently,  what  you  are  driving  at.  I  would  hope  that  you 
have  exhausted  the  subject.  It  has  about  exhausted  me. 

By  Mr.  Lieberman : 

Q.  Of  how  many  members  does  your  Association  consist  ? 
A.  Well,  the  last  census  of  the  manufacturers  of  our  Asso¬ 
ciation  I  think  showed  about  353. 


Q.  And  liow  long  ago  was  that  census  taken?  A.  Janu¬ 
ary  1 !  1939,  which  is  the  date  of  our  official  census. 

Q.  And  where  are  they  located?  A.  They  are  located 
from  New  York  as  far  west  as  California  and  from  the 
Soutli  as  far  north  as — well,  I  don’t  know,  Massachusetts, 
call  it  wherever  you  want,  from  coast  to  coast  and  from 
border  to  border. 

Q.  The  United  States  is  rather  a  large  territory.  Let 
us  pick  them  out  by  States.  Where  are  they  mostly  lo¬ 
cated?  A.  Mostly  located? 

* 

Q.  Yes.  A.  In  point  of  sales — selling  point,  point  of 

1290  selling,  they  are  mostly  located  in  the  city  of  New 
York. 

Q.  Is  any  appreciable  number  of  them  in  the  State  of 
New  Jersey?  A.  From  selling  point? 

Q.  Manufacturing  point.  A.  From  manufacturing  point, 
in  order  of  importance,  I  will  repeat  them  in  States:  New 
York  City,  Pennsylvania,  New  Jersey,  Connecticut,  Texas, 
New  York  State,  Massachusetts,  Missouri,  Mississippi,  Illi¬ 
nois,  California,  and  there  are  others  but  they  are  not  im¬ 
portant. 

Q.  From  point  of  view — ITow  many  workers  do  you  claim 
are  employed  by  the  members  of  your  Association?  A.  It 
is  an  estimate  because — it  necessarily  must  be  an  estimate 
since  a  great  many  employ  homeworkers  about  whom  the 
certain  number  is  not  ascertainable.  They  will  be  on  our 
next  census  because  of  the  regulations  which  were  adopted 
by  the  Wage  and  Hour  Division  since  our  last  census,  and 
our  estimate  is  that  it  neighbors  around  100,000. 

Q.  And  your  estimate  is  based  upon  what?  A.  My  esti¬ 
mate  is  based  on  knowledge  bv  me  of  the  industry. 

Q.  Didn’t  you  claim  yesterday  approximately  43,000?  A. 

No.  that  is  not  what  I  claimed.  I  said  the  Code  Authority 

•  * 

report  showed  43,000. 

Q.  And  while  the  Code  Authority  report  was  43,000, 

1291  have  you  participated  in  the  preparation  of  that  re- 
1  port?  A.  Have  I  participated ?  Yes.  I  was  the  sec¬ 
retary  of  the  Code  Authority,  Mr.  Lieberman,  as  vou  know. 
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Q.  So,  as  the  secretary  of  the  Code  Authority  you  re¬ 
ported  43,000  and  now  you  claim  100,000?  A.  Would  you 
like  a  reconciliation? 

Q.  If  you  care  to.  A.  I  would  be  glad  to. 

Examiner  Holland:  Where  does  this  get  us  now? 

The  Witness:  Well,  it  is  going  to  get  us  nowhere  in  a 
hurrv. 

Mr.  Lieberman:  The  report  we  have  here  is  that  it  is 
in  the  neighborhood  of  between  20,000  and  30,000.  Now 
Mr.  Zimmerman  advances  100,000.  It  would  be  very  im¬ 
portant,  I  think,  for  the  industry  to  know  where  they  are 
employed  and  that  is  where  I  will  come  to  in  my  next  ques¬ 
tions,  there  will  be  an  attempt  to  break  that  down  by  states, 
the  employment  of  these  people.  I  may  as  well  tell  Mr. 
Zuckerman  what  I  am  driving  at. 

The  Witness:  Well,  I  may  as  well  tell  Mr.  Lieberman 
I  won’t  be  able  to  give  it  to  you. 

By  Mr.  Lieberman: 

Q.  How  many  members  are  in  New  York  City  ?  A.  You 
are  talking  now  of  manufacturing  plants? 

Q.  I  am  talking  now  about  members  of  your  Asso- 
1292  ciation.  A.  Of  the  353  I  would  say  340  maintain  of¬ 
fices  in  the  city  of  New  York. 

Q.  How  many  factories  are  located  in  New  York  City? 
A.  That  is  a  different  question.  Insofar  as  employers, 
meaning  manufacturer  units  as  compared  to  contractor 
units,  I  am  not  discussing  contractor  units,  as  compared 
to  contractor  units,  I  could  safely  say  that  in  New  York 
we  maintain — shops — about  175  to  180. 

Q.  How  many  in  New  Jersey?  A.  In  New  Jersey,  I  have 
to  give  you  an  estimate.  I  would  safely  say  manufacturer 
shops,  15  or  20.  I  am  not  discussing  contractors. 

Q.  You  have  not  included  contractors  among  your  mem¬ 
bership?  A.  I  am  not  including  contractors’  shops,  no. 

Q.  I  say  you  have  not  included  contractors  among  your 
membership?  A.  No,  they  are  not  members  of  our  Asso¬ 
ciation. 


Q.  And  how  many  in  Massachusetts?  A,  Massachusetts, 
it  is  also  hazarding  a  guess,  I  would  say  manufacturing 
shops  about  10. 

Q.  How  many  in  Rhode  Island,  if  any?  A.  In  Rhode 
Island  I  don’t  think  more  than  above  five. 

Q.  Have  you  any  in  Illinois?  A.  Yes. 

1293  Q.  How  many?  A.  In  Illinois  I  would  say  there  are 
about  half  a  dozen. 

Q.  Now,  these  members —  A.  (Interposing)  Don’t  you 

want  to  know  about  Pennsvlvania? 

* 

Q.  Will  you  allow  me  to  proceed  with  my  cross-examina¬ 
tion  as  I  see  fit  ?  A.  All  right.  Excuse  me. 

Q.  Now,  these  shops — do  these  members  of  yours  also 
employ  contractors?  A.  Some  of  them  do. 

Q.  About  how  many  workers  are  employed  by  the  con¬ 
tracting  shops  which  work  for  your  members  in  these  States 
which  we  have  just  enumerated?  A.  That  is  very  difficult 
for  me  to  answer,  I  have  no  way  of  hazarding  a  guess. 

Q.  Can  you  tell  us  how  many  contractors  are  in  New 
York  City  employed  by  your  members?  A.  I  am  still  try¬ 
ing  to  remember  because  we  have,  as  you  know,  union  and 
non-union  manufacturers  members  of  our  Association.  I 
knovi'  what  the  union  figures  are,  and  I  am  trying  to  add  to 
it  the  non-union  figures. 

Q.  You  can  give  it  any  way  you  want,  you  can 

1294  break  it  up  by  union  and  non-union  if  that  is  easier 
for  you.  A.  I  prefer  to  give  it  in  its  entirety. 

Q.  Give  it  any  way  you  want.  A.  I  would  say  the  num¬ 
ber  of  contractors  employed  by  our  shops  in  New  York 
would  be  about  a  hundred. 

Q.  That  is,  besides  the  ISO  shops  employed  directly  by 
your  members?  A.  That  is  right. 

Q.  How  many  contractor  shops  in  the  State  of  New  Jer¬ 
sey?  A.  That  is  a  guess.  I  couldn’t  tell  you. 

Q.  Do  you  know  how  many  in  Illinois?  A.  That  is  also  a 
guess :  I  couldn ’t  tell  you. 

Q.  Do  you  know  how  many  in  Rhode  Island,  if  any?  A. 
That  is  also  a  guess:  I  couldn’t  tell  you. 

Q.  Under  your  agreement  with  Local  91  in  New  York 
what  is  the  minimum  wage?  A.  $13  a  week. 
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Q.  For  whom?  A.  That  is  the  lowest  minimum. 

Q.  Is  there  any  particular  description  to  whom  that  mini¬ 
mum  applies?  A.  Yes. 

Q.  To  whom?  A.  Twenty  percent  of  the  factory. 

1295  Q.  Will  you  please  explain  that  clearer,  because  I 
think  you  probably  are  making  a  general  statement  ? 

Does  that  apply  to  20  percent  of  the  factory?  A.  That’s 
right. 

Q.  Have  you  a  copy  of  the  agreement  with  you?  A.  Yes. 
Q.  Let  me  see  it.  A.  It  is  already  in  the  record,  isn’t  it? 
Q.  No.  This  20  percent  that  you  are  referring  to,  they 
also  include  superannuated  or  physically  defective  employ¬ 
ees  or  apprentices?  A.  Yes,  surely. 

Q.  So  that  if  there  are  20  percent  of  superannuated  em¬ 
ployees  they  would  have  to  get  at  least  $13  a  week?  A. 
Well,  that  is  placing  another  construction  on  your  ques¬ 
tion.  Your  question  was,  What  was  the  minimum  in  the 
factory? 

Q.  I  am  asking  you  at  the  present  time  this  question.  A. 
What  is  the  question  ? 

Q.  I  am  asking  you,  under  the  provision  of  the  agreement 
existing  between  viour  Association  and  the  union —  A. 
That’s  right. 

Q.  — if  20  percent  of  the  workers  would  have  consisted 
of  superannuated  or  learners  they  would  have  to  re- 

1296  ceive  $13  a  week?  A.  Apparently. 

Q.  And  for  how  many  hours?  A.  371/>  hours. 

Q.  And  so  that  the  rate  of  those  people,  even  the  superan¬ 
nuated  or  learners,  would  be  approximately  around  341/>; 
is  that  right?  A.  If  that  is  the  arithmetic,  yes. 

Q.  And  outside  of  this  percentage,  what  does  the  less 
skilled  workers  receive?  A.  I  think  it  is  $14. 

Q.  Also  for  371/>  hours?  A.  That  is  correct. 

Q.  And  the  rates  for  the  other  crafts,  operators,  what 

1297  is  it?  A.  They  run  $15  for  finishers,  $16  for  ironers, 
$17  for  operators  in  Class  0  shops,  and  then  in  Class 

B  shops  they  start  at  $15  and  run  to  $19  for  37-1/2  hours. 

Q.  Are  you  acquainted  with  the  fact  that  there  is  a  di¬ 
rectory  order  in  New  Jersey  requiring  employers  to  pay  at 
least  35  cents  per  hour?  A.  Yes. 
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Q.  So,  so  l*ar  as  your  members  are  located  in  New  Jersey, 
they  must  pay  at  least  35  cents  an  hour?  A.  That  isn't  so. 

Q.  Will  you  please  explain  that  ?  A.  You  said  directory 
order. 

Q.  As  far  as  you  know,  do  your  members,  then,  in  New 
Jersey  who  are  subject  to  that  order,  pay  the  35  cents  per 
hour?  A.  I  refuse  to  answer. 

Q.  Is  it  on  the  ground  it  might  incriminate  you?  A.  The 
ground  of  privileged  communication. 

Q.  In  other  words,  possibly  they  then  do  not  pay  it.  Is 
that  your  contention?  A.  You  can  place  any  construction 
you  wish  on  it,  Mr.  Lieberman.  It  is  a  privileged  communi¬ 
cation.  I  am  an  attorney. 

Q.  You  are  Secretary  of  the  Association?  A.  I  am. 
1208  Q.  I  will  ask  you  in  your  capacity  as  Secretary  of 
the  Association.  A.  I  still  say  it  is  a  privileged  com¬ 
munication,  Mr.  Lieberman. 

Q.  Are  you  acquainted  with  the  fact  that  there  is  a  law 
in  California  requiring  the  employer  to  pay  at  least  a  $16 
minimum  per  week?  A.  I  understand  the  law  in  California 
is  33-1/2  cents  an  hour,  or  33-1/3  cents  an  hour. 

Q.  Is  that  your  personal  understanding?  A.  That  is  my 
personal  understanding. 

Q.  You  are  not  positive?  A.  I  have  heard  no  testimony 
at  this  hearing  to  the  contrary.  If  vou  sav  there  are,  vou 
can  take  the  stand,  and  can  so  testify.  You  are  asking 
my  understanding  and  I  have  given  it  to  you. 

Q.  So  far  as  you  know,  do  your  members  in  California 
pay  this  35  cents  per  hour?  A.  I  do  not  care  to  testify  as 
to  what  our  members  pay  in  California. 

Q.  As  far  as  you  know,  is  there  a  Massachusetts  Order, 
an  order,  rather,  in  the  State  of  Massachusetts,  requiring 
payment  of  at  least  35  cents  per  hour?  A.  I  have  heard 
testimony  on  the  record  here  to  that  effect. 

1299  Q.  Do  you  know  whether  your  members  pay  or  do 
not  pay  there  35  cents  per  hour?  A.  T  refuse  to 
answer  on  the  same  grounds  of  privileged  communication. 

Q.  And  that  will  hold  good  on  the  other  shops —  A.  (In¬ 
terposing)  That  will  hold  good  on  any  shop  that  is  not  a 
union  shop. 
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Q.  I  am  not  asking  you  about  non-union  shops.  A.  Well, 
you  did.  You  questioned  me  on  locals,  but  on  non-union 
shops  I  refuse  to  answer. 

Q.  Do  your  members  of  the  Coat  Association  to  which 
you  referred,  are  they  also  members  of  the  United  Infants’ 
and  Children’s  Wear  Association?  A.  As  to  the  distribu¬ 
tion  of  their  merchandising  problems,  yes. 

Q.  As  to  the  other  members,  your  Association  attends 
also  to  their  labor  methods?  A.  Xo. 

Q.  Xot  the  coats  and  suits?  A.  Xo.  I  will  explain  that. 
The  United  Infants’  and  Children’s  Wear  Association  is  a 
trade  association.  It  only  handles  labor  problems  through 
subsidiary  organizations.  One  of  those  subsidiary  organi¬ 
zations  is  the  Infants’  and  Children’s  Coat  Association,  the 
other  is  the  Industry  Association  of  Juvenile  Apparel  Man¬ 
ufacturers.  Both  of  these  subsidiary  member  or- 

1300  ganizations  are  constituted  solely  and  only  for  the 
purpose  of  entering  into  collective  bargaining  agree¬ 
ments  with  trade  unions. 

Q.  And  your  appearance  here  today,  is  it  as  Secretary  of 
Industry  Association  or  Secretary  of  the  United  Infants’ 
and  Children’s  Wear  Association?  A.  Both. 

Q.  So  that  to  the  extent  that  you  are  appearing  for  the 
United  Infants’  and  Children’s  Wear  Association,  you  are 
also,  then,  representing  the  members  of  the  other  associa¬ 
tion?  A.  Only  so  far  as  the  industry  association,  in  its  re¬ 
lations  with  Local  91. 

Q.  Will  you  please,  Mr.  Zuckerman,  clear  that  up  for  the 
record?  A.  Yes,  I  will. 

Q.  You  stated  that  employers,  members  of  the  Coat  As¬ 
sociation,  are  also  members  of  the  United  Infants’  and 
Children’s  Wear  Association?  A.  For  their  merchandis¬ 
ing  and  distribution  problems,  yes. 

Q.  But  they  are  members  of  your  Association?  A.  That 
is  right. 

Q.  And  you  stated  so  far  as  they  are  concerned  you  do 
not  intend  to  appear  on  their  behalf  at  this  hearing? 

1301  A.  Not  only  do  I  not  intend,  I  exempt  them  from  any 
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consideration  throughout  all  the  applications  we  have  made 

since  the  Committee  has  been  created. 

Q.  Nevertheless,  your  appearance  here  is  as  Secretary  of 

the  United  Infants’  and  Children’s  Wear  Association,  and 

not  as  Secretary  of  the  Industry  Association?  A.  Both.  I 
•  • 

answered  your  question  and  said  both. 

Q.  Are  there  members  of  other  States  not  New  York 
State,  of  your  Association — I  will  withdraw  that. 

Do  your  members  of  other  States  have  their  membership 
in  your  Association  for  all  purposes  including  labor  prob¬ 
lems,  or  only  for  merchandising  and  credit  problems?  A. 
No.  We  don’t  have  any  credit  problems.  Our  Association 
is  a  national  trade  association.  We  do  not  handle  any  labor 
problems  out  of  New  York  members  as  an  Association,  that 
is,  labor  problems  with  trade  unions.  The  only  collective 
agreement  that  exists  for  the  Children’s  trades  industry 
in  the  United  States  is  carried  under  the  Industry  Associa¬ 
tion  contract. 

Q.  I  believe  at  the  beginning  of  your  testimony  you  said 

had  Vour  resolution  been  carried  out  as  vou  had  intended  to 
•  » 

— I  refer  to  the  resolution  of  October  20tli — and  had  a  rep¬ 
resentative  of  your  Association  been  designated  on  that 
Committee,  your  objections  would  not  have  taken  place  ?  A. 

They  could  not  have  been.  Then  the  representation 
1302  would  have  been  lived  up  to,  and  we  do  not  go  bad' 
of  any  representations  we  make,  as  your  experience 
will  tell  you  for  the  unions  you  know,  we  live  up  to  the 
agreements  we  make. 

Q.  And  if  you  had  a  representative  of  your  Association 
on  this  Committee,  your  representation  would  have  been 
in  a1  minority.  Correct?  A.  When  vou  sav  a  minoritv,  I 
assume  you  mean  that  those  who  are  now  on  the  Commit¬ 
tee  represent  a  majority? 

Q.  I  just  mean  to  say  how  many  members  of  your  Asso¬ 
ciation  had  you  expected  would  be  appointed  on  this  Gen¬ 
eral  Industry  Committee?  A.  I  would  sav  that  if  3  labor 
•>  * 

men  were  appointed,  I  would  have  had  3,  if  1  were  ap¬ 
pointed,  1.  But  frankly,  we  would  have  been  satisfied  with 
one. 
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Q.  So  out  of  15  employers  represented,  you  would  have 
had  one?  A.  That  is  right. 

Q.  And  so  far  as  your  voting  powers  of  your  representa¬ 
tive,  obviously  it  would  have  been  in  the  minority.  A.  I 
don’t  know  how  voting  was  conducted  at  those  meetings. 

Q.  Well,  assuming  everyone  had  an  equal  right  to  vote. 
A.  Why  should  I  assume  it?  There  has  been  no 

1303  testimony  as  to  how  the  Committee  has  voted. 

Q.  Well,  assume  that  the  rules  require  that  each 
member  on  that  Committee  has  one  vote,  would  your  Com¬ 
mittee  have  more  than  1/15  of  the  votes.7  A.  Mr.  Lieber- 
man,  why  should  I  answer  a  question  based  on  an  assump¬ 
tion  ? 

Examiner  Holland:  Let  us  call  a  halt  now,  it  is  exactly 
one  o’clock. 

Mr.  Lieberman:  I  will  be  through  in  just  a  few  minutes. 
Examiner  Holland :  Not  at  that  rate. 

Mr.  Lieberman:  I  have  only  one  question.  If  you  will 
ask  the  witness  to  give  me  an  answer  to  that. 

Examiner  Holland:  I  cannot  direct  that  on  that  hypo¬ 
thetical  question. 

By  Air.  Lieberman : 

Q.  Now,  Mr.  Zuckerman,  you  were  asked  by  Industry 

Committee  No.  2  to  submit  anv  evidence  vou  deemed  nec- 

•  « 

essary  to  show*  whether  your  industry  can  afford  to  pay  a 
certain  rate?  A.  The  answer  to  that  question  is  yes. 

Q.  And  you  refused  ?  A.  1  said  that  until  my  application 
was  acted  upon,  I  could  not  submit  such  information. 

Q.  And  at  this  particular  hearing,  Mi-.  Zuckerman,  were 
you  given  ample  opportunity  to  submit  any  evidence 

1304  vou  deemed  necessarv  to  show  whether  vour  indus- 
•  •  • 

try  could  comply  with  the  recommendation  of  the 
Industrv  Committee?  A.  I  answered  that  bv  stating  at 
that  time,  as  long  as  you  are  questioning  about  the  hearing, 
my  answer  at  that  time  was  that  since  the  submission  of 
such  information  would  be  prejudicial  to  the  application 
we  had  made,  we  preferred  not  to  be  called  upon  to  submit 
any  data  at  that  hearing. 
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Q.  I  would  like  to  have  for  the  record  at  this  particular 
hearing  which  is  now  being  conducted — you  will  be  given 
ample  opportunity  to  submit  any  evidence  you  deem  neces¬ 
sary  to  show  whether  your  industry  could  afford  to  comply 
with  the  recommendation  of  Industry  Committee  No.  2? 
A.  The  answer  is  no. 

Q.  At  this  hearing.'  A.  Yes.  The  answer  is  no. 

Q.  In  view  of  the  fact  that  according  to  your  testimony 
a  large  proportion  of  your  membership,  under  agreements 
with  labor  unions,  pays  at  least  35  cents  per  hour,  I  ask 
you  now  whether  the  interests  of  your  membership 
of  those  under  agreements  with  the  union,  will  be 
protected  by  a  Federal  wage  of  35  cents  per  hour?  A. 
My  answer  to  that  question  is  definitely  that  I  refuse  to 
submit  any  information  at  this  time  with  respect  to  wage 
minima,  since  we  are  here  discussing  a  wage  order  or  a 
recommendation  for  a  wage  order  made  by  a  Corn- 
1305  mittee  improperly  constituted,  which  could  not  in 
law  operate  as  against  the  Infants’  and  Children’s 
Wear  Industrv. 

Q.  Mr.  Zuckerman,  you  know  that  you  haven’t  answered 
my  question.  Will  you  please  answer  my  question?  A.  I 
will  only  answer  your  question  along  the  lines  I  have  pres- 
entlv  indicated. 

Mr.  Lieberman:  Let  him  say  he  refuses. 

The  Witness:  I  will  not  submit  any  information  on  a 
recommendation  made  by  a  Committee  illegally  constituted. 

Examiner  Holland:  I  don’t  know  as  I  want  to  hear  any 
more  of  this.  I  don’t  regard  this  as  pertinent  or  as  cross- 
examination.  I  don’t  see  that  it  gets  us  anywdiere. 

Mr.  Lieberman:  The  Administrator  will  have  this  rec¬ 
ord  examined.  If  I  can  show  that  a  large  proportion  of 
his  membership  pays  now  at  least  35  cents  an  hour,  and  if 
this  witness  refuses  to  say  yes  or  no  that  these  people  will 
not  benefit  by  a  protective  wage  of  35  cents  an  hour,  the 
Administrator  will  then  credit  his  testimonv  accordinglv. 

Examiner  Holland:  You  have  shown  the  first  thing, 
haven’t  you? 
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Mr.  Lieberman:  I  have  shown  what  the  wages  are. 

The  Witness:  Ask  the  question. 

By  Mr.  Lieberman: 

Q.  My  question  is  this :  In  view  of  the  fact  that  you  have 
testified  already  that  a  large  portion  of  your  mem- 

1306  bership  under  agreement  with  the  union  pays  at 
least  35  cents  an  hour,  I  ask  you  now  whether,  in 

your  opinion,  these  members  of  yours  will  benefit  if  there 
will  be  a  Federal  wage  of  35  cents  per  hour!  A.  Your 
statement  starts  off  with  a  premise  that  I  have  testified  a 
large  portion  of  our  members  pay  35  cents  an  hour.  I 
have  not  testified  to  that  at  all.  I  have  stated  that  those  of 
our  members  under  Local  91  pay  far  in  excess  of  35,  there 
is  no  argument  on  that ;  however,  I  have  not  indicated  that 
the  large  number  of  manufacturers  under  Local  91  is  in  any 
way  the  majority  of  the  Infants’  and  Children’s  Wear  In¬ 
dustry. 

Q.  How  many  of  your  members  are  in  Local  91?  A.  114. 
That  is,  however,  not  a  majority  of  the  manufacturing  units 
in  the  industry. 

Mr.  Lieberman:  That  is  all. 

Examiner  Holland:  Are  there  any  more  questions  of 
Mr.  Zuckerman? 

By  Mr.  Abt : 

Q.  Mr.  Zuckerman,  I  think  you  objected  to  the  offer  in 
evidence  of  Exhibit  No.  7  on  the  grounds  that  it  did  not 
contain  a  brief  which  you  had  prepared  and  submitted  to 
the  Committee?  A.  That  is  right. 

Q.  Is  the  brief  you  charge  was  omitted  from  Ex- 

1307  hibit  7  the  same  brief  that  you  read?  A.  Yes. 

Q.  Mr.  Zuckerman,  you  testified  that  there  are  350 
members  of  your  Association?  A.  Approximately,  yes. 

Q.  How  many  of  that  number  are  engaged  in  the  manu¬ 
facture  of  children’s  coats?  A.  I  don’t  know.  I  would  say 
about  60. 

Q.  About  60?  A.  Yes. 
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Q.  And  I  understand  that  as  to  those  60  members,  you 
are  not  appearing  for  them  in  this —  A.  (Interposing)  As 
to  their  coat  production,  no. 

Q.  As  to  their  coat  production?  A.  That  is  right. 

Q.  But  these  60  members  likewise  make  other  infants’ 
and  children’s  wear  outside  of  coats?  A.  Oh  yes. 

Q.  And  in  so  far  as  they  make  other  infants’  and  chil¬ 
dren’s  wear  other  than  coats,  you  are  appearing  for  them? 

A.  Exactly. 

•> 

Q.  Xow,  are  there  any  other  members  of  your  Associa¬ 
tion  as  to  part  of  whose  production  you  are  not  appearing 
today  ?  Are  you  appearing  for,  let  us  say,  290  other  mem¬ 
bers  of  your  Association  on  behalf  of  all  items  pro- 

1308  duced  by  this  other  290  members?  A.  I  don’t  know 
what  the  question  is,  but  I  am  appearing  for  all 

members  except  those  who  make  coats,  and  in  this  case  only 
as  to  their  coat  production. 

Q.  You  are  not  appearing  only  as  to  their  coat  produc¬ 
tion?  A.  Everything  else  but  their  coat  production. 

Q.  And  your  appearance  here,  as  I  understand  from  your 
testimony  is  to  exclude — to  request  the  exclusion  from  this 
Industry  Committee  of  the  products  manufactured  by  the 
members  of  your  Association.  That  is  correct?  A.  That 
is  correct.  I  have  enumerated  them  in  my  application. 

Q.  "With  the  exception  of  those  products — or  of  the  coat 
part  of  the  production  of  these  60  members?  A.  That  is 
correct. 

Q.  You  are  not  asking  that  those  with  coats  be  removed 
from  the  jurisdiction  of  this  Committee?  A.  I  am  asking 
that  coats  be  not  considered  under  the  jurisdiction  of  the 
Committee,  but  so  far  as  the  apparel  industry,  I  make  no 
recommendation  as  to  that. 

Q.  You  are  asking  that  only  a  portion  of  the  products  of 
those  60  members  be  set  up  under  a  separate  committee? 
A.  That  is  correct. 

Q.  And  that  said  committee  would  have  jurisdic- 

1309  tion  over  only  a  portion  of  the  products  of  those? 
A.  That  is  correct. 
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Q.  And  would  have  jurisdiction  over  coats?  A.  That 
would  have  nothing  to  do  with  jurisdiction,  because  those 
other  articles  are  not  made  in  the  same  shops  that  coats 
are  made. 

Q.  Do  T  understand  that  some  of  your  members  make 
children’s  robes?  A.  Yes.  Bathrobes,  we  call  them. 

Q.  Are  you  asking  that  children’s  bathrobes  be  included 
in  the  separate  infants’  and  children’s  wear  committee 
which  you  have  asked  to  be  set  up?  A.  Yes. 

Q.  And  you  are  asking,  therefore,  that  children’s  bath¬ 
robes  be  removed  entirely  from  the  jurisdiction  of  Indus¬ 
try  Committee  No.  2?  A.  I  am  asking  for  all  the  items  I 
have  enumerated  in  my  application. 

Q.  Isn’t  it  a  fact  that  manufacturers  of  bathrobes  not 
members  of  your  Association  particularly,  but  manufac¬ 
turers  engaged  generally  in  the  manufacture  of  bathrobes, 
manufacture  adults’  and  children’s  bathrobes  both?  A. 
The  testimony  adduced  at  the  hearing  on  bathrobes  seems 
to  contradict  that  statement. 

1310  Q.  I  am  asking  you.  A.  The  answer  is  very  obvi¬ 
ously  no.  The  children’s  bathrobe  maker  is  a  maker 
of  children’s  bathrobes.  He  doesn’t  make  adults’  bath¬ 
robes.  An  adult  bathrobe  maker  may  make  what  he  calls 
children’s  robes,  but  he  is  not  a  children’s  bathrobe  maker. 

Q.  Just  answer  the  question  I  am  now  asking,  Mr.  Zuck- 
erman.  Is  it  or  is  it  not  a  fact  that  manufacturers  engaged 
in  the  manufacture  of  bathrobes  for  adults  likewise  are  en¬ 
gaged  in  the  manufacture  of  children’s  bathrobes?  A.  I 
have  heard  no  testimony  to  that  effect,  Mr.  Abt. 

Q.  I  am  not  asking  you  what  testimony  you  have  heard, 
Mr.  Zuckerman.  I  am  asking  you  what  the  fact  is.  A.  I 
do  not  know. 

Q.  You  do  not  know?  A.  I  do  not  know.  I  have  always 
believed  until  I  attended  this  hearing  that  it  might — 

Examiner  Holland:  (Interposing)  Just  answer  the 
question,  you  do  not  know. 

The  Witness:  I  do  not  know. 
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Examiner  Holland:  It  is  past  one;  how  much  longer  are 
you  going  to  require? 

Mr.  Pitts:  May  I  ask  a  question? 

Bv  Mr.  Pitts: 

Q.  Mr.  Zuckerman,  would  you  care  to  express  any 

1311  '  opinion  at  all  as  to  the  effect  of  a  35-cent  minimum 

wage  on  this  division  ?  A.  My  application  is  not  to 
be  construed  in  any  other  manner  than  the  manner  as  to  the 
right1  to  legislate  as  to  what  the  wage  minimum  should  be 
in  accordance  with  the  Fair  Labor  Act.  It  will  not  be  ac¬ 
ceptable  to  the  infants'  and  children's  wear  industry  un¬ 
less  it  is  proposed  by  a  committee  in  which  the  infants’  and 
children's  wear  industry  is  either  entirely  represented  or 
adequa  rely  represented. 

Q.  I  can  take  that  to  mean  if  there  had  been  a  representa¬ 
tive  on  the  Committee,  and  the  Committee  had  recom¬ 
mended  cents,  there  would  be  no  opposition  from  your 

industrv?  A.  I  can't  sav  that. 

«  * 

Q.  Can  we  make  that  assumption?  A.  I  think  it  would 
be  very  unfair  of  you  to  ask  me  to  make  that  assumption, 
Mr.  Pitts. 

Examiner  Holland:  Let  us  not  have  any  more  of  this 
education  in  logic  that  lias  been  going  on  here  this  morning. 

Mr.  Pitts:  That  is  all. 

By  Mr.  Lieberman: 

Q.  You  state  these  60  members  of  yours  are  manufactur¬ 
ing  coats?  A.  That  is  right. 

Q.  I  ask  you  to  look  at  your  testimony  on  page  69,  and 
didn’t  you  say  that  72  operated  under —  A.  (Inter- 

1312  posing)  That  is  not  as  to  coats.  They  also  make 
snow  suits,  leggings,  and  things  of  that  sort. 

Q.  So  therefore,  is  it  your  present  testimony  that  at  least 
72  of  your  members  have  not  authorized  you  to  appear 
here?  A.  They  have  all  authorized  me  to  appear. 

Q.  You  do  not  now  at  this  hearing  appear  on  behalf  of 
those  72  who  are  under  agreements  with  the  Joint  Board 
of  the  Coat  Makers’  Union  ?  A.  I  do  appear,  but  I  do  not 
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ask  for  those  people  that  they  be  included  under  the  Com- 
mitte  as  we  want  it,  or  be  excluded  from  the  Apparel  Com¬ 
mittee  as  named  by  the  Administrator. 

Mr.  Lieberman:  That  is  all. 

Examiner  Holland:  Let  me  ask  you,  Mr.  Zuckerman, 
what  are  your  plans  about  witnesses? 

The  Witness:  I  don’t  believe  it  will  be  necessary  for  us 
to  put  any  witnesses  on  the  stand. 

Examiner  Holland:  Then  is  there  anvbodv  now  here 

%  V 

in  attendance  at  this  hearing  who  wishes  now  to  make  a 
statement  with  respect  to  the  subject  we  are  considering? 
Mr.  Zuckerman :  Except  to  make  and  renew  my — 
Examiner  Holland:  (Interposing)  Not  you. 

Mr.  Zuckerman :  Well,  I  have  got  a  motion  to  make. 

I  now  renew  all  of  the  motions  which  I  have  made 
1313  with  respect  to  the  Industry  Committee  recommend¬ 
ation  on  the  ground  that  the  provisions  of  the  Act 
with  respect  to  the  appointment  of  an  industry  committee 
have  not  been  lived  up  to ;  also  with  respect  that  the  recom¬ 
mendation  made  bv  that  Committee  is  not  in  eonformitv 

* 

with  the  law,  and  that  the  Administrator,  under  Section  S 
(b)  has  no  power  to  approve  a  recommendation  made  by 
a  committee  not  duly  appointed  under  the  provisions  of  the 
Act. 

(Witness  excused.) 

Examiner  Holland:  This  brings  to  a  conclusion,  then, 
the  section  of  the  Industry  Committee’s  report  dealing  with 
Infants’  and  Children’s  Outerwear. 

5736h  Administrative  Order  No.  7 

Appointment  of  Industry  Committee  No.  2 

1.  By  virtue  of  and  pursuant  to  the  authority  vested  in 
me  by  the  Fair  Labor  Standards  Act  of  1938,  I,  Elmer  F. 
Andrews,  Administrator  of  the  Wage  and  Hour  Division,  U. 
S.  Department  of  Labor,  do  hereby  appoint  for  the  apparel 
industry  (as  such  industry  is  defined  in  paragraph  2)  an 
industry  committee  composed  of  the  following  representa¬ 
tives  : 
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For  the  Public: 

Louis  E.  Kirstein,  Chairman,  Boston,  Mass. 

Delos  Walker,  Vice  Chairman,  New  York  City,  N.  Y. 
Miss  Charlotte  Carr,  Chicago,  Ill. 

Jonathan  Daniels,  Raleigh,  N.  C. 

John  P.  Devaney,  Minneapolis,  Minn. 

Miss  Marion  Dickerman,  New  York  City,  N.  Y. 

Harrold  English,  Los  Angeles,  Calif. 

Herman  Feldman,  Hanover,  N.  H. 

Louis  B.  Hopkins,  Crawfordsville,  Ind. 

Neville  Miller,  Louisville,  Ky. 

Mark  McCloskey,  New  York  City,  N.  Y. 

Harriss  Newman,  Wilmington,  N.  C. 

Arthur  ,J.  Patton,  New  York  City,  N.  Y. 

Charles  W.  Pipkin,  Baton  Rouge,  La. 

Charles  Ray,  Goodyear,  Conn. 

Sumner  H.  Slichter,  Boston,  Mass. 

For  the  Employees: 

Morris  Bialis,  Chicago,  Ill. 

Hyman  Blumberg,  Baltimore,  Md. 

Joseph  Catalanotti,  New  York  City,  N.  Y. 

David  Dubinsky,  New  York  City,  N.  Y. 

Harry  Greenberg,  New  York  City,  N.  Y. 

Sidney  Hillman,  New  York  City,  N.  Y. 

Julius  Hoehman,  New  York  City,  N.  Y. 

Elizabeth  M.  Hogan,  New  York  City,  N.  Y. 

Sam  Levin,  Chicago,  Ill. 

Joseph  P.  McCurdy,  Baltimore,  Md. 

Isidore  Nagler,  New  York  City,  N.  Y. 

Meyer  Perlstein,  St.  Louis,  Mo. 

Jacob  S.  Potofsky,  New  York  City,  N.  Y. 

Elias  Reisberg,  Harrisburg,  Pa. 

Frank  Rosenblum,  Chicago,  Ill. 

Nathan  Sidd,  Boston,  Mass. 

5736i  For  the  Employers : 

Frank  Coll,  Alpena,  Mich. 

Oscar  J.  Groebl,  San  Francisco,  Calif. 

W.  C.  Harris,  Winder,  Ga. 

S.  L.  Hoffman,  New  York  City,  N.  Y. 


267 


Samuel  W.  Levitties,  Philadelphia,  Pa. 

A.  A.  Lipshutz,  Atlanta,  Ga. 

Nathan  Schwartz,  New  York  City,  N.  Y. 

Jack  Mintz,  New  York  City,  N.  Y. 

A.  W.  Patterson,  Denison,  Texas. 

Alexander  Printz,  Cleveland,  Ohio 
Raymond  H.  Reiss,  Chicago,  Ill. 

Victor  Riesenfeld,  New  York  City,  N.  Y. 

D.  J.  Gray,  Ware  Shoal,  S.  Car. 

Jesse  Rosenfeld,  New  Orleans,  La. 

Louis  E.  Rosensweig,  New  York  City,  N.  Y. 

J.  J.  Wolkerstorfer,  St.  Paul,  Minn. 

Such  representatives  having  been  appointed  with  due  re¬ 
gard  to  the  geographical  regions  in  which  such  industry  is 
carried  on. 

2.  As  used  in  this  order,  the  term  “apparel  industry” 
means : 


The  manufacture  of  all  apparel,  apparel  furnishings  and 
accessories  made  by  the  cutting,  sewing,  or  embroidery  pro¬ 
cesses,  except:  knitted  outerwear,  knitted  underwear,  hos¬ 
iery,  men’s  fur  felt,  wool  felt,  straw  and  silk  hats,  and 
bodies,  ladies’  and  children’s  millinery,  furs,  and  boots  and 
shoes. 

3.  The  industry  committee  herein  created,  in  accordance 
with  the  provisions  of  the  Pair  Labor  Standards  Act  of 
1938  and  rules  and  regulations  promulgated  thereunder, 
shall  investigate  conditions  in  the  apparel  industry  and 
recommend  to  the  Administrator  minimum  wage  rates  for 
all  employees  thereof  who  within  the  meaning  of  said  act 
are  “engaged  in  commerce  or  in  the  production  of  goods 
for  commerce”,  excepting  employees  exempted  by  virtue  of 
the  provisions  of  Section  13(a)  and  employees  coming  under 
the  provisions  of  Section  14. 

Signed  at  Washington,  D.  C.,  this  19th  day  of  December 
1938. 


ELMER  F.  ANDREWS, 
Administrator 

Wage  and  II our  Division 
Department  of  Labor 
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5736j  Administrative  Order  No.  12 

Acceptance  of  Resignation  From  and  Appointment  to 
Industry  Committee  No.  2 


By  virtue  of  and  pursuant  to  the  authority  vested  in  me 
by  the  Fair  Labor  Standards  Act  of  1938,  I,  Elmer  F.  An¬ 
drews,  Administrator  of  the  Wage  and  Hour  Division,  De¬ 
partment  of  Labor,  do  hereby  accept  the  resignation  of 
Herman  Rosenblum  from  Industry  Committee  No.  2  for 
the  apparel  industry  and  do  appoint  in  his  stead  as  repre¬ 
sentative  for  employers,  D.  J.  Gray  of  Ware  Shoals,  South 
Carolina. 


Signed  at  Washington,  D.  C.,  this . day  of  January, 


1939. 


ELMER  F.  ANDREWS, 
Administrator 

Wage  and  Hour  Division 
Department  of  Labor 


575a  MEETING  OF  THE  SUBCOMMITTEE  ON  HOUSE 
'  DRESSES,  INFANTS’  AND  CHILDREN’S  WEAR, 
i  AND  ROBES  AND  UNIFORMS  OF  THE  AP¬ 
PAREL  INDUSTRY  COMMITTEE 

March  17,  1939 

The  subcommittee  on  House  Dresses,  Infants’  and  Chil¬ 
dren's  Wear,  and  Robes  and  Uniforms  met  in  the  Gold 
Room  at  the  Hamilton  Hotel  at  9 :50  a.m.  on  March  17. 

Members  present  were : 

Chairman : 

Mr.  Charles  Rav 

Public  Members: 

Miss  Marion  Dickerman 
Mr.  Charles  W.  Pipkin 
Mr.  Herman  Feldman 

Employer  Members : 

Mr.  S.  L.  Hoffman 
Mr.  Samuel  W.  Levitties 
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Mr.  A.  A.  Lipshutz 
Mr.  Alexander  Printz 
Mr.  Jack  Mintz 

Employee  Members : 

Mr.  David  Dubinskv 

•> 

Mr.  Elias  Reisberg 
Mr.  Julius  Hochman 
Mr.  Harry  Greenberg 
Mr.  Morris  Bialis 

Representatives  of  the  Wage  and  Hour  Division  present 
were : 

Economic  Section: 

Mr.  Carroll  R.  Daugherty 
Mr.  N.  Arnold  Tolies 
Mr.  Ralph  Stocking 

Information  Branch: 

Mr.  George  Kennedy 

Legal  Branch: 

Mr.  Spencer  W.  Pitts 

Industry  Committee  Section: 

Mr.  Leslie  L.  Frey 
Mr.  Howard  J.  Anderson 

During  the  day  both  Mr.  Ralph  J.  Watkins  and  Mr.  Bur¬ 
ton  E.  Oppenheim  attended  part  of  the  session,  as  did  Mr. 

Louis  E.  Kirstein,  Chairman  of  the  main  committee. 
5756  The  following  witnesses  were  heard: 

A  letter  from  Mr.  Jacob  E.  Hurwitz,  counsel  for 
the  Children’s  Dress,  Cotton  Dress  and  Sportswear  Con¬ 
tractors’  Association,  was  read  to  the  subcommittee  by  Mr. 
Charles  Ray,  Chairman.  This  letter  requested  that  a  special 
industry  committee  be  appointed  for  Infant’s  and  chil¬ 
dren’s  wear. 

National  Association  of  House  Dress  Manufacturers 
Mr.  Erwin  Felman  Director 


Bibberman  Brothers 
Mr.  Bibberman 

University  Frocks 

Mr.  Harry  M.  Sterngold 

United  Infants’  and  Children’s  "Wear  Association 
Mr.  Max  Zuckernian  Executive  Secretary 

San  Antonio  Garment  Manufacturers 
Mr.  Sylvan  Lang 

A  San  Antonio  manufacturer 
Mr.  Morris  Sherr 

Amalgamated  Clothing  Workers  of  America 
Miss  Rose  Kleinberg 

Xew  Jersey  Washable  Dress  Contractors’  Association 
Mr.  Samuel  Greenbaum  President 
Mr.  William  Dubin  Counsel 

The  Garment  Truckmen’s  Benevolent  Association  of  New 
Jersev 

Mr.  Harry  Greenberg  Secretary 

International  Ladies’  Garment  Workers’  Union 
Mr.  Elias  Lieberman  Counsel 

Mr.  Lazare  Teper  Director  of  Research  Department. 

The  subcommittee  voted  to  recommend  to  the  chairman 
of  the  main  committee,  Mr.  Louis  E.  Kirstein,  that  he  ap¬ 
point  a  special  subeommittte  to  recommend  whether  or  not 
a  special  industry  committee  should  be  appointed  for  the 
infants’  and  children's  wear  indust rv. 

This  session  of  the  subcommittee  adjourned  at  7 :30  p.m. 

5766  Industry  Committee  No.  2  for  the 

Apparel  Industry 

Appointment  of  Subcommittee  on  Infants’  and  Children’s 

Wear. 

Mr.  Louis  E.  Kirstein,  Chairman  of  Apparel  Industry 
Committee  No.  2,  advised  Mr.  Oppenheim  on  May  27,  1939 
that  the  following  members  of  the  Committee  were  ap- 
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pointed  as  a  Subcommittee  to  investigate  tbe  request  of  the 
Infants’  and  Children’s  Wear  Association  for  removal 
from  the  jurisdiction  of  the  Apparel  Industry  Committee: 

Charles  Ray 
David  Dubinsky 
S.  L.  Hoffman 

6-6-39  B.E.O. 

5767  Industry  Committee  Xo.  2  for  the 

Apparel  Industry 

Meeting  of  Subcommittee  on  Infants’  and  Children’s  Wear, 
Hotel  Commodore,  New  York,  X.  Y. — 7:00  P.M.,  June  7, 
1939. 

Messrs.  Charles  Ray,  S.  L.  Hoffman  and  David  Dubinsky 
met  in  New  York  City  on  June  7,  1939  to  discuss  the  meth¬ 
ods  of  procedure  to  be  followed  to  investigate  the  claim  of 
the  Infants’  and  Children’s  Wear  Association  that  this 
branch  be  excluded  from  the  apparel  definition. 

It  was  agreed  that  the  Subcommittee  would  call  on  Mr. 
Max  H.  Zuckerman,  Executive  Secretary  of  the  Association 
and  request  that  the  Association  file  a  complete  statement 
which  would  be  given  further  consideration. 

B.  E.  0. 

June  13,  1939 

5776  Subcommittee  on  Apparel  Acres  so  ries 
For  the  Public : 

Mr.  Sumner  II.  Slichter  (Chairman) 

Miss  Charlotte  Carr 
Mr.  Harrold  English 
Mr.  Xeville  Miller 

For  Labor : 

Mr.  Samuel  Levin 
Mr.  Meyer  Perlstein 
Mr.  Elias  Reisberg 
Mr.  Frank  Rosenblum 

For  Industry: 

Mr.  D.  J.  Gray 
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Mr.  S.  L.  Hoffman 
Mr.  Nathan  Schwartz 
Mr.  J.  J.  Wolkerstorfer 


Adjournment 

The  Committee  adjourned  for  the  day  at  4:45  P.  M.  and 
agreed  to  reconvene  on  the  following  morning  at  9:30  A.  M. 


Friday,  June  16 


Industry  Committee  No.  2  for  the  Apparel  Industry  con¬ 
vened  at  9  :45  A.  M.  in  the  Rose  Room  of  the  Hotel  Wash¬ 
ington  on  June  16. 

In  accordance  with  the  Committee’s  decision  to  permit 
the  presence  of  observers  only  during  the  presentation  of 
economic  materials,  this  session  was  closed  to  all  those  not 
members  of  the  Committee  or  representatives  of  the  Wage 
and  Hour  Division. 

The  following  members  of  the  Committee  were  present: 


For  the  Public : 

Mr.  Louis  E.  Kirstein 

Miss  Charlotte  Carr 

Mr.  Jonathan  Daniels 

Mr.  John  P.  Devanev 

•> 

Miss  Marion  Dickerman 
Mr.  Harrold  English 
Mr.  Herman  Feldman 
Mr.  Mark  McCloskev 
Mr.  Harriss  Newman 
Mr.  Arthur  J.  Patton 
Mr.  Charles  W.  Pipkin 
Mr.  Sumner  H.  Slichter 


5777  For  Labor: 

Mr.  Morris  Bialis 
Mr.  Hyman  Blumberg 
Mr.  Joseph  Catalanotti 
Mr.  David  Dubinsky 
Mr.  Harry  Greenberg 
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Mr.  Sidney  Hillman 
Miss  Elizabeth  M.  Hogan 
Mr.  Samuel  Levin 
Mr.  Joseph  P.  McCurdy 
Mr.  Isidore  Nagler 
Mr.  Meyer  Perl  stein 
Mr.  Jacob  S.  Potofsky 
Mr.  Elias  Reisberg 
Mr.  Frank  Rosenblum 
Mr.  Nathan  Sidd 

For  Industry: 

Mr.  Frank  Coll 
Mr.  D.  J.  Gray 
Mr.  Oscar  J.  Groebl 
Mr.  W.  C.  Harris 
Mr.  S.  L.  Hoffman 
Mr.  Samuel  W.  Levitties 
Mr.  A.  A.  Lipshutz 
Mr.  Jack  Mintz 
Mr.  A.  W.  Patterson 
Mr.  Alexander  Printz 
Mr.  Raymond  H.  Reiss 
Mr.  Victor  S.  Riesenfeld 
Mr.  Jesse  S.  Rosenfeld,  Sr. 

Mr.  Louis  Rosens weig 
Mr.  Nathan  Schwartz 
Mr.  J.  J.  Wolkerstorfer 

The  following  members  of  the  Committee  were  absent: 

Mr.  Louis  B.  Hopkins 
Mr.  Neville  Miller 
Mr.  Charles  Ray 
Mr.  Delos  Walker 
Mr.  Julius  Hochman 

The  following  members  of  the  Wage  and  Hour  Division 
staff  were  present: 

Mr.  Burton  E.  Oppenheim,  Industry  Committee  Sec¬ 
tion 
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Mr.  Sherman  Trowbridge,  Industry  Committee  Section 
Mr.  Leslie  L.  Frey,  Industry  Committee  Section 
i  Mr.  Willis  H.  Ray,  Industry  Committee  Section 
i  Mr.  Howard  J.  Anderson,  Industry  Committee  Section 
Mr.  Carroll  R.  Daugherty,  Economic  Section 
i  Mr.  Frank  Stocking,  Economic  Section 
Mr.  Nathan  Fine,  Economic  Section 
Mr.  Frank  A.  Delgado,  Economic  Section 
Mr.  Richard  Gregory,  Legal  Branch 
Mr.  Julius  Schlezinger,  Legal  Branch 
Mr.  George  Kennedy,  Information  Branch 

57 7S  Be  cess 

Mr.  Kirstein,  Chairman,  announced  that  the  Subcommit¬ 
tee  on  Men's  Wear  had  not  completed  its  deliberations  and 
had  requested  that  the  main  Committee  recess  for  one  hour 
so  that  the  Subcommittee  might  complete  its  work.  The 
Committee  was  accordingly  recessed  at  10:00  A.  M.  and  re- 
convened  at  10 :50  A.  M. 

Report  of  Subcommittee  on  Infants'  and  Children's  Wear 

Mr.  S.  L.  Hoffman,  Chairman  of  the  Subcommittee  which 
was  appointed  on  May  27  to  consider  the  application  of  the 
United  Infants'  and  Children’s  Wear  Association  for  ex¬ 
clusion  from  the  jurisdiction  of  the  Apparel  Industry  Com¬ 
mittee,  reported  that  this  Subcommittee  had  decided  to 
recommend  disapproval  of  this  request  and  that  the  manu¬ 
facture  of  infants’  and  children's  wear  should  be  retained 
under  the  jurisdiction  of  the  Apparel  Industry  Committee. 
On  motion  duly  made,  seconded,  and  unanimously  carried, 
the  report  of  this  Subcommittee  was  accepted. 

Report  of  Subcommittee  on  Women*$  Wear 

Mr.  Herman  Feldman,  who  had  acted  as  secretary  for 
the  Subcommittee  on  Women's  Wear,  presented  the  report 
of  this  Subcommittee.  The  Subcommittee  recommended 
that  the  Apparel  Industry  Committee  recommend  to  the 
Administrator  the  following  schedule  of  minimum  wages 
for  those  branches  of  the  industry  which  had  been  consid¬ 
ered  by  the  Subcommittee: 
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Women’s  Apparel 

Cloaks,  Suits,  and  Separate  Skirts  . .  40  cents  an  hour 

Dresses .  35  cents 

Blouses  .  35  cents 

Infants’  and  Children’s  Outerwear  . .  35  cents 

Corsets  and  Allied  Garments . 35  cents 

Men’s,  'Women’s  and  Children’s 

Robes  .  35  cents 

Women’s  Underwear  and  Nightwear 

of  Woven  Fabric .  35  cents 

Nurses’  and  Maids’  Uniforms . 35 cents 


The  Subcommittee  recommended  that  these  rates  should 
be  made  effective  on  October  24,  1939,  and  that  the  Admin¬ 
istrator  should  be  requested  further  to  reconvene  the  Ap¬ 
parel  Industry  Committee  or  another  Committee  having 
the  same  jurisdiction  six  months  after  the  effective  date 
of  the  wage  order. 

It  was  moved  and  seconded  that  the  report  of  the  Sub¬ 
committee  on  Women’s  Wear  be  accepted  and  adopted  as 
the  recommendation  of  the  Apparel  Industry  Committee. 
An  amendment  to  this  motion  was  introduced  and  seconded 
to  exclude  Puerto  Rico  from  the  scope  of  the  proposed  wage 
minima.  After  discussion,  this  amendment  was  unani¬ 
mously  approved  and  the  original  motion  as  amended  was 
then  approved  by  a  unanimous  vote. 


5801 

Public  Members 
Arthur  J.  Patton, 
Chairman 
Neville  Miller 
Mark  McCloskey 
Jonathan  Daniels 


Sub-Committees 

Employer  Members 
J.  J.  Wolkerstorfer 
W.  C.  Harris 
Oscar  Groeble 
A.  W.  Patterson 
Louis  Rosensweig 
D.  J.  Gray 


Employee  Members 
Jacob  S.  Potofsky 
Joseph  Catalanotti 
Frank  Rosenblum 
Elizabeth  M.  Hogan 
Nathan  Sidd 


Work  Clothes — Shirts,  and  Boy’s  Blouses. 


Public  Members 
Charles  Ray,  Chairman 
Marian  Dickerman 
Charles  W.  Pipldn 
Herman  Feldman 
Harrold  English 


Employer  Members 
Alexander  Printz 
S.  L.  Hoffman 
Jack  Mintz 
A.  A.  Lipshutz 
Frank  Cole 
Samuel  Levities 


Employee  Members 
David  Dubinsky 
Isadore  Nagler 
Elias  Reisberg 
Julius  Hochman 
Harry  Greenberg 
Morris  Bialis 
Meyer  Perlstein 
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Women’s  Coats,  Suits,  and  Dresses. 

•  ****•• 


Public  Members 
Louis  B.  Hopkins, 
Chairman 
Neville  Miller 
Mark  McCloskey 
Jonathan  Daniels 


Employer  Members 
Raymond  H.  Reiss 
Victor  S.  Riesenfeld 
Nathan  Schwartz 
Jesse  S.  Rosenfeld,  Sr. 


Men’s  Clothing. 


Employee  Members 
Sidney  Hillman 
Samuel  Levin 
Joseph  P.  McCurdy 
Hyman  Blumberg 


Public  Members 
Sumner  H.  Slichter, 
Chairman 
Charlotte  Carr 
Harriss  Newman 
John  P.  Devaney 


Employer  Members 
Alexander  Printz 
S.  L.  Hoffman 
Jack  Mintz 
A.  A.  Lipshutz 
Frank  Cole 
Samuel  Levities 


Employee  Members 
David  Dubinsky 
Isadore  Nagler 
Elias  Reisberg 
Julius  Hochman 
Harry  Greenberg 
Morris  Bialis 
Meyer  Perlstein 


Women’s  Belts,  Women’s  Underwear,  Women’s  Corsets,  Women’s 
Neckwear,  Women’s  Scarfs  and  Embroidery 


5802  Public  Members 
Charles  Ray,  Chairman 
Marian  Dickerman 
Charles  W.  Pipkin 
Herman  Feldman 
Harrold  English 


Employer  Members 

S.  L.  Hoffman 
Frank  Cole 
Samuel  Levities 
A.  A.  Lipshutz 
Alexander  Printz 
Jack  Mintz 


Employee  Members 
David  Dubinsky 
Isadore  Nagler 
Elias  Reisberg 
Julius  Hochman 
Harry  Greenberg 
Morris  Bialis 
Meyer  Perlstein 


House  Dresses,  Infants’  Wear  and  Robes  and  Uniforms 


Public  Members 
Sumner  H.  Slichter, 
Chairman 
Charlotte  Carr 
Harriss  Newman 
John  P.  Devaney 


Employer  Members 
Oscar  Groeble 
D.  J.  Gray 
Louis  Rosensweig 
J.  J.  Workerstorfer 
Jesse  S.  Rosenfeld,  Sr. 


Employee  Members 
Jacob  S.  Potefsky 
Joseph  Catalanotti 
Frank  Rosenblum 
Elizabeth  M.  Hogan 
Nathan  Sidd 


Men’s  Neckwear,  Gloves,  Handbags  and  Caps 


* 
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6134  United  States  Department  of  Labor 

Wage  and  Hour  Division 

In  the  matter  of : 

Hearing  Before 

Sub-Committees  of  Apparel  Industry  Committee 

Held,  pursuant  to  notice,  in  the  Gold  Boom,  Hamilton  Hotel, 

Washington,  D.  C.,  March  15,  16,  and  17,  1939. 

Testimony  before  the  Sub-committee,  Charles  Ray,  Chair¬ 
man  on:  House  Dresses,  Infants’  and  Children’s  Wear, 
Robes  and  Uniforms  (Washable  Service  Apparel, 
maids,  nurses,  etc.) 

March  17,  1939 

Gold  Room,  Hamilton  Hotel,  Washington,  D.  C. 

Reporters :  A.  J.  LaFrance,  A.  Collins 

6135  Members  of  Sub-Committee 

March  17,  1939 

Charles  Ray,  Chairman 

Public 

Marion  Dickerman 
Charles  W.  Pipkin 
Herman  Feldman 
Harrold  English 

Employer 
S.  L.  Hoffman 
Frank  Coll 
Samuel  W.  Levitties 
A.  A.  Lipshutz 
Alexander  Printz 
Jack  Mintz 

Employee 
David  Dubinsky 
Isidore  Nagler 
Elias  Reisberg 


Julius  Hochman 
Harry  Greenberg 
Morris  Bialis 
Mever  Perlstein 


House  Dresses 
Infants’  Wear 
Robes  and  Uniforms 

6136  Witnesses  Present  at  Meeting  Held  March  17,  1939 
Mr.  Charles  Ray,  Subcommittee  Chairman 

Page 

National  Association  of  House  Dress  Manufacturers 


Erwin  Feldman  3 

Mr.  Biberman  35 

Popular  Priced  Dress  Manufacturers  Group,  Inc. 

Charles  Ballon  45 

Harry  M.  Sterngold  45 

Mrs.  Abt 

United  Infant’s  and  Children’s  Wear  Association 

Max  Zuckerman  49 

San  Antonio  Garment  Manufacturers  Association 

Sylvan  Lang  73 

Morris  Slierr  79 

Amalgamated  Clothing  Workers  of  America 
Rose  Kleinberg 

New  Jersey  Washable  Dress  Contractors  Association 

William  Dubin  45,  86 

Samuel  Greenbaum  97 

Henry  Greenberg  102 

International  Ladies  Garment  Workers  Union 

Elias  Lieberman  107 

Lazare  Toper  117 

Plastic  Products  Manufacturing  Association 
Samuel  Hecht 
Abe  Edelman 

National  Dress  Manufacturers  Association 
Mortimer  Lanzit 
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National  Association  of  Blouse  Manufacturers 
B.  H.  Lerner 
The  Belt  Association,  Inc. 

Allen  Rock 

6137  Morning  Session 

Mr.  Charles  Ray  Presiding 

Mr.  Ray:  Ladies  and  Gentlemen,  let  us  get  organized 
for  business.  As  we  go  on  during  the  day,  people  will  come 
in  and  go  out  and  because  I  am  not  familiar  with  all  of  those, 
even  because  I  couldn’t  tell  all  the  members  of  the  general 
committee  of  48,  I  am  going  to  request  this,  that  this  table 
be  occupied  only  by  members  of  the  committee  because 
questioning  will  be  confined  to  members  of  the  committee 
and  it  will  be  easier  for  me,  as  the  time  goes  on  and  as  things 
get  hotter,  if  I  have  the  members  of  the  committee  only 
seated  at  this  table.  We  shall  be  glad  to  have  comfortable 
chairs  for  all  our  guests  so  far  as  the  hotel  provides  them 
for  us.  Mr.  Frey  will  call  the  roll. 

Those  answering  the  roll  call :  Reisberg,  Hoffman,  Green¬ 
berg,  Hocliman,  Lipshutz,  Printz,  Mintz,  Miss  Dickerman, 
Pipkin,  Feldman,  and  Mr.  Ray. 

Mr.  Ray :  I  have  no  means  of  measuring  how  much  work 
is  before  this  group  but  I  have  been  warned  we  have  a  lot 
of  work  today  and  I  would  like  to  do  it  expeditiously.  I 
wish  all  who  will  appear  might  be  here.  Perhaps  what  I 
am  about  to  say  is  entirely  superfluous.  I  want  to  make 
clear  this  is  not  court  proceedings.  We  are  not  lawyers 
and  we  won’t  try  to  get  beyond  our  scope.  We  will  try  to 
keep  within  the  bounds  of  good  procedure  and  good  reason 
as  business  men.  For  the  members  of  the  committee  I  am 
going  to  make  this  request,  that  w*e  allow*  the  ladies  and  gen¬ 
tlemen  appearing  before  us  to  finish  their  statements  before 
w*e  interrupt  or  ask  questions.  That  will  require,  presum¬ 
ably,  that  you  make  some  notes  of  the  questions  you  want 
to  ask  but  it  seems  to  me  that  w*e  spend  more  time  by  the 
method  of  interrupting  for  questions  and  that  possibly  the 
question  we  ask  at  a  given  moment  may  be  answered  a  little 
further  on  in  the  matter  presented.  The  first  group  ap- 
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pearing  before  us  as  listed  on  the  agenda  is  the  Children’s 
Dress,  Cotton  Dress,  and  Sportswear  Contractors  Asso¬ 
ciation.  Is  the  representative  here? 

Speaker:  I  believe  you  have  a  letter  from  their  attorney, 
Mr.  Kay? 

Mr.  Kay:  1  am  going  to  ask  Mr.  Fitts  of  the  legal  staff  for 
the  Administrator  to  make  a  statement  regarding  the  mat¬ 
ter  which  has  been  brought  up  here  several  times,  to  bring 
us  up  to  the  moment  for  the  opinion  of  the  legal  staff. 

Mr.  Fitts:  This  matter  of  whether  or  not  the  Act  will 
permit  occupational  classifications  has  arisen  at  two  hear¬ 
ings  where  1  have  been  present.  At  that  time  I  expressed 
considerable  uncertainty  as  to  whether  the  Act  would  per¬ 
mit  them.  The  Legal  Division  now  has  considered  it  more 
fully  and  has  reached  this  point  of  view.  The  conclusion 
is  that  it  would  be  extremely  doubtful  whether  occupational 
classifications  would  be  properly  upheld  in  any  wage  order. 
That  conclusion  is  based  on  the  legislative  history  which  in 
no  specific  part  of  it  would  clearly  support  wage  classifica¬ 
tions:  It  doesn’t  negative  them  specifically,  but  its  whole 
weight  plus  the  wording  of  the  Act  and  the  intent  of  the 
Act,  we  think,  would  make  a  wage  order,  which  did  not  make 
occupational  classifications  much  more  easily  upheld. 
6138  That  is  the  present  conclusion.  Of  course,  in  the  last 
analysis  it  is  a  matter  for  the  courts  to  determine, 
and,  of  course,  the  only  way  they  could  determine  that  is  by 
interpreting  a  wage  order  which  contains  occupational  clas¬ 
sification.  However,  in  the  early  stages  of  these  industry 
committee  deliberations,  that  is,  the  first  few  orders  that 
will  emerge  from  the  committee,  we  think  it  extremelv  in- 
advisable  to  have  occupational  classification  in  the  wage 
order. 

Mr.  Ray:  I  suggest  that  anyone  take  the  opportunity  at 
this  moment  to  ask  questions  of  Mr.  Pitts. 

Dr.  H.  Feldman:  I  am  very  much  concerned  about  that 
because  it  curbs  us  very  much.  I  don’t  think  it  is  our  func¬ 
tion  to  do  a  job  which  will  help  make  the  courts  decide  the 
legality  of  the  Act.  I  strongly  feel  our  wings  are  curbed 
here  if  we  can’t  make  occupational  classifications.  I  am  not 
certain  the  court  would  necessarily  uphold  the  legal  deci- 
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sion,  and  I  for  one  would  not  like  to  be  bound  by  that  deci¬ 
sion  in  view  of  the  fact  that  this  tendency  is  absolutely  un¬ 
likely,  but  it  merely  seems  expedient.  I,  for  one,  should 
like  to  say  that  I  don’t  think  that  this  committee  should  be 
bound  by  those  considerations  and  should  go  ahead  with  its 
occupational  classifications  just  the  same  and  if  the  law  is 
unconstitutional  on  those  grounds,  we  can  go  ahead  with 
the  next  job. 

Mr.  Ray:  I  agree  with  you.  I  wanted  Mr.  Pitts’  state¬ 
ment  of  the  facts  particularly  for  those  who  are  to  give 
testimony.  I  hesitate  to  have  them  come  in  and  go  out  with¬ 
out  that  information  which  was  given  us. 

We  have  a  letter  from  Mr.  Jacob  E.  Hertz,  addressed  to 
myself,  Chairman  sub-committee  Apparel  Industry,  Depart¬ 
ment  of  Labor,  regarding  Children’s,  Cotton  Dress  and 
Sportswear  Contractors  Association.  (Reads  letter) 

“The  Association  above  which  I  represent  as  counsel  has 
requested  me  to  write  you  a  reply  to  the  invitation  to  be 
heard  at  the  meeting  of  the  Apparel  Industry  hearing  in 
Washington,  March  14.  Unfortunately,  we  cannot  arrange 
to  have  any  representative  of  the  Association  appear.  We 
should  like,  however,  to  transmit  to  you  one  recommenda¬ 
tion — that  is,  a  special  sub-connnitee  to  be  established  by 
the  children’s  wear  industry  for  the  purpose  of  consider¬ 
ing  minimum  wages  for  this  particular  group. 

“Please  accept  our  thanks  for  the  notice  and  invitation 
and  we  trust  you  will  keep  us  advised  of  future  hearings.” 

This  committee  has  of  course  only  one  task  assigned  to  it 
and  that  is  to  make  recommendations  for  minimum  wage  in 
the  Industry  assigned  to  us.  I  judge  we  have  no  jurisdic¬ 
tion,  no  right  to  say  who  shall  come  before  us  and  we  have 
no  right,  as  a  committee,  to  attempt  to  give  any  decision 
bearing  on  the  excusing  of  any  group  that  is  on  the  list,  as 
I  understand  it.  If  there  is  any  difference  of  opinion,  I 
would  like  to  have  it  expressed. 

The  next  one  on  our  list  is  the  National  Association  of 
House  Dress  Manufacturers. 

•  •  •  •  • 
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6185  Afternoon  Session 

Meeting  was  called  to  order  and  roll  call  of  committee 
members  present  taken. 

Mr.  Max  H.  Zuckerman:  I  assume  that  such  other  mem¬ 
bers  of  the  committee  who  may  come  in  during  the  time  of 
this  presentation  will  be  noted  as  being  present.  Mr.  Chair¬ 
man,  I  heard  a  statement  here  this  morning  that  the  only 
function  of  this  committee  is  to  hear  testimony  and  facts 
relative  to  a  recommendation  of  a  minimum  wage.  I  ap¬ 
peared  to  request  this  committee  to  exclude  from  the  ap¬ 
parel  industry  as  defined,  infants’  and  children’s  wear,  and 
to  recommend  to  the  Administrator  that  a  separate  com¬ 
mittee,  separate  and  apart  from  the  Apparel  Industry  Com¬ 
mittee,  be  established  for  infants’  and  children’s  wear. 

Mr.  Ray:  I  think  that  is  not  within  our  function  as  a 
committee. 

Mr.  Zuckerman :  I  think  it  is  the  function  of  your  com¬ 
mittee.  The  function  of  your  committee  is  to  determine  and 
recommend. 

Mr.  Ray:  You  have  been  invited  by  the  Administrator 
to  come  before  the  committee  and  you  have  appeared  be¬ 
fore  the  committee. 

Mr.  Zuckerman :  I  can  also  appear  before  the  committee, 
the  committee  that  recommends,  and  also  recommend  that 
you  do  not  make  any  recommendation.  My  brief  is  pre¬ 
sented  with  that  view,  that  you  do  not  make  a  recommenda¬ 
tion  with  respect  to  this  industry.  Also,  I  call  your  atten¬ 
tion  to  the  facts  in  my  brief  that  I  will  present  ample  pre¬ 
cedent  for  such  a  procedure.  It  is  not  unusual  under  the 
Wage  and  Hour  Administration.  ( Mr.  Zuckerman  reads  his 
brief) 

The  United  Infants’  and  Children’s  Wear  Association,  on 
behalf  of  its  members,  submits  the  following  brief  in  sup¬ 
port  of  its  request  that  the  Apparel  Industry  Committee 
recommend  to  the  Administrator  that  the  infants’  and  Chil¬ 
dren’s  Wear  Industry  be  excluded  from  its  jurisdiction, 
and,  further,  in  support  of  the  Infants’  and  Children’s 
Wear  Industry’s  application  for  an  Industry  Committee. 
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Why  this  Application  is  Now 
Presented  to  This  Sub -Committee 

At  the  outset  it  seems  incumbent  that  an  explanation  be 
made  as  to  why  this  application  is  now  presented  by  the  In¬ 
fants’  and  Children’s  Wear  Industry  to  this  sub-committee 

% 

of  the  Apparel  Committee. 

An  examination  by  your  Committee  into  conferences,  let¬ 
ters  and  records  as  listed  will  indicate  the  following  definite 
conclusions,  namely : 

1.  That  the  Infants’  and  Children’s  Wear  Industry  had 
every  reason  and  right  to  believe  that  it  would  not  only  have 
representation  on  the  Apparel  Industry  Committee,  but 
also  there  would  be  named  a  sub-committee  of  its  own  to 
make  recommendations  of  minimum  wages  for  its  own  in¬ 
dustry. 

6186  2.  Bv  reason  thereof,  the  Infants’  and  Children’s 

Wear  Industry,  on  October  20th,  193S,  acquiesced  to 
an  all  embracing  Apparel  Industry  Committee,  to  include 
all  items  of  wearing  apparel,  including  Millinery,  Under¬ 
wear  and  Knitted  Outerwear. 

3.  That  after  the  list  of  members  of  the  Apparel  Industry 
Committee  was  published,  the  Infants’  and  Children’s  Wear 
Industry  had  every  assurance  and  right  to  believe  that  an 
opportunity  would  be  afforded  to  it  to  present  an  applica¬ 
tion  for  a  separate  industry  committee  or  at  least  be  given 
an  opportunity  to  show  cause  as  to  why  it  should  not  have 
its  own  idustrv  committee. 

4.  That  the  Infants’  and  Children’s  Wear  Industry  was 

•> 

justified  in  believing  that  this  hearing  today  would  afford 
it  an  opportunity  to  urge  upon  the  Apparel  Industry  Com¬ 
mittee  that  it,  the  Apparel  Industry  Committee,  recommend 
to  the  Administrator  that  the  Infants’  and  Children’s  Wear 
Industry  be  excluded  from  its  jurisdiction  and  that  a  sep¬ 
arate  industry  committee  be  named  for  it. 

The  conferences  and  communications  to  which  reference 
is  made  are  as  follows: 

(a)  Administrator’s  Invitation  October  14,  1938 — to  at¬ 
tend  conferences  to  determine  definitions  and  jurisdiction 
of  apparel  committees. 
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(b)  Records  of  conferences  held  October  19th  and  October 
20th  in  'Washington. 

(c)  Resolution  proposed  by  the  Infants’  and  Children’s 
Wear  Industry,  and  resolution  finally  adopted  unanimously 
bv  the  October  20th  conference. 

(d)  Examination  into  whether  the  committee  as  appointed 
was  iin  keeping  with  the  recommendation  unanimously 
adopted  at  the  meeting  of  October  20th. 

(e)  Telegram  by  United  Infants’  and  Children’s  Wear 
Association  to  Administrator,  December  21st. 

(f)  Conferences  on  December  23,  1938  between  Max  H. 
Zuckerman,  Executive  Secretary  and  Counsel,  United  In¬ 
fants’  and  Children's  Wear  Association,  and  Paul  Sifton, 
Deputy  Administrator  and  Burton  E.  Oppenheim  held  in 
Washington. 

(g)  The  reasons  then  advanced  for  failure  to  follow  thru 
on  October  20th  unanimous  resolution  and  for  solution  of 
problem  presented  by  reason  of  such  omission. 

(h)  Telegram  December  23rd  from  Deputy  Admin¬ 
istrator  to  United  Infants'  and  Children’s  Wear  Associa¬ 
tion. 

6187  (i)  Examination  into  whether  telegram  of  Decem¬ 

ber  23rd  was  in  keeping  with  conferences  had  on  De¬ 
cember  23rd. 

(j)  Telephone  conversation  with  Burton  E.  Oppenheim 
on  December  24tli. 

(k)  Telegram  December  30th  to  Paul  Sifton,  Deputy  Ad¬ 
ministrator. 

(l)  Communication  January  11th  from  Deputy  Admin¬ 
istrator  Paul  Sifton  to  Association. 

(nr)  Reply  of  Association  dated  January  23rd. 

(n)  Communication  January  27th  from  Sifton. 

(o)  Mimeographed  notice  of  February  3rd,  calling  con¬ 
ferences  for  March  6tli. 

(p)  Communication  Association  to  Burton  E.  Oppen¬ 
heim,  February  17th. 

(q)  Conversations  with  Mr.  Leslie  Frey  of  the  Wage  and 
Hour  Administration  February  24th. 

Copies  of  all  of  these  documents  will  be  gladly  furnished, 
if  committee  so  desires. 


285 


Let  me  repeat  the  examination  of  these  conferences  and 
communications  will  give  you  ample  reason  to  justify,  were 
you  in  our  position,  the  conclusion  that  this  was  our  op¬ 
portunity  to  present  our  application  for  an  industry  com¬ 
mittee  and  to  urge  upon  the  Apparel  Industry  Committee 
that  it  recommend  to  the  Administrator  that  the  Infants’ 

and  Children’s  'Wear  Tndustrv  have  an  industrv  committee 

*  * 

of  its  own. 

Is  There  Precedent  For  The  Application  and  For  The 

Procedure  Proposed? 

There  is  ample  precedent  for  the  application  which  is 
now  made  to  von  on  behalf  of  the  Infants’  and  Children’s 
Wear  Industry,  and  also  for  the  taking  of  the  action  by  the 
Apparel  Industry  Committee  or  this  sub-committee  as  sug¬ 
gested. 

Your  attention  is  called  to  the  fact  that  an  application 

was  made  to  Committee  =1  (Textile  Industry  Committee) 

bv  the  Knitted  Outerwear  Tndustrv  and  bv  the  Knitted  Un- 
•  •  • 

derwear  Industry,  with  respect  to  its  treatment  under  that 
committee. 

6188  Consideration  was  given  to  such  application  and 
on  or  about  December  16th  recommendations  regard¬ 
ing  knit  goods  were  made  to  the  effect  that  knitting  be  re¬ 
moved  from  the  jurisdiction  of  Committee  drl,  and  pro¬ 
cedure  was  set  up  whereby  there  was  to  be  created  an  inter¬ 
relationship  between  Committee  irl  and  any  industry  com¬ 
mittee  which  shall  be  appointed  for  the  Knitting  Industry. 

It  is  to  be  noted ,  with  emphasis,  that  this  teas  in  the  form 
of  a  recommendation  from  the  Textile  Industry  Committee 
to  the  Administrator. 

Kow,  what  did  the  Administrator  do  with  that  recom¬ 
mendation  ? 

On  December  21st,  the  Administrator  issued  an  admin¬ 
istrative  order  removing  the  manufacturing  and  processing 
of  knitted  fabrics  from  the  jurisdiction  of  Industry  Com¬ 
mittee  #1;  acting,  in  other  words,  favorably  on  the  recom¬ 
mendation  of  the  sub-committee. 
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In  other  words,  knitted  outerwear  and  knitted  underwear 
have  been  excluded  from  the  jurisdiction  of  Industry  Com¬ 
mittee  #1  and  either  now  have  or  will  shortly  have  named 
for  them  industry  committees  of  their  own  and  they  have 
definitely  been  excluded  from  Industry  Committee  #1,  and 
have  not  been  included  under  the  Apparel  Industry,  Com¬ 
mittee  #2. 

If  that  procedure  was  followed  in  the  case  of  Industry 
Committee  rrl,  why  isn't  the  same  procedure  applicable  in 
the  case  of  Industry  =2 — This  committee? 

This  sub-committee  can  recommend  to  the  Administrator 
that  Infants*  and  Children's  "Wear  be  excluded  from  the 
jurisdiction  of  the  Apparel  Committee  and  that  an  indus¬ 
try  committee  be  set  up  for  it. 

On  behalf  of  the  Infants'  and  Children’s  "Wear  Industry, 
it  is  requested  that  this  sub-committee  give  such  considera¬ 
tion  to  our  application  and  make  such  recommendation  to 
the  Administrator. 

The  Fair  Labor  Standards  Act  Gives  An  Industry  Com¬ 
mittee  The  Right  To  Make  The  Recommendations  As 
Suggested. 

Having  exhibited  that  there  was  precedent  for  the  ap- 
lication  now  being  made  by  the  Infants’  and  Children’s 
Wear  Industry,  we  wish  to  now  direct  your  attention  to  the 
fact  that  the  Fair  Labor  Standards  Act  under  which  this 
Conimittce  derives  its  authority  gives  the  Committee  the 
right  to  make  any  classifications  which  it,  in  its  judgment, 
deems  proper.  Examine  with  me  those  provisions: 

“The  term  ‘industry’  is  defined  in  the  Act  to  mean  ‘a 
trade,  business,  industry  or  branch  thereof  or  group  of  in¬ 
dustries  in  which  individuals  are  gainfully  employed”. 
(Section 3  h) 

The  authority  to  the  Administrator  to  appoint  an  Indus¬ 
try  Committee  is  contained  in  Section  5  a  which  reads: 

“The  Administrator  shall,  as  soon  as  practicable,  ap¬ 
point  an  industry  committee  for  each  industry  engaged  in 


287 


commerce  or  in  the  production  of  goods  for  corn- 
6189  merce”. 

Now,  importantly,  we  come  to  Section  8  b  which 
gives  the  industry  committee,  those  appointed  by  the  Ad¬ 
ministrator,  certain  rights  and  powers  among  them  being: 

“the  Industry  Committee  shall  investigate  conditions  in 
the  industry  and  the  committee,  or  any  authorized  sub-divi¬ 
sion  thereof,  may  hear  such  witnesses  and  receive  such 
evidence  as  may  be  necessary  or  appropriate  to  enable  the 
committee  to  perform  its  duties  and  functions  under  this 
Act.” 


Sub-division 


“c”  of  the  same  Section  reads  in  part: 


“the  industry  committee  for  anv  industrv  shall  recom- 

•  V  mi 

mend  such  reasonable  classifications  as  it  determines  to  be 
necessary - 


Take  all  of  these  sections,  together,  what  conclusions 
must  you  logically  come  to?  That  the  sole  power  with  re¬ 
spect  to  what  products  shall  be  governed  by  the  industry 

committee  is  left  for  the  industrv  committee  to  decide.  The 

•• 

right  on  the  part  of  the  committee  to  make  “classifications” 
as  used  in  the  Act,  has  no  limitations  other  than  as  the  Act 
provides,  Section  8  c  namely: — 

“no  classification  shall  be  made  on  the  basis  of  age  or 
sex”. 


We  hold  that  this  committee  has  the  right  under  the  Act 

to  make  any  classification  except  on  the  basis  of  age  or  sex. 

You  have  the  right  to  classify  the  Apparel  Industry  as 

named  bv  the  Administrator  in  such  manner  as  vou  feel 
»  •> 

will  best  carry  out  the  purposes  of  the  Act. 

Having  exhibited  that  there  is  authority  for  this  commit¬ 
tee  to  proceed  on  the  application,  and  having  further  called 
your  attention  to  a  precedent  in  point,  which  without  ques¬ 
tion,  proceeded  along  the  lines  of  the  authority  contained 
in  the  Act,  we  believe  with  all  propriety,  that  we  may  now 
proceed  with  our  application  that  this  committee  recom¬ 
mend  to  the  Administrator  that  the  Infants’  and  Children’s 
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Wear  Industry  be  excluded  from  its  jurisdiction,  and  that 
the  Infants’  and  Children’s  Wear  Industry  have  a  commit¬ 
tee  of  its  own. 

In  support  thereof  we  submit : 

"What  Is  The  Infants’  and  Children’s  Wear  Industry? 

The  Infants’  and  Children’s  Wear  Industry  comprises 
manufacturers  and  distributors  of  all  items  of  infants’  and 
children's  wearing  apparel  as  are  commonly  sold  in  infants’ 
and  children’s  departments  of  department  stores,  specialty 
shops  and  chain  stores,  sized  from  infancy  to  age  15, 
6190  including  but  without  limitation,  the  following  items 
of  wearing  apparel : 
infants’  and  children’s  cotton  dresses 
infants’  and  children’s  silk  and  wool  dresses 
infants’  and  children’s  bathrobes 
infants’ and  children’s  flannelettes 

infants’  and  children's  underwear  made  of  cotton  and 
silk,  knitted  and  woven 

boys’  and  baby  boys'  wash  suits  and  novelty  suits 

infants’  and  children’s  play  suits 

infants’  and  children’s  beacliwear 

infants’  and  children’s  sportswear 

infants’  bonnets 

children’s  headwear 

silk  infants’  wear 

creepers 

rompers 

novelty  items  of  wearing  apparel  intended  for  the  use  of 
children 
nightwear 

brother  and  sister  garments 
carriage  covers 
christening  sets  and  layettes 

infants’  and  children’s  coats,  snowsuits,  leggings  and  sim¬ 
ilar  products  (With  respect  to  the  last  enumerated  item, 
further  in  this  brief  explanation  is  made  and  should  be  con¬ 
sidered  in  the  light  of  that  explanation) 
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In  submitting  the  foregoing  list  of  items  of  apparel  in 
the  scope  of  the  Infants’  and  Children’s  "Wear  Industry,  at¬ 
tention  is  called  to  the  fact  that  the  industry  is  a  horizontal 
one  and  that  no  glossary  has,  as  yet,  been  conceived  of  all 
items  of  apparel  manufactured  by  the  industry  so  that  the 
enumeration  is  presented  without  limitation  to  items  of  ap¬ 
parel  which  may  be  called  by  a  different  name,  but  actually 
are  intended  for  the  use  of  children. 

Industry  Statistics 

The  United  Infants’  and  Children’s  Wear  Association 
represents  85  of  the  number  of  manufacturers  as  well  as 
the  unit  volume  of  infants’  and  children’s  wear  made  in  the 
United  States.  It  is  a  national  association. 

The  sales  volume  of  the  Infants’  and  Children’s  "Wear 
Industry  is  175  million  dollars  annually  at  wholesale.  There 
are  approximately  4-05  firms  in  the  United  States  engaged 
in  the  manufacture  of  infants’  and  children’s  wearing  ap¬ 
parel  as  enumerated  as  a  major  portion  of  their  line.  The 
industry  employs  approximately  100,000  workers  in  inside 
and  contractor  shops  and  through  the  use  of  home¬ 
workers. 

6191  Garments  are  made  not  only  in  inside  shops  but 
also  through  the  medium  of  contractors  and  home¬ 
workers.  Homeworkers  being  mainly  engaged  in  embroid¬ 
ery  and  putting  on  the  garments  those  distinctive  touches 
to  create  “mother  appeal”  which  is  so  vitally  necessary 
to  the  sale  of  our  product's. 

The  main  manufacturing  centers  are  New  York,  Penn¬ 
sylvania.  Texas,  Connecticut,  New  Jersey,  Illinois,  Mis¬ 
souri.  California,  Rhode  Island,  Puerto  Rico  and  the  Phil- 
lipine  Islands. 

Why  the  Infants’  and  Children’s  Wear  Industry? 

The  Infants’  and  Children’s  Wear  Industry  is  a  com¬ 
paratively  new  industry.  New  in  the  sense  that  it  is  only 
during  the  last  thirty-five  years  that  infants  and  children’s 
wear  manufacturers  as  specialists  have  been  developed. 
Prior  to  that  time,  wearing  apparel  for  infants’  and  chil- 
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(Iron 1  vere  made  in  one  of  two  methods;  first,  by  makers  of 
adult  garments  as  a  fill-in  during  off  seasons;  or,  second, 
by  mothers,  grandmothers,  big  sisters  and  aunts  from  pur¬ 
chased  yardage  with,  of  course,  the  resultant  “hand  me 
down”  from  big  sister  to  little  sister  and  from  big  brother 
to  little  brother,  when  big  sister  and  big  brother  outgrew 
the  garment  which  had  been  made  for  him. 

To  create  this  industry,  it  was  necessary  to  discourage 
this  home  garment  making  by  the  mother,  grandmother, 
big  sister  or  the  aunt.  To  do  so  meant  the  necessity  of 
creating  a  product  at  a  price  which  would  make  it  inad¬ 
visable  for  this  home  garment  making  to  continue  and  also, 
to  build  an  article  which  would  be  more  attractive,  have 
better  and  finer  finishing  touches,  and  be  more  perfect 
fitting. 

Retailers  were  encouraged  from  a  merchandising  view¬ 
point  and  it  was  found  to  be  more  advantageous  by  depart¬ 
ment  stores  to  place  all  items  of  wearing  apparel  intended 
for  the  use  of  infants’  and  children  into  one  department, 
so  that  the  parent  in  shopping  for  the  child  was  able  to  do 
all  the  shopping  in  one  department  and  did  not  need  to  visit 
many  departments  to  fill  his  or  her  child’s  wants. 

So  likewise  there  have  been  developed  literally  thousands 
of  specialty  shops,  confined  in  their  wares  only  to  infants’ 
and  children’s  wear  and  catering  to  the  needs  of  infants’ 
and  children  only. 

"With  the  apperanee  on  the  retail  horizon  of  this  efficient 
method  of  merchandising  apparel  for  infants’  and  children, 
impetous  was  given  to  the  exclusive  manufacture  of  in¬ 
fants’  and  children’s  wear. 

This  effort  brought  into  being  the  present  Infants’  and 
Children’s  "Wear  Industry  with  a  present  annual  sales  vol¬ 
ume  of  175  million  dollars  at  wholesale,  with  an  employee 
complement  of  approximately  one  hundred  thousand 
workers  and  with  an  investment  in  machinery,  fixtures,  etc. 
in  excess  of  fifty  millions  of  dollars. 
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0192  It  is  Vital  to  the  Continuance  of  This  Method  of  Pro¬ 
duction  and  Distribution  that  the  Identity  of  the 
Infants’  and  Children’s  Wear  Industry  be  Main¬ 
tained. 

It  should  be  verv  obvious  that  in  order  that  there  mav  be 
♦  • 

no  slip  back  to  the  old  methods  of  home  garment  making 
with  its  resultant  destruction  of  capital  and  employment, 
that  the  identity  of  the  Infants’  and  Children’s  Wear  In¬ 
dustry  as  such  be  maintained. 

The  Industry  does  its  share  and  does  its  part.  It  is  a 
sponsor  of  National  Children’s  Week  which  this  year  was 
celebrated  March  6th  to  March  12th,  and  which  was  cre¬ 
ated  to  focus  consumer  attention  on  needs  of  children, 
among  them  being  the  proper  clothing  of  children;  the 
psychological  effect  of  clothing  upon  children,  clothing  in 
relation  to  child’s  well-being,  etc. 

To  maintain  the  identitv  of  this  industry,  it  is  an  ever- 
constant  problem  to  keep  merchandise  at  prices  which  will 
attract  the  consumer  and  which  will  make  it  inadvisable  for 
the  return  to  home  garment  making  bv  the  mother,  grand- 
mother,  big  sister  and  aunt. 

Over  these  many  years,  a  fixed  retail  selling  price  has 
been  developed.  “Fixed”  in  the  sense  that  retail  prices  to 
the  consumer  fall  into  fixed  grooves,  such  as  25c,  5(V,  75c, 
$1.00,  $1.50,  $2.00,  $2.50,  $3.00,  etc. 

As  an  industry,  we  must  build  lines  to  conform  to  those 
retail  selling  prices.  Any  excessive  increase  in  labor  costs 
would  have  the  effect  of  either  causing  a  higher  retail  sell¬ 
ing  price  or  giving  of  lesser  value.  To  create  a  higher 
retail  selling  price  has  been  found  to  be  impossible.  Our 
experience  under  X.  R.  A.  taught  us  that,  and  taught  it  to 
us  well.  Giving  of  lesser  value  carries  certain  fears.  Fear 
that  the  value  offered  for  the  consumer  dollar  will  be  such 
as  to  make  it  advisable  for  the  mother,  grandmother,  big 
sister  or  aunt  to  buy  the  yardage  and  make  up  the  garment 
for  the  child  as  was  the  practice  not  so  many  years  ago, 
and  to  the  discouragement  of  which  this  industry  spent  so 
much  effort  and  to  the  continuance  of  which  its  very  exis¬ 
tence  depends. 
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Infants'  and  Children’s  Wear  Manufacturers  Make  More 
Than  One  Item  of  Wearing  Apparel 

Items  of  wearing  apparel  for  children,  generally  speak¬ 
ing,  have  such  similarity  of  manufacture  that  the  great 
majority  of  the  manufacturers  engaged  in  this  industry 
produce  more  than  one  item  of  apparel. 

Manufacturers  of  dresses  also  make  silk  infants’  wear, 
snovi'suits,  play  clothes,  underwear,  pajamas,  sportswear. 
Manufacturers  of  headwear  also  make  silk  infants’  wear, 
silk  infants’  coats,  infants’  and  children’s  coats  and 
dresses.  Manufacturers  of  underwear  also  make  dresses, 
silk 'infants’  wear  and  flannelettes.  Many  manufacturers 
of  coats,  snowsuits  and  similar  products  also  make  beacli- 
weaf,  camp  suits,  sportswear  and  other  cotton  prod¬ 
ucts. 

6193  This  result  was  inevitable  due  first  to  the  fact  that 
the  type  of  machinery  and  the  methods  of  production 
of  all  of  those  items  are  more  or  less  similar;  secondly,  the 
ability  to  supply  the  demand  for  the  articles  which  vary 
with  the  seasons:  thirdlv,  the  fact  that  the  buyer  of  an 
infants’  and  children’s  weai  department  buys  all  the  ar¬ 
ticles. 

When  the  retail  demand  for  silk  garments  lessens,  cot¬ 
tons  and  woolens  are  made.  During  the  summer  months, 
beachwear  and  sportswear  are  required.  So  that  generally 
speaking,  the  great  majority  of  the  industry  average  forty 
four  to  fifty  weeks  production  yearly. 

Present  Undustrv  Committees  Definitions  Confusing  to  the 
Infants’  and  Children’s  Wear  Industry  and  Imprac¬ 
tical  to  Apply. 

It  should  be  obvious  that  the  present  industry  committee 
definitions  established  by  the  Administrator  is  confusing 
to  the  Infants’  and  Children’s  Wear  Industry  and  decid- 
edly  impractical  in  that  manufacturers  will  be  subject  to 
the  recommendations  of  more  than  one  Industry  Commit¬ 
tee.  If  no  Industry  Committee  be  established  for  the  In¬ 
fants'  and  Children’s  Wear  Industry,  manufacturers  in  our 
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industry  will  be  subject  to  the  minimum  wage  recommenda¬ 
tion  of  the  Apparel  Industry;  of  the  Underwear  Industry 
insofar  as  its  knitted  underwear  is  concerned;  of  the  Mil¬ 
linery  Industry  insofar  as  headwear  is  concerned. 

Take  the  instance  of  a  manufacturer  of  christening  sets. 
A  christening  set  consists  of  a  hat,  a  coat,  a  dress,  a  piece 
of  underwear.  That  manufacturer  will  be  subject  to  three 
minima  if  those  three  minima  should  be  different  namelv. 
Apparel,  Underwear  and  Millinery.  Yet  this  entire  set  is 
cut  at  one  time,  sewn  by  the  same  operators  and  in  no  way 
is  any  one  part  ever  kept  separate  or  apart  from  the  other 
components  of  the  set  during  the  manufacturing  processes. 
So  likewise,  a  manufacturer  of  legging  sets  will  find  himself 
in  that  position  where  his  minimum  wage  rates  will  be  gov¬ 
erned  by  two  committees.  A  legging  set  consists  of  a  coat, 
pair  of  leggings  and  a  hat,  all  cut  at  the  same  time.  The 
hat  will  be  governed  by  the  millinery  rates;  the  coat  and 
leggings  by  the  apparel  rates  and  yet,  these  garments  are 
cut  at  the  same  time  and  in  most  factories,  sewn  bv  the 
same  operators.  So  likewise,  with  many  manufacturers  of 
children’s  headwear  and  infants’  bonnets,  also  make  chris¬ 
tening  sets,  silk  infants’  coats,  underwear  and  dresses. 
Such  manufacturers  would  be  subject  tc  rates  proposed  by 
three  committees. 

These  situations  are  prevalent  throughout  the  entire  In¬ 
fants’  and  Children’s  Wear  Industry.  All  equally  as  con¬ 
fusing  but  all  certainly  detrimental  to  the  interests  of  these 
manufacturers. 

6194  Trade  Unions  Have  Recognized  The  Infants’  and 
Children’s  Wear  Industry  Separate  and  Apart 
From  That  of  the  Apparel  Industry 

Organized  labor  in  its  keen  wisdom  and  in  its  ever  con¬ 
stant  desire  to  cooperate  with  industry  for  the  indirect 
betterment  of  labor  has  long  since  recognized  that  infants’ 
and  Children’s  wear  as  such  presents  a  separate  problem 
from  that  of  the  general  apparel  industry. 

It  need  only  be  necessary  for  me  to  call  your  attention  to 
the  fact  that  trade  unions  in  the  needle  industries  have  lo- 
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cals  set  aside  for  infants’  and  children’s  wear  manufac¬ 
turers,  such  as  Local  91  of  the  International  Ladies’  Gar¬ 
ment  "Workers’  Union  which  takes  in  manufacturers  of 
children’s  dresses,  sportswear,  bathrobes  and  similar  items. 

Even  though  there  exists  one  Joint  Board  for  the  Coat 
and  Suit  Industry,  the  Union  has  recognized  the  problem 
and  the  need  for  special  consideration  for  infants’  and 
children's  coat  makers  and  has  established  a  separate  de¬ 
partment  in  the  Joint  Board  to  treat  with  their  problems. 

Local  169  of  the  Amalgamated  Clothing  "Workers’  Union 
treats  only  with  the  problems  of  the  baby  boys’,  boys’  wash 
suit  makers  and  novelty  items.  So  likewise  in  examination 
of  collective  agreements  between  unions  and  industry,  you 
find  that  in  the  Coat  and  Suit  Industry,  there  exists  a  sep¬ 
arate  agreement  with  the  Infants’  and  Children's  Coat  As¬ 
sociation.  The  agreement  is  substantially  similar  to  that 
of  the  ladies’  coat  manufacturers,  but  it  carries  considera¬ 
tion  of  certain  problems  of  the  infants’  and  children’s  coat 
makers.  So  likewise,  an  agreement  exists,  between  Local  91 
and  the  Industrial  Association  of  Juvenile  Apparel  Manu¬ 
facturers,  Inc. 


Infants’  and  Children's  Coat  Manufacturers  in  Relation  to 
the  Infants’  and  Children’s  Wear  Industry 

Insofar  as  New  York  City  is  concerned,  makers  of  in¬ 
fants’  and  children's  coats,  as  to  their  manufacturing  em¬ 
ployees,  are  part  of  the  Coat  and  Suit  Industry  with,  of 
course,  autonomous  recognition  therein.  Whatever  treat¬ 
ment  is  accorded  the  Coat  and  Suit  Industry  will  be  equally 
as  effective  as  against  them.  However,  insofar  as  these 
manufacturers  make  other  items  of  infants’  and  children’s 
wear,  the  problem  herein  presented  is  vital  to  them.  Like¬ 
wise,  it  is  of  consequence  to  them  that  the  promotional,  dis¬ 
tributional  as  well  as  merchandising  problems,  which  are 
similar  to  those  of  all  other  manufacturers  of  infants’  and 
children’s  wear  may  be  directly  affected  by  reason  of  the 
inclusion  of  this  industry  as  part  of  the  Apparel  Industry. 

They  are  vitally  interested  in  the  maintenance  of  an  au¬ 
tonomous  infants’  and  children’s  wear  industry  and  their 
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reasoning  is  the  same  as  that  of  other  infants’  and  chil¬ 
dren’s  wear  manufacturers  in  that  regard. 

6195  The  Infants’  and  Children’s  Wear  Industry’s 

Competition  of  the  Type  Not  Existent  in  the  Ap¬ 
parel  Industry 

To  a  very  appreciable  extent,  infants’  and  children’s 
wear  is  manufactured  on  the  Island  of  Puerto  Rico  and  in 
the  Phillipine  Islands.  In  giving  consideration  to  a  mini¬ 
mum  wage  for  the  Infants’  and  Children’s  Wear  Industry, 
such  competition  must  play  an  important  part. 

An  interpretive  statement  by  the  Administrator  that 
Puerto  Rico  is  included  under  the  terms  of  the  Act  and 
consequently  that  competition  has  been  made  more  or  less 
level  by  the  Act  itself  is  by  no  means  sufficient.  We  well 
know  that  Puerto  Rico  has  that  type  of  problem  which 
must  be  given  special  consideration  and  which  cannot  be 
determined  in  that  manner. 

It  is,  however,  a  problem  which  concerns  the  Infants’  and 
Children’s  Wear  Industry  only  and  can  best  be  dealt  with 
by  that  industry  under  the  Fair  Labor  Standards  Act. 

There  are  sections  of  this  countrv  which  are  vitallv  inter- 

•»  * 

ested  in  that  competition  to  an  extent  that  their  very  ex¬ 
istence  depends  on  it.  I  refer  to  infants’  and  children’s 
wear  as  made  in  Texas. 

Can  we,  as  an  Infants’  and  Children’s  Wear  Industry  al¬ 
low  that  problem  to  be  determined  by  the  Apparel  Industry 
Committee  to  whom  the  problem  is  of  no  consequence?  Can 
we  in  justice  to  our  own  industry  and  to  our  own  businesses 
rely  on  the  recommendation  of  the  Apparel  Industry  Com¬ 
mittee?  Frankly,  isn’t  it  a  problem  which  we,  and  we 
alone,  must  cope  with  and  which  we  together  with  those 
manufacturers  there  located  and  there  operating  can  mu¬ 
tually  solve,  bearing  in  mind  that  the  Act  places  a  check 
upon  us  and  that  check  is  the  Administrator? 

Wage  Minima  In  Relation  To  Salability  of  Our  Products 

We  have  developed  rather  comprehensively  in  this  brief 
the  necessity  for  maintaining  the  retail  selling  price  of  our 
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products  at  a  level  which  would  discourage  home  sewing. 
Therefore,  in  the  consideration  of  a  minimum  for  infants’ 
and  children's  wear,  it  must  be,  at  all  times,  borne  in  mind 
that  that  minimum  must  be  considered  in  relation  to  what 
effect  it  would  have  upon  a  renewing  of  home  sewing  with 
its  resultant  detrimental  effects  on  our  industry. 

Correlated  therewith  is  the  fact  that  any  sharp  or  exces¬ 
sive  increases  in  any  element  of  cost  cannot  be  returned  in 
increased  selling  prices.  This  type  of  consideration  is  pe¬ 
culiar  to  ourselves.  Peculiar  in  the  sense  that  the  very  ex¬ 
istence  of  the  industry,  and  its  possibility  for  future  exist¬ 
ence,  depends  upon  our  being  able  to  sell  goods  at  a  price 
and  of  giving  such  values  which  discourage  home  garment 
sewing  by  the  mother,  the  grandmother,  and  the  big  sister. 

Can  the  Apparel  Industry  Committee  as  it  is  now  con¬ 
stituted  concern  itself  with  this  problem  ?  Does  it  mean  as 
much  to  them  as  it  means  to  us?  Have  we  a  right  to  rely  on 

the  solution  which  thev  mav  recommend?  The  answer  to 

+  * 

that  question  is  obvious. 

6196  Knitted  Underwear  and  Outerwear  In 
Relation  To  Our  Industry 

To  a  very  large  extent,  manufacturers  of  infants’  and 
children's  wear  use  knitted  cloth.  These  garments  are  sold 
in  competition  with  those  made  by  the  so-called  “Knitted 
Underwear  Industry".  Other  garments  are  made  from 
knitted  wool  cloth  and  sold  in  competition  with  garments 
made  bv  the  Knitted  Outerwear  Industrv. 

This  industry  acquiesced  in  going  along  with  a  general 
Apparel  Industry  Committee,  believing  that  the  committee 
would  embrace  knitted  underwear  as  well  as  knitted  outer¬ 
wear.  We  now  find  that  knitted  underwear  and  knitted 
outerwear  will  have  or  have  industry  committees  of  their 
own.  To  what  extent  can  the  instant  Apparel  Industry 
Committee  cope  with  our  problem  insofar  as  knitted  under¬ 
wear  and  knitted  outerwear  is  concerned?  Can  we  in  jus¬ 
tice  to  ourselves  rely  on  the  Apparel  Industry  Committee 
to  solve  that  problem  ?  Have  we  a  right  in  justice  to  our 
own  businesses  and  to  our  own  very  existence  as  manufac- 
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turers  allow  the  Apparel  Industry  Committee  to  solve  this 
problem,  when  we  know  that  to  them,  as  manufacturers,  it 
does  not  present  a  problem,  at  least  not  to  the  extent  to 
which  it  concerns  us? 

Headwear,  Bonnets,  Caps,  Etc. 

Earlier  in  this  brief,  we  have  indicated  our  problem  with 
respect  to  millinery,  which  in  our  industry  has  a  direct 
bearing  on  headwear,  bonnets,  caps,  when  made  and  sold  as 
such  and  when  made  as  a  component  part  of  a  set. 

Is  this  a  problem  which  effects  the  Apparel  Industry? 
Isn’t  it  a  problem  peculiar  to  our  industry  and  ours  alone? 

Can  we  rely  or  have  confidence  in  its  proper  solution  by 
the  Apparel  Industry  Committee?  Clearly  no — It  is  not  a 
problem  that  concerns  you — we  can  best  solve  it  ourselves. 

Learners  and  Homeworkers 

Very  keen  and  ever  constant  problems  before  the  In¬ 
fants’  and  Children’s  Wear  Industry,  at  all  times,  are 
learners  and  homeworkers.  This  industry  has  been  called 
upon  to  appear  before  the  Administrator  for  exemptions 
in  the  case  of  learners  and  on  the  question  of  regulations  in 
the  case  of  homeworkers. 

To  what  extent  does  that  problem  concern  the  Apparel 
Industry  Committee?  Can  we  allow  those  problems  so 
vital  to  our  industry  to  be  solved  by  an  Apparel  Industry 
Committee  who  have  no  concern,  no  interest  in  that  prob¬ 
lem,  at  least  not  to  the  extent  that  we  have  ? 

I  refer  you  to  our  briefs  which  were  filed  by  this  indus¬ 
try  with  Merle  D.  Vincent,  Chairman  of  the  Exemptions 
Division  of  the  Wage  and  Hour  Division  of  the  Department 
of  Labor. 

6197  Time  here  does  not  permit  for  us  to  elaborate  and 
to  detail  our  positions  with  respect  to  learners  and 
homeworkers,  but  if  you  read  those  briefs,  you  must  come 
to  the  conclusion  that  our  interest  in  the  problems  of 
learners  and  homeworkers  is  so  vital  that  you  as  the  Ap¬ 
parel  Industry  Committee  must  realize  that  we  are  in  a 
better  position  to  solve  our  problem  in  that  connection  than 
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you  are,  bearing  in  mind  that  the  Administrator  has  the 
right  to  check  us. 

Are  We  An  Industry? 

Earlier  in  this  brief,  we  have  developed  the  fact  that 
trade  unions  have  recognized  the  Infants’  and  Children’s 
Wear  Industry  as  an  industry,  that  its  labor  problems 
require  special  consideration,  consideration  separate  and 
apart  from  that  of  the  Apparel  Industry. 

Let  us  examine  into  what  other  recognition  has  been 
given  to  the  Infants’  and  Children’s  Wear  Industry  as 
such.  A  Code  of  Fair  Competition  under  the  late  N.R.A. 
was  granted  to  the  Infants’  and  Children’s  Wear  Industry. 
The  N.R.A.  Administration,  after  months  of  study,  inves¬ 
tigation  and  research  by  its  various  departments,  and  exam¬ 
ination  into  the  ramifications  incident  thereto,  came  to  the 
conclusion  that  the  Infants’  and  Children’s  Wear  Industry 
existed,  and  granted  a  code  to  it.  The  records  of  the  N.R.A. 
speak  for  themselves.  The  Code  Authority  for  the  Infants’ 
and  Children's  Wear  Industry  did  credit  to  the  N.R.A.  and 
to  the  purposes  for  which  it  was  brought  into  being. 

We  certainly  fall  within  the  principles  laid  down  by  the 
Indust rv  Committee  Section  of  the  Wage  and  Hour  Divi- 
sion,  as  to  what  is  an  industry.  I  quote  from  an  explana¬ 
tion  made  by  that  Division  as  reported  in  the  “Wage  and 
Hour  Reporter"  of  March  13,  1939  on  page  6  as  follows: 

“the  effective  functioning  of  an  industry  committee  depends 
to  a  large  extent  on  the  degree  of  confidence  that  the  indus¬ 
try  as  a  whole  has  in  the  committee - and - it  is  usually 

better  to  recognize  so  far  as  possible ,  the  established  group¬ 
ings  in  an  industry  than  to  attempt  the  difficult  task  of  re¬ 
assuring  important  groups  of  the  fact  that  they  do  not  have 
to  have  representation 

Are  we  “an  established  grouping  in  an  industry”? 

Don’t  we  fall  within  that  category? 

The  answer  to  that  question  is  obvious. 
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Has  the  Procedure  in  Naming  the  Apparel  Industry  Com¬ 
mittee  Been  in  Keeping  with  Expressed  Principles? 

This  committee  should  examine  into  whether  or  not  the 

failure  on  the  part  of  the  Administrator  to  recognize  the 

Infants’  and  Children’s  Wear  Industry  and  establish 

* 

619S  a  separate  committee  for  it,  has  been  in  keeping  with 
public  utterances  made  by  him  or  for  him.  I  have 
submitted  one  quotation.  Let  me  quote  you  others. 

The  same  Wage  and  Hour  Reporter  of  March  13,  page  6, 
quotes  the  Industry  Committee  Section  as  follows: 

“it  is  obvious  that,  even  though  the  instructions  given  by 
the  Act  (relating  to  industry  committee  appointments)  are 
meager,  yet  care  must  be  exercised  in  interpreting  these 
provisions  in  order  to  organize  committees  which  will  be 
able  to  withstand  attack  on  the  basis  of  being  not  truly 
representative  of  the  industry”. 

Ask  yourselves  the  question — Does  your  committee  as  it 
is  now  constituted  measure  up  to  that  “yardstick”?  Is  it 
truly  representative?  Can  it  withstand  attack? 

The  same  article  states  the  principles  applied  for  choos¬ 
ing  the  industries  for  which  committees  are  appointed  as 
follows : 

1.  Industries  in  which  wages  higher  than  40£  an  hour 
are  made  are  eliminated  from  current  consideration. 

Is  this  true  of  the  Apparel  Industry  Committee  as  now 
constituted  ?  Have  those  groups  in  which  wages  to  manu¬ 
facturing  employees  higher  than  40^  an  hour  been  elimi¬ 
nated  and  conversely  has  adequate  representation  been 
accorded  to  those  groups  whose  wage  levels  are  way  below 
40^  per  hour. 

The  same  article  goes  on  further  and  quotes  the  Industry 
Section  as  follows : 

“In  an  industry  committee,  however,  unless  the  channel  of 
distribution  is  a  factor  which  affects  the  wage  levels  pre¬ 
vailing  in  each  group  and  unless  the  wage  levels  differ 
between  groups,  there  is  no  absolute  necessity  for  provid¬ 
ing  representation  on  the  basis  of  distribution  methods”. 
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Any  person  identified  with  the  needle  trades  or  who  pro¬ 
fesses  to  have  any  knowledge  thereof,  knows  that  the  In¬ 
fants'  and  Children's  Wear  Industry  falls  squarely  under 
that  caption.  The  “channel  of  distribution”  referred  to  is 
a  vital  factor — vital  to  the  extent  that  it  affects  not  only 
the  “wage  levels  prevailing”  but,  more  importantly,  the 
continued  existence  of  our  industry. 

Ask  vourselves  whether  or  not  the  Infants'  and  Children’s 
Wear  Industry  can  feel  that  it  is  adequately  represented 
by  this  committee. 

6199  Can  We  Rely  on  the  Apparel  Industry 

Committee? 

To  some  extent,  we  have  indicated  that  the  Apparel 
Industry  Committee  as  now  constituted  cannot  be  relied 
upon  by  us  to  properly  present,  represent,  and  solve  our 
problems.  This  statement  is  made  without  any  intent  to  be 
disrespectful  of  the  individual  members  of  the  Apparel 
Committee. 

In  an  effort  not  to  be  repetitious,  let  us  direct  your  atten¬ 
tion  to  the  following  in  support  of  our  contention  that  we 
cannot  rely  upon  the  Apparel  Industry  Committee  as  con¬ 
stituted  in  this  respect: — 

First:  There  is  no  manufacturer  on  the  employer  sec¬ 
tion  of  that  committee  who  is  an  infants’  and  children’s 
wear  manufacturer. 

Second:  There  are  on  that  committee,  men  who  fall 
within  the  “eliminated  industries”  as  expressed  by  the  In¬ 
dustry  Section  of  the  Wage  and  Hour  Division  namely, 
such  industries  as  are  way  above  in  their  wage  levels  than 
the  40^  maximum  set  up  by  the  Act. 

Third:  No  industry  represented  on  that  committee  has 
a  problem  similar  to  ours. 

Fourth:  The  methods  of  distribution  and  merchandising 
of  the  industries  represented  on  that  committee  are  not  the 
same  as  ours,  even  though  distribution  is  a  vital  factor  in 
determination  of  committee  membership. 

Fifth:  On  the  employee  portion  of  the  committee,  we 
find  represented  every  local  of  labor  unions  ■with  whom  the 
unionized  portion  of  our  industry  has  labor  relations. 
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It  might  be  well  to  observe  in  this  connection  that  the 
basis  of  employer  and  employee  representation  on  the 
committee  under  the  Act,  presupposes  equal  representation 
in  given  industries.  Vet,  the  committee  as  constituted,  does 
not  have  representation  of  employers  of  the  Infants*  and 
Children’s  Wear  Industry  while  the  employee  section  has 
three  representatives.  In  other  words,  there  are  three 
labor  men  and  no  one  on  the  employer  section  representing 
this  industry.  This,  even  though  from  past  experience  we 
have  found,  that  not  even  three  employers  are  a  match  to 
one  labor  representative. 

Can  you  imagine  to  what  extent  we  can  place  the  confi¬ 
dence  which  is  so  vitallv  necessary  in  this  committee  under 

•  * 

those  circumstances? 

We  could  go  on  endlessly  along  these  lines,  but  it  will  all 
boil  itself  down  to  one  viewpoint,  and  that  is  that  in  view 
of  all  of  this,  can  it  be  conceived  that  the  Infants’  and 
Children’s  Wear  Industry  can  present  to  this  Apparel 
Committee  a  recommendation  of  a  minimum  wage  which 
will  carry  out  the  intent  of  the  Act  as  well  as  be  in  keeping 
with  the  element  of  confidence  required.  The  answer  to 
that  question  is  that  the  Infants ’  and  Children’s  Wear 
Industry  can  not. 

6200  Conclusion. 

This  application  is  of  such  importance  to  the  Infants’ 
and  Children’s  Wear  Industry,  that  it  has  given  considera¬ 
tion  to  the  advisabilitv  of  resorting  to  the  remedies  of  the 

*>  V 

Act  as  set  forth  in  Section  10  thereof,  and  it  is  in  keeping 
with  Section  10,  that  this  brief  is  submitted  to  you. 

I  direct  your  attention  to  the  fact  that  Section  10  sub¬ 
division  “a”  provides  in  part: 

“No  objection  to  the  order  of  the  Administrator  shall  be 
considered  by  the  court  unless  such  objection  shall  have 
been  urged  before  the  Administrator”. 

We  have  urged  our  objection.  We  are  now  urging  it  to 
the  Apparel  Industry  Committee  and  that  it,  in  turn,  rec¬ 
ommend  favorably  to  the  Administrator,  the  applications 
which  this  industry  makes  and  presents  in  this  brief. 
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In  view  of  all  of  the  foregoing,  on  behalf  of  the  Infants’ 
and  Children’s  Wear  Industry,  we  urge  upon  this  Sub¬ 
committee  of  the  Apparel  Industry  Committee,  that  it  rec¬ 
ommend  to  the  Administrator  that  infants’  and  children’s 
wear  be  excluded  from  the  jurisdiction  of  the  Apparel  In¬ 
dustry  Committee,  and  that  it  further  recommend  to  the 
Administrator  that  an  industry  committee  be  set  up  for  the 
Infants'  and  Children’s  Wear  Industry. 

Mr.  Hoffman:  As  you  well  know,  I  believe  it  was  unani¬ 
mously  agreed  that  the  various  industries  should  have  one 
committee.  I  think  Zuckerman  himself  was  one  of  the  pro¬ 
moters  of  that  idea.  A  moment  ago  Mr.  Zuckerman  was 
telling  us  about  an  industry  we  never  heard  about  and  tell¬ 
ing  us  that  the  whole  civilization  depends  upon  their  indus¬ 
try.  It  really  is  a  surprise  to  me.  Now,  the  Children’s 
Dress  Industry  did  not  even  in  the  XRA  days  have  a  sepa¬ 
rate  code.  Then  there  were  some  300  codes  made.  Every¬ 
body  said  their  problems  were  different.  They  have  no 
different  problems — needles,  machines,  material,  clothes- 
making  and  selling.  That  is  all.  There  is  nothing  different 
about  children's  wear  from  housedresses,  bathrobes,  maids 
uniforms,  negligees,  petticoats,  undergarments,  bedspreads, 
evervthing  vou  ever  heard  of.  Thev  all  have  needles,  sew- 
ing;  pressing,  cloth,  and  machinery.  I  don’t  see  how  in  the 
world  Mr.  Zuckerman  can  tell  us  at  this  time  that  this 
committee  is  not  capable  of  protecting  his  interests.  I  just 
cannot  see  how  in  the  world  he  can  sav  that  because  after 
all  there  are  some  12  or  15  industries  not  represented.  But 
if  every  big  industry  would  have  to  be  represented,  in 
accord  with  Mr.  Zuckerman ’s  ideas,  we  would  have  to  have 
a  committee  of  I  don’t  know  how  many.  We  have  many  in¬ 
dustries  identical  with  the  Children’s  dresses.  The  house 
dresses  that  we  make  are  just  about  5  or  6  inches  longer 
than  the  children’s  dresses  we  make.  So  it  is  all  along  the 
line.  A  little  coat  for  a  child  is  no  different.  Simply 
6201  shorten  its  sleeves  That’s  all,  basteing,  stitching, 
everything  else,  pressing  and  cloth,  etc.  is  the  same. 
So  really  I  do  not  think  we  are  impressed,  that  for  industry, 
nobody  knows  anything  about  it,  and  all  the  intelligence 
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of  this  committee  cannot  solve  this  problem.  I  am  sur¬ 
prised. 

Mr.  Zuckerman:  There  are  certain  elements  of  facts 
misstated.  In  the  first  place  I  was  the  one  who  made  the 
recommendation  on  October  20  that  there  be  one  Apparel 
Committee.  If  you  were  paying  attention  to  me  in  my  brief, 
I  called  attention  to  the  fact  that  I  made  that  recommenda¬ 
tion  because  it  was  my  understanding  that  every  branch 
of  the  Apparel  Industry,  including  underwear  and  millinery 
would  be  under  the  jurisdiction  of  the  committee.  Further¬ 
more,  it  was  a  definite  understanding  that  every  major 
portion  of  the  industry  would  be  represented  on  this  com¬ 
mittee  and  that  such  major  portion  would  have  sub-com¬ 
mittees  of  their  own.  Your  representative  has  testified  that 
your  sales  volume  is  $125,000,000.  I  have  testimony  that  it 
is  $175,000,000  yet,  you  have  three  was  dress  men  on  this 
committee  and  you  have  not  even  got  one  infants’  and  chil¬ 
dren's  wear  manufacturer.  Now,  is  that  truly  representa¬ 
tive,  I  would  like  to  know. 

Mr.  Hoffman:  It  so  happens  that  some  men  in  the  in- 
dustrv  make  everything.  We  turn  out  as  many  bath  robes 
as  anv  bathrobe  manufacturer  in  the  United  States. 

Mr.  Zuckerman :  Are  you  on  the  committee  as  a  bath 
robe  maker  ? 

Mr.  Hoffman :  I  don’t  know  what  I  am.  I  was  appointed 
by  Washington.  But  all  I  do  know  is  that  we  make  plenty 
of  bath  robes  and  plenty  of  uniforms. 

Mr.  Zuckerman :  Unless  you  want  to  keep  your  nose  to 
the  grindstone  and  not  look  at  it  in  a  broad  light  I  cannot 
conceive  how  any  man  can  take  the  position  that  you  should 
put  me  in  the  category  with  blouses  and  skirts  and  neck¬ 
wear. 

Mr.  Ray:  Has  anyone  else  any  recommendation. 

Mr.  Lipshutz :  Mr.  Zuckerman,  would  you  say  the  mem¬ 
bers  of  the  committee  are  less  qualified  to  have  your  indus¬ 
try  than  another  industry? 

Mr.  Zuckerman :  I  think  that  is  a  very  unfair  question, 
Mr.  Lipshutz.  If  anything,  I  would  say  it  is  prejudicial. 
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Mi*.  Lipsliutz:  Oh,  no,  I  beg  your  pardon  you  misunder¬ 
stand  me. 

Mr.  Zuckennan:  I  said  nothing  about  the  public  person. 
I  confined  my  remarks  to  the  employer  and  employee? 

Mr.  Lipsliutz:  The  question  was  brought  up  at  the  first 
meeting  if  it  would  be  advisable  for  those  members  of  the 
employers  group,  to  request  employers  engaged  in  other 
industries  to  be  substituted  for  them  when  those  industries 
were  brought  up.  That  question  was  voted  down. 
6202  Isn't  that  true,  Mr.  Ray? 

Mr.  Ray :  Yes,  I  think  so. 

Mr.  Lipsliutz:  I  think  that  answers  your  request. 

Mr.  Zuckennan:  I  don’t  think  so. 

Dr.  Feldman:  That  question  is  on  what  theory  the  em¬ 
ployer  members  are  represented.  If  they  are  appointed 
to  represent  bathrobes,  and  this  and  that.  They  are  prob¬ 
ably  right.  As  I  understand  it,  they  were  appointed, 
appeared  to  be  appointed  in  theory  because  they  are 
employers  and  so  far  related  to  the  industry  and  familiar 
with  it  that  the  presentation  of  somebody  as  capable  as 

Yourself  or  vour  associates  will  have  some  sense  to  it.  Thev 
•  *  * 

take  their  obligation  freely.  There  might  be  another  inter¬ 
pretation.  They  should  give  you  a  fair  chance.  It  may  be 
you  have  a  right  to  feel  that,  if  you  think  that  the  employer 
members  because  of  their  own  particular  interests  would 
be  prejudicial,  that  would  be  another  point.  But  I  should 
imagine  that  it  would  be  rather  difficult  to  form  a  com¬ 
mittee  representing  industries  rather  than  the  employer 
point  of  view.  They  can’t  all  be  ignorant. 

Mr.  Zuckennan:  In  order  that  I  keep  within  the  time 
allotted  to  me,  perhaps  I  read  a  little  too  fast  and  you  did 
not  get  the  point  I  made.  I  claim  that  this  committee,  at 
least  from  the  employer  standpoint,  is  not  truly  keeping 
within  the  principles  laid  down  by  the  Wage  and  Hour 
division. 

Dr.  Feldman:  Well,  I  got  that  point.  You  may  be  quite 
right.  You  suggest  something  that  may  be  very  serious. 
I  am  glad  Mr.  Oppenheim  is  here.  Are  they  supposed  to 
represent  a  very  centralized  industry  or  merely  the  em- 
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plovers  point  of  view  here,  or  are  they  appointed  because 
they  are  familiar  with  and  can  understand  these  various 
factors  brought  up. 

Mr.  Zuckennan :  Incidently,  Mr.  Mintz  represents  a 
committee  for  the  wage  levels,  as  far  as  40  cents  an  hour 
are  concerned,  to  sky  high  above  that.  Mr.  Printz  repre¬ 
sents  an  industry  which  is  90  and  some  odd  per  cent 
unionized.  He  has  a  union  contract,  with  which  I  am  verv 
familiar,  where  the  minimum  is  not  40  cents.  It  is  more 
like  SO  cents  in  the  verv  lowest  class  and  runs  as  high  as 
$1.50.  1  ask  you  logically  if  these  two  gentlemen  have  a 
right  to  be  on  the  committee.  Whom  are  they  representing? 
Our  Industry?  Me?  Can  I  place  confidence  in  them?  Are 
they  in  my  category  ?  Of  course  not.  They  are  fine  gentle¬ 
men  but  at  the  same  time  Mintz  is  a  dress  man  and  Printz 
is  a  coat  manufacturer. 

Mr.  Hoffman :  But  there  are  other  manufacturers  whose 
minimum  is  25  cents  an  hour. 

Mr.  Zuckennan:  Whether  it  is  a  fact  or  not,  I  still  did 
not  know  it.  I  still  have  not  said  I  want  25  cents  or  35  cents. 

I  say  I  call  it  unjust  to  my  industry  to  come  here  and 
6203  make  a  representation. 

Mr.  Oppenlieim :  The  only  statement  I  could  make 
is  this:  That  the  Administrator  in  appointing  this  com¬ 
mittee  had  confidence  that  it  would  bring  in  a  wage  order 
which  would  be  fair  and  just  as  a  wage  order  for  the  in¬ 
dustry.  If  he  did  not  feel  that  way  he  would  not  have 
appointed  the  committee.  Under  the  procedure  of  the  Act 
when  your  wage  order  is  determined  upon  by  you  it  is  in 
the  form  of  a  recommendation  to  the  Administrator.  He 
is  required  to  hold  a  public  hearing  so  that  if  there  is  an 
unjust  wage  order  or  if  anyone  is  agrieved  by  the  wage 
order,  that  person  can  appear  at  the  public  hearing,  protect 
it,  and  give  reasons  for  his  objection.  We  have  felt  that 
the  committee  as  constituted  is  properly  constituted.  We 
felt  that  the  members  of  the  committee  understand  the  in¬ 
dustry  for  which  they  are  appointed.  Therefore,  we  think 
that  this  committee  will  bring  in  a  proper  result.  I  think 
Mr.  Zuckennan  would  be  in  a  better  position  to  protest 
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after  you  have  made  a  definite  recommendation  than  he 
would  now.  When  your  recommendation  goes  to  the  Ad¬ 
ministrator  if  it  is  not  proper  he  will  have  his  opportunity 
at  that  time  to  say  so. 

Mr.  Zuckerman :  I  do  not  want  my  silence  to  indicate 
on  the  record  that  I  in  any  way  acquiesce  in  Mr.  Oppen- 
heim's  statement.  T  don’t  feel  that  I  am  called  on.  I  dis¬ 
cuss  that  with  the  Administrator. 

Mr.  Levitties:  I  would  like  to  ask  Mr.  Zuckerman,  this 
being  aside  from  the  question  of  a  recommendation  for  the 
establishment  of  a  different  industry  committee  for  the 
Infant’s  and  Children's  Wear,  if  he  has  to  would  he  mind 
placing  in  the  record  what  the  minimum  wage  was  during 
the  XRA  for  the  Infant's  and  Children’s  wear  Code,  what 
the  Code  provided  as  a  minimum. 

Mr.  Zuckerman:  Purelv  as  a  matter  of  courtesv  to  vou, 
Mr.  Levitties,  and  not  in  anv  wav  that  I  subscribe  to  the 
right  of  this  committee  to  recommend  for  me,  purely  as  a 
matter  of  information.  It  was  321/**  cents  and  40  hours  in 
the  North:  30  cents  and  40  hours  in  the  South. 

Mr.  Levitties:  To  vour  knowledge  has  that  minimum 
decreased  since  the  invalidation  of  the  Code? 

Mr.  Zuckerman:  I  know  that  question  would  place  me 
in  a  position  as  having  acquiesced  to  the  jurisdiction  of  this 
committee.  T  do  not  care  to  answer  it. 

Mr.  Dubinskv:  Is  that  bv  advice  of  counsel? 

«•  • 

Mr.  Zuckerman :  That  is  a  matter  of  advice  to  myself, 
mv  own  advice.  I  have  a  fool  for  a  client;  I  am  his  lawver. 

Mr.  Rav:  Are  there  anv  labor  members  of  the  commit- 
•  • 

tee  who  wish  to  ask  any  questions? 

6204  Mr.  Mintz:  Mr.  Ray,  what  is  the  point  before  the 
committee  at  the  present  time? 

Mr.  Ray :  Well,  it  is  on  the  question  of  whether  you  “want 
to  take  immediate  action  on  Mr.  Zuckerman ’s  request. 

Mr.  Mintz:  I  do  not  think  we  have  any  authority. 

Mr.  Ray:  Well,  I  have  changed  my  mind  about  the  duty 
of  the  committee  to  consider  the  requests. 

Mr.  Zuckerman:  Vou  have  authority,  Mr.  Mintz,  if  I 
may  advise  vou. 

y  •> 
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Mr.  Printz:  The  rules  and  regulations  applicable  to 
industry  committees  give  the  industry  committee  as  a 
whole  the  right  to  recommend  changes  in  the  definition. 
I  would  think  that  this  sub-committee  might  have  the  right 
to  recommend  to  the  full  committee,  but  not  the  right  to 
decide  upon  a  recommendation  to  the  Administrator  him¬ 
self.  That  is,  vou  would  as  a  sub-committee  make  your 
own  recommendation  to  a  full  committee. 

Mr.  Zuekerman:  At  least  in  one  respect,  I  agree  with 
him.  That  is  my  point  entirely.  I  realize  you  were  only 
agents  for  the  general  apparel  committee. 

Mr.  Printz:  Even  if  we  were  to  consider  that  question 
at  all  I  should  think  it  would  be  perfectly  proper.  The  only 
way  it  would  be  proper  for  us  to  consider  it  is  when  we 
have  an  opportunity  to  be  along  and  express  our  opinions 
free  of  anything  and  avoiding  anything  from  the  outside. 

Mr.  Rav:  I  am  willing  to  express  that  point  of  view.  I 
just  wanted  to  find  out  how  the  committee  felt  about  it.  If 
there  is  no  dissent  we  will  take  this  under  advisement.  I 
don't  want  to  leave  anv  unfinished  business  if  I  can  avoid  it. 

Mr.  Zuekerman :  If  there  are  any  further  questions  you 
would  like  to  have  before  your  committee  when  you  convene 
in  executive  session,  I  would  be  glad  to  furnish  it  to  you. 
There  are  men  sitting  in  this  session  from  the  ladies’  in¬ 
dustry  who  are  very  familiar.  As  a  matter  of  fact,  I  say, 
mvself,  Harrv  Greenberg  vesterdav  in  the  Woman’s  Home 
Companion  of  April,  1939  an  article  entitled  “Your  Chil¬ 
dren’s  Clothes”  by  Mary  Louise  Barkley,  who  is  described 
in  the  Editors  Note  as  follows:  As  Social  Director  of 
Local  91  International  Ladies  Garment  Worker’s  Union. 
Mary  Louise  Barkley  organizes  parties,  outings,  etc.  She 
is  the  Social  Director  for  Local  91.  I  want  to  read  one 
paragraph,  Mr.  Dubinskv,  if  you  will  allow  me. 

Mr.  Dubinskv:  Go  ahead,  read  the  entire  article. 

Mr.  Zuekerman:  The  industry  has  grown  by  leaps  and 
bounds.  If  you  can  look  back  to  a  childhood  in  the  pre  war 
days,  you  probably  remember  that  most  of  your 
6205  clothes  then  were  made  at  home.  So  you  probably 
find,  when  I  was  your  age,  but  don’t  blame  Patty. 
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She  is  only  keeping  up  with  Susie.  Well  the  whole  younger 
bunch  has  become  style  conscious.  (Read  Paragraph)  This 
is  Mr.  Harry  Greenberg's  Agent  that  makes  this  statement. 
Of  course,  I  do  not  agree  with  the  number  that  she  uses, 
316  or  whatever  that  may  be.  But  nevertheless  even  trade 
unions  have  recognized  that  this  is  a  growing  industry.  We 
cannbt  allow  anything  that  you  do  to  prevent  its  growth. 

Mr.  Ray:  Thank  you,  Mr.  Zuckerman: 

Mr.  Levitties:  If  I  understood  you  correctly  you  said 

there  are  approximately  405  firms  manufacturing  childrens 

and  infants’  wear.  How  manv  are  in  vour  association. 

*  * 

Mr.  Zuckerman:  Three  hundred  fifty-three. 

Mr.  Levitties:  Three  hundred  and  fiftv-three  located 
how? 

Mr.  Zuckerman:  All  over  the  United  States. 

Mr.  Levitties:  What  percentage  are  in  contractual  re¬ 
lation  with  the  union? 

Mr.  Zuckerman:  I  don’t  think  that  is  a  fair  question. 

Mr.  Levitties:  I  do  not  see  why  it  is  not. 

Mr.  Zuckerman:  I  will  answer  it  onlv  as  a  matter  of 
information.  I  will  sav  to  vou  in  New  York  Citv  and  Mr. 

mi  i 

Greenberg  is  here  and  he  can  dispute  my  figure,  there  are 
115  manufacturers  operating  under  agreement  with  local 
01.  Am  I  correct  about  that  Harry?  Seventy-two  operate 
under  collective  agreement  with  the  Joint  Board  of  Coat 
and  Suit  Makers.  The  Joint  Board  of  Coat  and  Suit 
makers  as  against  those  who  operate  outside  of  the  City  of 
New  York  all  those  who  operate  in  New  York  without  any 
agreement  as  against  that,  I  cannot  give  you  information 
because  I  prefer  not  to  give  it  to  this  committee. 

Mr.  Dubinsky:  Because  I  felt  that  some  of  the  conten¬ 
tions  of  Mr.  Zuckerman  were  correct,  was  the  reason  why 
I  did  not  want  to  participate  originally.  Because  I,  too, 
believe  that  the  employers  of  that  industry  ought  to  be 
represented  on  this  committee.  They  are  a  substantial  in¬ 
dustry.  They  employ  a  substantial  number  of  workers. 
They  should  be  represented  on  the  Wearing  Apparel 
Committee.  If  this  had  happened,  if  a  man  of  the  Chil- 
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dren’s  Dress  Industry  had  been  a  member  of  this  commit¬ 
tee,  there  would  not  have  been  any  regret.  Am  I  right? 

Mr.  Zuckerman :  That,  plus  the  fact  that  if  the  general 
intent  of  the  Apparel  Committee  had  been  carried  out,  if 
they  did  not  exclude  knitted  underwear,  knitted  outerwear, 
and  children’s  headwear  and  bonnets,  yes. 

6206  Mr.  Dubinsky:  But  at  this  stage  of  the  game  I 
don’t  know  whether  the  administration  can  give 
them  a  separate  Committee.  This  is  the  Wearing  Apparel 
Committee  and  we  are  considering  here  a  wage  scale — at 
last  it  is  before  us  for  the  purpose  of  making  recommenda¬ 
tions  to  the  Administrator, — to  the  general  committee  then 
to  the  Administrator.  I  think  Mr.  Zuckerman,  thought  he 
has  just  grievance,  nevertheless  ought  to  submit  the  facts 
to  this  committee  in  order  that  this  committee  may  be  in  a 
position  to  make  recommendations,  and  then  if  he  feels 
dissatisfied,  kick  about  it,  because  after  all  as  you  pointed 
out,  Mr.  Printz  represents  a  high  standard  industry,  or  Mr. 
Mintz — if  you  take  the  position  of  the  Committee  you  will 
find  probably  a  majority  of  employers  who  represent  low 
standard  industries  in  the  needle  trades.  Not  only  refer¬ 
ring  to  Mr.  Lipshutz,  Mr.  Zuckerman,  but  when  you  con¬ 
sider  the  sixteen  members  of  employers  represented  on 
the  general  Wearing  Apparel  Committee,  if  you  take  the 
shirt  representative,  if  you  take  the  overall  representative, 
they  all  represent  low  standard  industries. 

Mr.  Zuckerman :  I  am  not  a  low  standard  industry.  For 
the  products  we  manufacture  we  are  a  high  standard  in¬ 
dustry. 

Mr.  Dubinsky:  I  say  these  employers  representing  the 
needle  trade  are  in  my  judgment  competent  to  judge  as  to 
what  should  be  a  minimum  wage  scale,  whether  a  general 
one  for  all  the  needle  trade  or  a  break-up  of  divisions,  and 
we  haven’t  decided  yet  whether  it  will  be  a  break-up  by 
divisions  or  one  general  minimum  scale  for  the  needle  trade 
industry. 

Mr.  Zuckerman :  You  know  there  isn’t  anything  you  can 
with  reason  ask  me  to  do  that  I  wouldn’t  do  but  I  don’t 
think  you  should  press  that  point.  I  don ’t  think  you  should 
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press  me  to  make  here  today  a  statement  of  what  recom¬ 
mendation  we  would  have  made  to  an  industry  committee 
of  our  own  for  the  simple  reason  that  I,  as  a  lawyer,  have 
advised  my  clients  if  they  subject  themselves  to  the  juris- 
dection  of  the  committee,  if  they  go  into  court,  they  are  out 
of  court. 

Mr.  Printz:  You  have  infants  ’  and  children’s  coats  di¬ 
vision — in  your  brief  I  think  you  mentioned  some  of  those 
manufacturers  also  make  some  of  these. 

Mr.  Zuckerman:  None  of  them  do,  Mr.  Printz.  Insofar 
as  those  other  items  other  than  coats  are  concerned,  I 
am  speaking  for  them. 

Mr.  Printz:  How  would  it  be  possible  to  have  a  factory 
making  infants’  and  children's  coats  and  also  making 
millinery, — if  you  please,  how  would  it  be  possible  to  estab¬ 
lish  a  minimum  wage  for  the  same  factory. 

Mr.  Zuckerman;  The  answer  to  that  it  has  been  done 
before.  It  was  done  under  NR  A  and  Mr.  Dubinsky,  of 
course  he  may  not  know  himself,  but  I  am  sure  he  can  as¬ 
certain  it  was  done  in  the  past  until  very  recently,  and  done 
without  very  much  difficulty  or  any  hardship  to  the 
G207  operators  and  to  those  employees  actually  engaged 
in  the  manufacture  of  coats.  I  am  talking  about  the 
products  made  by  our  coat  members  such  as  beach  wear 
coats,  sportswear  and  something  like  that. 

Mr.  Feldman:  Apparently  your  request  w’as  answered 

bv  the  Administration  in  which  tliev  felt  thev  could  not 
»  •*  * 

have  a  separate  industry  committee.  If  you  had  one  man 
on  this  committee  who  was  an  infants’  wear  specialist  and 
a  big  employer  had  one  man  you  would  still,  if  you  take  in 
the  question  of  representation,  have  a  minority  representa¬ 
tion  among  the  employers  and  on  that  very  basis  it  would 
be  two  to  one  on  that  alone  and  furthermore  he  could  not 
do  any  more  than  present  the  facts  of  the  industry  in  an 
attempt  to  influence  the  other  members. 

Mr.  Zuckerman:  If  that  were  my  request,  your  obser¬ 
vations  would  be  correct. 

Dr.  Feldman :  I  think  you  made  a  very  excellent  presen¬ 
tation.  Now  the  question  of  the  practical  nature  of  this 
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thing  is  also  something  you  are  aware  of.  It  may  not  be  you 
can  get,  for  the  reason  mentioned,  any  separate  committee, 
first  because  there  are  so  many  possible  sub-committees. 
Some  of  the  reasons,  you  see,  could  be  used  by  others 
because  you  have  some  employers  who  are  in  the  lower 
class  group  who  are  not  members  of  this  committee  and  I 
wonder  if  you  would  not  get  as  far  in  trying  to  present  all 
the  questions  you  can  rather  than  try  for  the  separate 
industry  committee.  If  you  don’t  get  your  request  granted, 
you  will  not  have  supplied  this  committee  any  facts  in  time 
to  make  any  terms  you  don’t  like. 

Mr.  Zuckerman:  I  didn’t  sav  that  I  had  not  made  an 

* 

application  in  the  form  of  a  letter  to  the  Administrator, 

I  want  vou  to  know  I  did.  I  call  vour  attention  to  the  facts 
*>  * 

in  my  enumeration  of  documents — I  would  submit  them  in 
evidence,  if  that  is  your  desire.  It  is  my  interpretation  of 
the  Act  that  this  is  tile  body  to  whom  I  mu9t  make  my  ap¬ 
peal  and  if  this  body  to  whom  I  must  make  my  appeal  and 
if  this  body  refuses  to  recommend  that,  I  have  established 
my  prima-facie  case  in  court  and  that  is  where  I  intend  to 
go.  I  want  you  to  know  it.  I  tell  you  why.  My  own  per¬ 
sonal  feeling  vou  must  disregard  entirelv,  vou  must  remem- 
ber,  as  far  as  our  industry  is  concerned,  it  went  through 
literally  a  hell  on  earth  in  1933  and  1934  to  establish  an 
identity  for  itself.  I  couldn’t  sell  such  an  idea  to  my  people. 

Mr.  Feldman :  I  suppose  you  realize  your  chances  in 
court  would  be  much  worse  than  with  this  group.  You  put 
in  evidence  that  we  understand  the  court  could  not  be  cog¬ 
nizant  of. 

Mr.  Zuckerman :  Possibly  yes,  possibly  no.  I  have  made 
a  personal  appeal.  I  flew  down  to  Washington.  I  sat  here 
and  argued  until  I  got  blue  in  the  face.  I  made  an  appeal 
to  avoid  just  this. 

Dr.  Feldman:  Is  there  any  special  reason  for  special 
executive  session  which  would  give  us  the  feeling  now.  I 
don’t  know  whether  an  executive  session  is  neces- 
6208  sarv. 

Mr.  Rav:  I  would  like  the  committee  to  express 
itself.  Do  you  want  to  make  a  motion? 
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Dr.  Feldman :  I  believe  we  ought  to  consider  it  now. 

Mr.  Dubinskv:  I  would  suggest  if  you  want  to  consider 
an  executive  session  that  we  get  through  with  the  other 
witnesses  who  are  here  and  to  take  the  matter  up  a  little 
later  on.  Mr.  Zuckerman  will  stay  with  us  if  we  need  him 
later  on. 

Mr.  Zuckerman:  I  recommend  you  appoint  a  sub-com¬ 
mittee  to  do  it,  the  same  thing  as  was  done  in  the  textile 
industry,  and  let  that  sub-committee  report  that. 

Mr.  Dubinskv:  This  is  a  matter  we  should  give  a  con¬ 
sideration  after  we  are  through  with  the  witnesses,  when¬ 
ever  that  may  be. 

Dr.  Feldman:  That  seems  a  very  reasonable  request. 
We  can  vote  the  sub-committee  and  the  sub-committee  can 
decide  in  a  group.  I  make  a  motion  that  we  consider  this 
gentleman's  request,  if  that  seems  all  right.  Do  you  think 
that  would  be  a  good  solution  of  this  problem. 

Mr.  Oppenheim:  I  think  that  is  all  right. 

Dr.  Feldman:  Since  it  involves  millinery  and  the  others, 
wouldn’t  that  be  a  committee  to  be  appointed  by  Mr.  Kir- 
stein  .’ 

Mr.  Ray:  I  would  prefer  to  have  it  appointed  by  Kir- 
stein. 

Dr.  Feldman :  I  move  we  make  a  request  to  Mr.  Kirstein 
that  he  appoint  a  suitable  committee  to  consider  the  request 
of  the  infants’  wear  group  for  special  classification. 

5llr.  Rav:  The  recommendation  is  that  we  recommend 
to  the  Administrator  that  the  infants’  and  children’s  wear 
be  excluded  from  the  industry  and  made  a  special  class. 

Mr.  Dubinskv:  Mav  I  formulate  a  motion.  I  make  a 
♦ 

motion  that  sub-committee  “D”  be  appointed  to  consider 
the  request. 

Mr.  Zuckerman:  That  is  all  I  ask  for.  I  don’t  think  Mr. 
Ray’s  suggestion  was  in  order. 

Dr.  Feldman:  It  may  set  a  precedent  but  I  don’t  see 
how. 

Mr.  Ray:  All  indicate  by  voting  Aye.  The  amendment 
is  carried. 

Mr.  Zuckerman:  Thank  you  gentlemen.  I  am  at  your 
call  whenever  you  see  fit  to  call  upon  me. 
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7289  Confidential 

Summaries  of  Testimony  and  Briefs 

Presented  to  the  Apparel  Industry  Committee 

Prepared  by  Economic  Section, 

Wage  and  Hour  Division.  May  17,  1939 


7290  Important 

The  following  material  is  a  summary  of  the  testimony  and 
briefs  submitted  to  the  Apparel  Industry  Committee.  The 
data  and  conclusions  are  those  of  the  witnesses  themselves. 

For  the  convenience  of  Committee  members  the  Branches 
of  the  Industry  are  numbered  in  alphabetical  order.  Where 
there  is  no  summary  shown  for  any  Branch,  there  was  no 
testimony  or  brief  presented.  However,  there  will  be  a  re¬ 
port  on  each  of  the  Branches  of  the  Apparel  Industry. 
These  detailed  reports  will  contain  the  analyses  and  inter¬ 
pretations  of  the  Economic  Section  of  the  Wage  and  Hour 
Division. 


Branches  of  the  Apparel  Industry 1 11 i 


1.  Artificial  Flowers 

2.  Belts  (men’s  and 

women’s) 

3.  Blouses  and  Shirtwaists 

4.  Buttons 

5.  Caps  and  Cloth  Hats 

6.  Children’s  and  Infants’ 

Wear 

7.  Coats,  Suits  and  Skirts 

8.  Corsets 

9.  Dresses 

10.  Embroideries 

11.  Garters,  Suspenders  and 

Armbands 

12.  Gloves 

13.  Handerkerchiefs 

14.  Ladies  ’  Handbags 

*  *  * 


15.  Men’s  Clothing 

16.  Men’s  Neckwear  and 

Scarfs 

17.  Men’s  Woven  Under¬ 

wear 

18.  Rainwear  (mean’s  and 

women’s) 

19.  Shirts,  Collars  and 

Pajamas 

20.  Umbrellas 

21.  Women’s  Woven 

Undergarments 

22.  Wr omen’s  Neckwear 

23.  W'ork  Clothing  and 

Miscellaneous  Cotton 
Apparel 

•  *  * 


i  Solely  for  purposes  of  presentation  of  these  summaries  and  reports  by  the 
Economic  Section  of  the  Wage  and  Hour  Division. 
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7576  C  on fidential 

Prepared  by  Economic  Section,  Wage  and  Hour  Division, 
for  Industry  Committee  No.  2 
(6)  Report  of  Infants'  and  Children’s  Wear 

Definition 

The  N.  K.  A.  code  for  the  “Infants’  and  Children’s 
Wear  Industry”  included  the  manufacture  of: 

“Anv  and  all  garments  manufactured  and  sold  as  in- 
fants’  and  children’s  wear  sized  from  infancy  to  and 
including  age  14,  and  commonly  made  available  to  the  pub¬ 
lic  through  infants’  and  children’s  departments  of  depart¬ 
ment  stores  and  specialty  shops  as  infants’  and  children’s 
wear,  including,  but  without  limitation 

(a)  Silk  infants’  wear; 

(b)  Infants’  and  children’s  beach  togs,  creepers  and 
rompers ; 

(c)  Infants’  and  children’s  dresses  sold  as  infants’  and 
children's  wear  and  sized  from  infancy  to  and  including 
age  14,  but  does  not  include  misses’  and  juniors’  dresses 
of  standard  sizes: 

(d)  Baby  boy’s  suits; 

(e)  Infants’  and  children’s  flannelettes; 

(f)  Infants’  bonnets  manufactured  of  rayon,  silk,  crepe 
de  chine,  organdy,  lawn,  pique,  and  similar  fabrics,  made 
by  sewing  machine  or  by  hand,  for  infants  up  to  and  in¬ 
cluding  the  age  of  four; 

(g)  Girls’  eiderdown  coats  manufactured,  styled  and 
sold  in  sizes  ranging  from  six  months  to  and  including  age 
three,  and  manufactured  to  sell  at  wholesale  for  no  more 
than  eighteen  ($18.00)  dollars  per  dozen.” 

i  Infants’  and  Children’s  Wear 

The  code  excluded  the  manufacture  of : 

7577  “ (a)  Bathing  suits; 

(b)  Children’s  coats 

(c)  Sheep-lined  and  leather  coats ; 

(d)  Boys’  separate  pants  and  knickers; 

(e)  Boys’,  children’s  and  infants’  clothing  made  of  pur¬ 
chased  fabrics  woven  or  knitted  of  all  or  part  woolen  con- 
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tent  included  in  the  code  ....  for  the  men’s  clothing  indus¬ 
try,  other  than  blazers,  sport  coats,  jersey  cloth  suits,  wash 
suits,  Eton  and  Rugby  suits,  boys’  overcoats  sizes  one  (1) 
to  six  (6),  boys’  snow  suits,  and  boys’  three  (3)  piece  leg¬ 
ging  sets ; 

(f)  Knitted  cotton  underwear; 

(g)  Woven  cotton  underwear  of  the  so-called  athletic 
type; 

(h)  Garments  made  in  underwear  mills  other  than  those 
made  from  purchased  fabrics; 

(i)  Blouses  and  shirts  not  customarily  worn  as  part  of 
a  suit  or  ensemble; 

(j)  Hosiery; 

(k)  Shoes.” 

All  manufacturers  of  infants’  and  children’s  wear  who 
had  been  under  other  codes  were  required  to  pay  the  wages 
prescribed  by  the  codes  under  which  they  had  operated 
with  three  exceptions.  (1)  The  manufacturers  of  boys’ 
coats,  suits,  and  blazers  who  also  made  infants’  and  chil¬ 
dren’s  wear  were  not  bound  by  the  men’s  clothing  code 
wages  except  for  the  requirement  of  a  40  cent  hourly  min¬ 
imum.  (2)  Some  manufacturers  of  infants’  and  children’s 
bathrobes  were  under  the  Robe  and  Allied  Products  Code, 
while  others  were  included  under  the  code  for  infants’  and 
children’s  wear.  (3)  Manufacturers  who  had  infants’  and 
children’s  wear  except  bathrobes  as  80  percent  or  more 
of  their  total  product  and  who  manufactured  some  gar¬ 
ments  included  in  the  Cotton  Garment  Code  were 
7577  under  the  infants’  and  children’s  wear  code;  if  from 
20  to  SO  percent  of  their  output  was  infants’  and 
children’s  wear,  and  the  remainder  under  the  Cotton  Gar¬ 
ment  Code,  they  could  elect  either  code :  if  less  than  20  per¬ 
cent  of  their  output  was  infants’  and  children’s  wear,  they 
were  placed  under  the  Cotton  Garment  Code. 

The  infants’  and  children’s  wear  code  provided  for  a 
minimum  hourly  wage  of  32*4  cents  for  all  employees  in 
all  sections  of  the  United  States  except  in  the  states  of 
Alabama,  Arkansas,  Florida,  George,  Louisiana,  Missis¬ 
sippi,  New  Mexico,  North  Carolina,  Oklahoma,  South  Caro- 
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lina,  Tennessee,  Texas,  and  Virginia  where  the  minimum 
was  30  cents.  A  later  exception  was  made  for  the  manu¬ 
facture  of  infants’  and  children’s  wear  in  southwestern 
Texas  where  a  minimum  of  20  cents  an  hour  was  provided. 
In  all  sections  employees  manufacturing  blazers,  short 
coats,  and  boys'  Eton  and  Rugby  or  snow  suits,  boys’ 
overcoats  size  1  to  6,  or  boys’  three  piece  legging  sets  had 
a  minimum  hourly  wage  of  40  cents. 

Manufacturers  of  infants’  and  children’s  wear  as  repre¬ 
sented  by  the  United  Infants’  and  Children’s  Wear  Asso¬ 
ciation  have  defined  the  “industry”  as  covering  the  manu¬ 
facture  of  infants’  and  children’s  wear  sized  from  infancy 
to  age  15  including:1 

Infants’  and  children’s  cotton  dresses 
Infants’  and  children’s  silk  and  wool  dresses 
Infants’  and  children's  bathrobes 
Infants’  and  children’s  flannelettes 

Infants’  and  children’s  underwear  of  cotton  and  silk, 
knitted  and  woven 

Boys’  and  baby  boys’  wash  suits  and  novelty  suits 

Infants’  and  children's  play  suits 

Infants’  and  children’s  beachwear 

Infants'  and  children’s  sportswear 

Infants’  and  children’s  bonnets 

Children’s  beachwear 

Silk  infants’  wear 

Creepers 

Rompers 

Novelty  items  of  wearing  apparel  intended  for  the  use 
of  children 
Nightwear 

Brother  and  sister  garments 
Carriage  covers 
Christening  sets  and  layettes 

Infants’  and  children’s  coats,  snow  suits,  leggings  and 
similar  products. 

i  See  Wage  &  Hour  Division,  Hearing  before  Subcommittee  of  Apparel  In - 
dustry  Committee,  Testimony  before  Subcommittee  on  House  Dresses,  Infants’ 
and  Children’s  Wear,  March  17,  1939,  pp.  53-54. 
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7579  Children’s  and  infants’  outerwear  is  included  as 
one  branch  of  the  women’s,  misses’  and  children’s 
“related  industry  group”  in  the  1937  Census  of  Manufac¬ 
tures.  In  1935  the  Census  listed  children’s  outerwear  and 
infants’  outerwear  as  separate  branches  of  women’s 
misses’,  and  children’s  apparel. 

It  is  extremely  difficult  to  define  infants’  and  children’s 
wear.  There  is  overlapping  in  style  and  size  between  in¬ 
fants’  and  children’s  wear  and  apparel  intended  for  older 
persons.  'Women  buy  sportswear  and  cotton  dress  in  chil¬ 
dren’s  wear  sections  of  retail  stores.  There  is  also  similar¬ 
ity  in  the  processes  of  manufacturing  children’s  coats  and 
larger  sized  coats,  children’s  dresses  and  women’s  wash 
dresses,  children’s  underwear  and  underwear  for  adults. 
One  difference  in  process  appears  to  be  in  the  greater  use 
of  tucking  and  embroidery  on  infants’  wear. 

Size  and  Location 

The  1937  Census  of  Manufactures  reported  452  factories 
engaged  primarily  in  producing  infants’  and  children’s 
wear,  with  an  output  valued  at  $82,463,022,  and  employing 
an  average  of  21,119  wage  earners  in  that  year.  In  the 
Spring  of  1939  the  Women’s  Bureau  made  a  wage  survey 
for  the  Wage  and  Hour  Division  and  found  431  establish¬ 
ments,  employing  24,304  workers. 

Between  1935  and  1937  there  was  an  increase  in  the 
value  of  product  of  21  percent ;  and  an  increase  in  the  num¬ 
ber  of  wage  earners  of  23  percent.  Between  1937  and  the 
Spring  of  1939  there  was  another  increase  in  the  number  of 
employees  of  15  percent. 

The  manufacture  of  infants’  and  children’s  wear  is  lo¬ 
cated  mainlv  in  New  York,  Pennsvlvania,  and  New  Jersey. 
These  three  states  accounted  for  80  percent  of  the  wage 
earners  in  1937  and  S3  percent  in  1939  (Table  1).  Con¬ 
necticut  and  Massachusetts  had  S.2  percent  of  the  wage 
earners  in  the  latter  year.  According  to  the  International 
Ladies’  Garment  Workers’  Union,  there  was  a  migration 
away  from  the  New  York  metropolitan  area  to  neighbor¬ 
ing  states  prior  to  1937.1  This 

i  International  Ladies’  Garment  Workers’  Union,  Report  and  Record  of 
the  SSd  Convention,  1937,  p.  136. 
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shift  '/as  continued  between  1937  and  1939*  as  shown  by  table  1. 

Table  1  -  Infants'  and  Children's  Outerwear:  Distri¬ 
bution  of  Factories,  \r**»e  Ea-ncrs  and  Value 
of  Product,  by  St  tea,  1937  and  1939 


Total  United  States 

Number  of  Estab¬ 
lishments 

Wage  Earners 

EE?ii&S9! 

■  1  i  M 

WCZTtMM 

082,463,022 

452 

431 

21,119 

24,304 

California 

12 

265 

244 

740,084 

Connecticut 

10 

168 

1,059 

476,239 

Illinois 

7 2/ 

7 

138 

382 

539,349 

l^ssachusetts 

11 

15 

753 

920 

1,417,128 

New  Jersey 

462/ 

100 

2,916 

5,117 

6,333,373 

New  York 

2Qo2/ 

1925/ 

8,113 

7,946 

50,375,768 

Pennsylvania 

52^/ 

61 

5,832 

7,011 

15,421,350 

Texas 

9 

515 

232 

913,316 

Othor 

29 

25 

2,419 

1,343 

5,745,91® 

Sources:  '."omen's  Bureau  Survey  of  Infants'  and  Children's  ’ "ear.  Census  of 
Manufactures. 


1/  Los  Angeles  and  San  Francisco  industrial  areas. 

2/  All  Cliica  o  industrial  area. 

2/  299  factories,  9,395  wage  earners,  C53i 956,283  value  of  product  in  New  York  - 
Newark  -  Jersey  City  -  industrial  area. 

U  6  factories,  317  wage  earners,  *5237,585  value  of  -roduct  in  Philadelphia  - 
Camden  industrial  area. 

Job’jers  who  perform  no  manufacturing  operations  are  not  included. 

6/  Se-ular  factories. 
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7581  These  data  do  not  cover  Puerto  Rico.  In  1937 
shipments  of  infants’  and  children’s  dresses  from 

Puerto  Rico  to  the  United  States  were  valued  at  $2,342,590, 
or  5.1  percent  of  domestic  production  of  children’s  dresses 
and  of  all  infants’  outerwear.1  The  number  of  establish¬ 
ments  listed  in  the  Annual  Report  of  the  Governor  of 
Puerto  Rico  for  1937-1938  was  about  4  percent  and  the 
number  of  wage  earners  about  7  percent  of  the  number 
shown  in  the  1937  Census  of  Manufactures  for  the  territorial 
United  States.2 

Raw  Materials 

Cotton,  silk,  rayon,  and  wool  fabrics  are  all  used  in  the 
manufacture  of  infants’  and  children’s  wear.  Estimates 
by  the  N.  R.  A.  Code  Authority  were  that  50  percent  of  the 
cloth  used  in  children’s  and  infants’  garments  covered  by 
the  code  was  cotton,  25  percent  rayon,  13  percent  wool,  10 
percent  silk,  and  2  percent  linen.3  The  March,  1939  price 
index  for  cotton  goods  as  a  whole  was  from  20  to  25  per¬ 
cent  lower  than  in  1935,  while  prices  of  raw  silk  were  from 
33  to  50  percent  higher.  The  price  of  rayon  was  about  10 
percent  lower  and  the  price  of  woolen  and  worsted  goods 
was  about  the  same  as  in  1935. 

While  these  price  indexes  cover  all  woolen  and  worsted 
goods  and  all  cotton  goods  used  in  apparel  and  are  for  raw 
silk  and  rayon  by  the  pound  rather  than  for  manufactured 
silk  and  ravon  fabrics,  tliev  irive  some  indication  of  the 
change  in  prices  of  the  raw  materials  used  by  infants’  and 
children’s  wear  manufacturers. 

Materials  used  are  mainly  of  domestic  manufacture.  Fine 
organdies  and  dotted  Swisses  are  imported  from  Switzer¬ 
land  for  use  in  more  expensive  girls’  and  infants’  dresses. 
The  duty  on  dotted  Swiss  and  all  other  fine  cottons  was 
reduced  in  the  trade  agreement  with  Switzerland  to 

7582  35  percent  ad  valorem.  The  duties  had  ranged  from 
37.35  percent  to  48.75  percent  ad  valorem  so  that  the 

1  Bureau  of  Foreign  and  Domestic  Commerce,  Monthly  Sumviary  of  Foreign 
Commerce ,  December,  1938,  p.  50. 

2  Annual  Report  of  the  Governor  of  Puerto  Rico,  1937-38,  p.  167,  ff. 

a  N.  R.  A.  Evidence  Study  No.  19  (July,  1935),  p.  11. 
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trade  agreement  resulted  in  a  duty  reduction  of  from  about 
6  percent  to  about  28  percent.  The  lawns,  nainsooks,  or¬ 
gandies,  imitation  dotted  Swisses  and  other  light  fabrics 
used  in  the  bulk  of  the  light  cotton  dresses  as  well  as  the 
heavier  cottons  used  in  other  children's  clothes  are  produced 
domestically.1 

Marketing 

Manufacturers  of  infants’  outerwear  in  1935  sold  77  per¬ 
cent  of  their  output  to  retailers  including  chain  stores  and 
23  percent  of  their  output  to  wholesalers  and  jobbers  (table 
2).  Manufacturers  of  children’s  outerwear  sold  an  even 
higher  fmoportion — 87  percent — of  their  output  direct  to  re¬ 
tailers  (including  chain  stores  and  retail  stores  owned  by 
the  manufacturers).  The  typical  retail  price  mark-ons  of2 
infants’  wear  and  girls’  wear  in  department  and  specialty 
stores  in  1937  ranged  from  34.9  percent  in  basements  to  39.0 
percent  in  the  main  store  infants’  wear  departments  of  de¬ 
partments  stores  (table  3). 

1  U.  S.  Tariff  Commission,  Concessions  Granted  by  the  United  States  in  the 
Trade  Agreement  irith  Switzerland .  p.  171. 

=  “  Ratio  of  the  difference  between  accumulated  merchandise  costs  and  ac¬ 
cumulated  merchandise  retails  expressed  in  terms  of  the  retail  amount.”  Na¬ 
tional  Retail  Drygoods  Association,  Departmental  Merchandising  and  Operat¬ 
ing  Results  of  Department  and  Specialty  Stores,  1037,  p.  6. 
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Table  2  -  Infanta'  And  Children's  Outerwear. 
Distribution  Of  Manufacturers '  Sales  By  Type  Of  Outlet,  1955. 


Percentage  of 
Distributed. Sales _ 

Channel  of  Primary 
Distribution 

Children's 

Outerwear 

(a) 

Infants' 

Outerwear 

(b) 

Own  '..hole sale  drenches 

5.2 

Industrial  and  Other 
Large  Users 

0.2 

’.Wholesalers  and 

Jobbers 

9.5 

22.7 

Own  Retail  Stores 

(e) 

Retailers  (Including 
Chain  Stores) 

86.7 

77.5 

Household  Consumers 

0.6 

Total  Distributed 

Sales 

100.0 

100.0 

Sales  Negotiated 
Through  Agents, 
Brokers  and  Com¬ 
mission  Houses 

9.7 

6.8 

Children's  Outer¬ 
wear  (a) 


Kunber  of  Plants 


Total 


Selling 

Exclu- 

sively 


Infants'  Outer- 

rear  (*>) 


Total  'Selling 
Ijjcclu- 

sivelv 


270  (c) 


54 

256 

8 


40 


21 

200 

2 


74  (d) 


52 


57 


14 


(f) 


(f) 


(f) 


Source:  Census  of  Business,  1955 

(a)  Total  Distributed  Sales  of  (-55,119,000,  including  >218,000  purchased  merchan¬ 

dise  sold  without  processing  and  (.158,000  received  for  processing 
materials  owned  by  others. 

(b)  Covers  Total  Distributed  Sales  of  07,567,000  including  >7,000  purchased 

merchandise  sold  without  processing. 

(c)  There  were  also  101  plants  which  made  no  sales  but  received  >5,810,000  for 

processing  materials  omed  by  others. 

(d)  There  were  also  S  plants  which  made  no  sales  but  received  ,45,000  for  pro¬ 

cessing  materials  owned  by  others. 

(e)  Sales  to  own  retail  stores  combined  with  sales  to  retailers  to  avoid 

disclosure  of  individual  operations. 

(f)  Not  available. 
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Table  3  -  Infants*  ~nd  Girls*  Wear:  Typical  Retail 
Price  liarkon  in  Department  ?nd  Specialty  Stores,  1937. 


Jiain  Store 

Dent. 

Basement, 
Girls'  t 

Class  of  Store 

Girls' 

•'ear 

Infants'  ’fear 
Deoartnerfc 

I.  Stores  rdth  sales  of 

0500,000  or  over 

A.  Derartaant  stores 

with  sales  of  •  05OO,OOC 
to  01,000,000 

33.3 

37.6 

From  .'1,000,0.x)  to 
02,000,000 

38.1 

37.6 

34.9 

From  $2,000,000  to 
05,000,000 

30.6 

33.1 

35.7 

Proo  05,000,000  to 
010,000,000 

39.0 

37.9 

36.4 

Over  010,000,000 

38.7 

37.8 

35.3 

3.  Specialty  stores  with 
sales  of  over 

0500,000 

33.8 

38.1 

C.  All  stores 

38.5 

37.8 

35.5 

II.  Stores  rdth  sales  under 
0500,000 

37.3 

37.4 

Source;  National  Retail  Dry  Goods  Assn.,  Denartnen^al  Lerchandlsln?  and  Operating 
Results  of  Department  and  J-»ecialt^  Stores.  1937 
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7585  Financial — Competitive  Conditions 

The  Census  of  Manufactures  for  1937  lists  346  regular 
and  106  contract  factories  engaged  primarily  in  the  manu¬ 
facture  of  infants’  and  children’s  outerwear.  Regular  fac¬ 
tories  had  an  average  of  46  wage  earners  per  establish¬ 
ments  for  the  year  as  a  whole  and  contract  factories  aver¬ 
aged  49  wage  earners,  while  the  average  value  of  product 
in  both  types  of  establishment  was  $1S2,000. 

Most  of  the  firms  in  the  industry  have  only  one  factory. 
In  1934  96.6  percent  of  the  firms  had  one  factory,  2.6  percent 
had  2  factories  each,  and  less  than  1  percent  had  3,  4,  or 
5  plants.1 

The  relativelv  small  size  of  each  factorv  and  the  fact 
that  there  are  almost  as  many  firms  as  factories,  the  exist¬ 
ence  of  contracting,  and  the  fact  that  it  is  relativelv  easv  to 
set  up  a  factory,  make  the  manufacture  of  infants’  and 
children’s  wear  highly  competitive. 

Hand  embroidered  infants’  and  children’s  dresses  are  im¬ 
ported  from  the  Philippine  Islands  and  from  China.2  Sta¬ 
tistics  on  imports  of  children’s  wear  are  not  available.  Ex¬ 
cept  for  those  from  the  Philippines,  they  are  subject  to  a 
90  percent  duty. 

Union  Agreements 

Both  the  International  Ladies’  Garment  Workers’  Union 
and  the  Amalgamated  Clothing  Workers  of  America  have 
collective  agreements  with  firms  manufacturing  infants’  and 
children’s  wear.  The  minimum  wage  rates  provided  for 
“manufacturing”  employees  in  the  agreements  in  force  be¬ 
tween  the  International  Ladies’  Garment  Workers’  Union 
and  manufacturers  in  the  New  York  metropolitan  area,  in 
Troy,  New  York,  in  Massachusetts,  New  Jersey,  Pennsyl¬ 
vania,  St.  Louis  and  Kansas  City,  Missouri,  and  in  4  cities 
in  Texas,  are  shown  in  table  4.3  In  this  table  the  lowest 
and  highest  minimum  rates  for  various  occupations  pro¬ 
vided  in  collective 

1  N.  R.  A.,  Evidence  Study  No.  19,  p.  4. 

2N.  R.  A.,  Evidence  Study  No.  19,  p.  19;  and  United  States  Tariff  Commis¬ 
sion,  Concessions  Granted  by  the  United  States  in  the  Trade  Agreement  with 
Switzerland,  p.  230. 

3  Only  agreements  giving  weekly  hourly  wage  rates  are  covered. 


IfcDle  Lf.  -  Itinimun  V.'age  Rates  Provided  In  0  Collective  end  21  Independent  Agreements  Do  to, ■eon  The 
International  Ladies'  Garment  Workers'  Union  ,:nd  Infants'  And  Children's 

Wear  Manufacturers,  May,  1959 
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7587  agreements  are  given.  For  each  occupation  the  low¬ 
est  figure  is  the  lowest  minimum  found  in  any  con¬ 
tract,  and  the  highest  minimum  is  the  highest  one  men¬ 
tioned  in  any  contract. 

The  lowest  union  ware  rates  are  those  for  Texas  firms 
(one  collective  agreement  with  an  association  of  employers 
and  4  agreements  with  independent  firms) ;  the  blanket 
minimum  is  from  20  to  25  cents  per  hour.  The  next  lowest 
is  for  one  firm  in  Troy,  N.  Y.,  with  a  minimum  of  271/->  to 
30  cents  per  hour  for  examiners  and  finishers.  In  most 
other  agreements  the  minimum  is  fixed  at  321/4J  35,  37,  and 
40  cents  and  above  per  hour. 

The  Women’s  Bureau  survev  of  wages  earned  bv  workers 
in  infants’  and  children’s  wear  factories  (made  in  the 
Spring  of  1939  for  the  Wage  and  Hour  Division)  found 
average  hourly  earnings  in  union  firms  ranging  from  31 
cents  per  hour  in  Texas  to  54.9  cents  in  New  York  City 
(table  5).  In  up-state  New  York,  the  average  union  hourly 
earnings  were  40.6  cents  per  hour.  The  earnings  in  union 
factories  were  uniformly  higher  than  in  non-union  shops 
except  in  Connecticut,  where  the  difference  was  3.5  cents 
in  favor  of  the  non-union  workers.  In  all  other  states  and 
cities  the  workers  in  union  firms  earned  from  3.5  cents  to 
8.8  cents,  per  hour  more  than  the  non-unionists : 


IHU*  5  -  Ararat*  Hourly  Saminrs  Of  Employees  In  Union  And  Non-Union  Pina*  thmafasturing 

Children's  And  Infants'  Outsrvear 
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7589  Wages 

The  study  of  the  Women’s  Bureau  showed  average  hourly 
earnings  in  the  Spring  of  1939  to  have  been  41.3  cents.  The 
field  investigation  of  wages  in  fants’  and  children’s  outer¬ 
wear  factories  covers  “238  firms  or  55  percent  of  the  firms 
known  to  be  in  business”. 

“These  factories  were  located  in  every  state  having  3 
or  more  factories  and  in  2  states  with  fewer  factories.  The 
number  employed  in  factories  scheduled  was  16,881  persons, 
or  69.5  percent  of  the  total  employees  in  factories  in  the 
Spring  of  1939.  Home  workers,  who  are  a  part  of  the  em¬ 
ployees  of  this  industry,  have  not  been  included  in  the  study 
as  time  did  not  permit  visits  to  individual  houses  to  ascer¬ 
tain  hours  worked  and  earnings. 

“This  industry  centers  in  New  York,  Pennsylvania,  and 
New  Jersey,  over  80  percent  of  the  workers  being  employed 
in  these  States.  In  the  survey  there  is  a  slight  difference 
in  the  proportion  covered  in  the  New  York  area  as  compared 
with  the  proportion  of  the  total  number  of  workers  in  this 
area ;  however,  it  is  too  small  to  affect  earnings  by  any  ap¬ 
preciable  amount. 

“The  pay-roll  period  for  which  data  were  obtained  was 
in  February,  March,  or  April  although  a  very  few  firms 
asked  that  earlier  months  be  used  as  they  were  more  rep¬ 
resentative  of  a  normal  period  of  operation.” 

Hourly  arnings  throughout  the  United  States  ranged 
from  less  than  25  cents  to  over  $1.00  (table  6).  Of  the 
wage  earners  surveyed, 

21.5  percent  received  less  than  30.0  cents  per  hour 

30.0  percent  received  less  than  32.5  cents  per  hour 

41.6  percent  received  less  than  35.0  cents  per  hour 

52.1  percent  received  less  than  37.5  cents  per  hour 

59.5  percent  received  less  than  40.0  cents  per  hour 
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Ta*'ic  6  -  Infants'  and  Children ' a  Outerwear:  PcrccRtc^: 
Distri  -ution  of  Hourly  ..arnin^r,  Spring,  1939 


Hourly  f  amines 

-  - - -  ■  ■■  - - i  i. 

Employees 

Percent 

Cunulativc  Percent 

Under  25. C 

123 

.7 

.7 

25.0,  under  27.5 

2,341 

14.3 

15.0 

27.5,  un.Ier  30.0 

1,065 

6.5 

21.5 

30.0,  under  32.5 

1,300 

8.5 

30.0 

32.5,  under  35.0 

1,912 

11.6 

41.6 

35.0,  under  37.5 

1,722 

1C. 5 

52.1 

37.5,  under  40.0 

1,217 

7.4 

59.5 

40. 0,  under  42.5 

1,225 

7.5 

67.0 

47.5,  'onder  45.0 

927 

5.6 

72.6 

45.0,  under  47.5 

900 

5.5 

70.1 

47.5,  under  50. C 

660 

4.0 

32.1 

30.0,  under  55.0 

953 

5.3 

37.9 

55.0,  under  60.0 

526 

3.2 

91.1 

60.0,  under  65.0 

352 

2.1 

93.2 

t>3.0,  under  70. 0 

233 

1.4 

94.6 

70.0,  under  SO.O 

214 

1.3 

95.9 

20.0,  under  90.0 

135 

.S 

96.7 

90.0,  under  100.0 

164 

1.0 

97.7 

100. u,  and  over 

363 

2.3 

100.0 

Source:  '.'o..’en's  Durcau  Survey  of  Infants'  end  Children's  Outerwear,  o-rinp,  1939. 


Average  eamin's  ranged  fron  30.9  cents  per  hour  in  7e  .as  ar..l  31.2  cents  per 
hour  i  .  Lapland  and  Vir'inin  to  53.9  cents  er  hour  ir.  shops-  located  in  Ne--  Yorl: 
Citv  (t- hie  7).  In  "c.ias,  of  the  145  "orders  s urvrcped,  50  percent  received  less 
than  30.0  cents  per  hour;  69.7  nerccnt  received  less  than  32?  cents;  70  percent 
less  than  35  ccnt.s;  04.9  percent  less  than  37'*  cents;  and  90.4  percent  less  than 
40  cents  '->er  hour.  In  shops  located  in  !'cw  York  City,  of  the  3,373  ••’orhers  in¬ 
volved,  5.4  percent  received  less  than  30.0  cents  per  hour;  9.2  percent  less  than 
3-  cento;  13.1  percent  less  than  35  cents;  2.7.4  percent  less  than  37f  cents;  and 
23.7  percent  less  than  40  ccnt.s  ’->er  hour. 
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7593  Infants’  and  Children’s  Outerwear. 

Possible  Effect  of  Various  Minimum  Wage  Rates  on  Total 

Wage  Bill. 

The  mere  determination  of  the  number  of  percentage  of 
the  total  employees  receiving  less  than  a  certain  wage 
throws  little  light  on  the  subject  of  the  effect  of  such  a 
minimum  -wage  rate  on  the  total  wage  bill.  The  low  paid 
employees  receive  less  than  a  proportionate  share  of  the 
wage  bill.  A  minimum  wage  rate,  therefore,  which  neces¬ 
sitates  an  increase  in  wages  for,  let  us  say,  30  percent  of 
the  employees,  may  result  in  a  very  slight  increase  in  the 
wage  bill.  In  order  to  measure  the  effect  of  a  minimum 
wage  rate  on  the  wage  bill  it  is  necessary  to  determine 
what  percentage  of  the  total  wage  bill  is  received  by  each 
employee  or  group  of  employees  and  then  multiply  that 
percentage  of  the  wage  bill  by  the  percent  the  wages  of  the 
individual  or  group  are  increased.  This  calculation  is  re¬ 
peated  for  each  group  receiving  less  than  the  proposed 
minimum.  The  sum  of  the  results  will  be  the  percentage 
increase  in  the  total  wage  bill  necessitated  by  the  establish¬ 
ment  of  the  proposed  minimum  wage. 

If,  for  example,  a  minimum  wage  rate  of  32.5  cents  per 
hour  were  established  for  infants’  and  children’s  wear  the 
wages  of  those  employees  receiving  between  25.0  and  27.5 
cents  (26.25  cents)  per  hour  would  be  increased  by  23.8 
percent.  Each  of  these  employees,  however,  receives  only 
63.6  percent  of  the  average  wage.  The  group,  amounting 
to  15.0  percent1  of  the  total  number  of  employees,  received 
9.5  percent  of  the  wage  bill  (15  percent  of  employees  x  63.6 
percent  of  the  average  wage).  A  23.8  percent  increase  of 
9.5  percent  of  the  wage  bill  would  necessitate  an  increase 
in  the  total  w’age  bill  of  2.27  percent.  In  a  like  manner, 
increases  to  other  groups  receiving  less  than  32.5  cents 
per  hour  are  computed  and  the  increase  in  the  wage  bill 
resulting  from  the  increase  to  each  group  are  totaled. 
Thus  the  establishment  of  a  minimum  wage  of  32.5  cents 
would  necessitate  an  increase  in  the  total  wage  bill  of  3.12 
percent  (table  8). 


i  Includes  0.7  of  one  percent  receiving  less  than  25.0  cents  per  hour. 
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Table  S  -  Infants '  an;’.  Children’s  car:  Calculation  of  the 
Percentage  Increase  in  the  Total  '  aye  Hill  Directly 
Resulting  from  the  Establishment,  of  a  32*  cent 
JininuiA  "age  .late 


t  id-point 
of  wage 
rato 

£TOU D 

Average 

-./age 

rate 

Ratio  of 
mid-point 
of  \.*age 
rate  to 
average 
vrarr  rate 

Percent  of 
employees 
receiving 
the  wage 
rate 

Percent  of 
-age  bill 
received 
by 

croon 

Percent -in¬ 
crease  of 
wages  in 
group  ex¬ 
pressed  as 
decimal 

Percent 
increase 
in  total 
tra-e 
>>ill 

26.25 

*  41.3 

-  .636 

X 

15.0 

.  9.54 

X 

.233 

2.27 

23.75 

*  41.3 

-  .696 

X 

6.5 

.  4.52 

X 

.130 

0.59 

31.25 

*  41.3 

-  .757 

X 

3.5 

»  6.43 

X 

.040 

0.26 

Total  increase  in  wage  bill  3.12 


A  minimum  wa~e  of  30.0  cents  per  hour  would  necessitate  on  increase  in  the 
total  wage  bill  of  1.56  percent;  a  minimum  of  35.0  cents  per  hour  would  necessi¬ 
tate  an  increase  of  5.29  percent;  a  minimum  of  37.5  cents  "ould  necessitate  an 
increase  of  9.13  percent;  and  a  minimum  of  40.0  cent3  •  ould  necessitate  an  in¬ 
crease  of  11.51  porcent  (table  9). 


Table  S  -  Infants'  and  Children's  ..-oar:  Percentage  Increase 
in  the  Total  ba-e  dll  Directly  Resulting  Fro'1,  the 
Establishment  of  a  30  ,  32\  35,  37*,  and  40  Cent 
ilniiaum  'lag©  .late  a/ 


liinimun  Hourly 

Varo  .(ate  of: 

Percentage  Increase 
in  Total  .are  -dll 

30. C  Cents 

1.56 

32.5  Cents 

3.12 

35.0  Cents 

5.23 

37.5  Cents 

8.13 

40.0  Cents 

11.51 

Figures  do  not  include  increases  in  tho  wage  bill  nocossary  to  raise  up  to 
i  25  cents  the  wages  of  those  employees  (123)  receiving  loss  than  25.0  cents 
per  hour  (0.04  of  one  percent). 
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7595  The  above  calculations  do  not  include  increases 
which  might  be  granted  to  "wage  earners  whose  wages 
are  now  above  the  various  minima  nor  do  they  take  account 
of  possible  increases  in  the  productivity  of  the  wage  earn¬ 
ers.  The  significance  of  these  factors  is  so  uncertain  as  to 
defy  any  exact  calculation  in  advance. 

N.R.A.  experience,  although  not  definitive  or  uniform, 
seems  to  indicate  that  increases  to  workers  receiving  above 
the  minimum  wage  rate  do  follow  after  a  lapse  of  time  and 
under  favorable  circumstances.  These  increases  are,  how¬ 
ever,  not  proportionately  so  large  as  those  directly  effected 
by  the  minimum  wage  rate.  Furthermore,  apart  from 
N.R.A.  data,  opinions  of  interested  parties  vary  from  the 
declaration  that  an  immediate  and  complete  maintenance 
of  prior  differentials  will  be  continued,  necessitating  in¬ 
creases  to  everybody  receiving  wages  above  the  minimum 
rate  to  the  exactly  opposite  statement  that  prior  differen¬ 
tials  have  little  or  no  bearing  on  any  increases  granted. 
It  would  seem  that  increases  to  workers  above  the  mini¬ 
mum  rate  depend,  apart  from  any  special  factors  affecting 
particular  firms,  or  general  business  conditions,  the  demand 
for  the  particular  commodity  and  the  bargaining  strength 
of  labor. 

Possible  Effect  of  Various  Minimum  Wage  Rates  on 

Operating  Costs 

Labor  cost  comprises  only  one  portion  of  total  operating 
cost  of  manufacturing  establishments.  Hence  the  percent¬ 
age  increase  in  operating  cost  resulting  from  any  given 
minimum  wage  will  be  smaller  than  the  corresponding  in¬ 
crease  in  labor  cost  alone.  The  effect  of  a  minimum  wage 
on  operating  cost  will  depend  on  the  ratio  of  labor  cost  to 
total  operating  cost  as  well  as  its  influence  on  the  wage  bill. 

While  there  are  differences  in  the  ratio  of  labor  cost  to 
operating  cost  among  establishments,  the  Women’s  Bureau 
survey  found  labor  cost  to  be  about  30  percent  of  total 
operating  cost.  The  Bureau  obtained  cost  data  from  50 
firms  located  in  9  states.  None  of  these  firms  were  located 
in  New  York  City.  Of  the  firms  from  which  data 
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7596  were  secured,  26  reported  labor  cost  to  be  on  the 
'  average  2S  percent  of  operating  cost.  The  other  24 
firms  reported  labor  cost  to  be  on  the  average  36  percent 
of  manufacturing  cost.  From  these  averages  it  may  be 
assumed  that  with  reference  to  plants  located  outside  of 
Ncit  York  City  labor  cost  represents  about  30  percent  of 
total  operating  cost.  On  this  basis  the  direct  effect  of  a 
30  cent  minimum  wage  would  be  to  increase  total  operating 
cost  by  an  average  of  0.47  of  one  percent.  A  32%  cent  min¬ 
imum  would  increase  the  average  operating  cost  by  0.94  of 
one  percent;  a  35  cent  minimum  would  necessitate  an  in¬ 
crease  in  operating  cost  of  1.59  percent;  a  37%  cent  mini¬ 
mum  would  increase  operating  cost  by  2.44  percent ;  and  a 
40  cent  minimum  would  increase  operating  cost  by  3.45 
percent. 


Table  10 — Infants’  and  Children’s  Wear:  Percentage  in¬ 
crease  in  Operating  Cost  Directly  Resulting  From  the 
Establishment  of  a  30,  32%,  35,  37%,  and  40  cent 


Minimum  Wage  Rate. 

Minimum  Hourly 
Wage  Rate  of 
30.0  Cents 

32.5  “ 

35.0  “ 

37.5  “ 

40.0  “ 


Percentage  Increase 
in  Operating  Cost 
0.47 
0.94 
1.59 

2.44 

3.45 


Effect  of  Increased  Operating  Cost  on  Prices. 

It  has  already  been  pointed  out  that  from  77  to  87  percent 
of  infants’  and  children’s  outerwear  is  sold  directly  to 
retail  stores  (including  chain  stores).  This  indicates  that 
the  only  increases  in  price  arising  out  of  the  establishment 
of  a  minimum  wage  rate  are  those  resulting  from  the  in¬ 
crease  in  manufacturers’  operating  cost  plus  the  usual 
retail  markon.  It  has  also  been  noted  that  the  normal 
retail  markon  for  infants’  and  children’s  wear  ranges  from 
35  to  39  percent.  If  the  increases  arising  out  of  the  estab¬ 
lishment  of  a  minimum  wage  rate  were  passed  on  to  the 
consumer,  the  establishment  of  the  various  minima  would 
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result  In  prioe  inoreases  ranging  from  about  one  percent  for  a  30  cent  minimum  to  i 
about  5  percent  for  a  40  cent  minimum  (see  table  10  showing  effect  of  various  min-j 
imua  wage  rates  on  operating  cost). 

Possible  Jffect  of  /arlous  Liniaua  Waite  tates  on  Total  hags 

j 

bill  in  the  different  btates  and  Cities 

| 

Previously  the  effects  of  various  minima  have  been  shown  for  the  wage  bill 

I 

and  operating  cost  in  the  United  States  as  a  whole.  Information  oan  be  given  as 
to  the  possible  effects  of  the  various  minima  on  the  wage  bills  in  the  individu-  1 
al  areas  of  production. 

The  smallest  percentage  increase  in  the  total  wage  bill  resulting  from  the 
establishment  of  minima  up  to  40.0  cents  would  ooour  in  California,  and  the  lar¬ 
gest  would coour  in  Texas.  At  a  40  cent  minimum  the  smallest  change  is  shown  in 
New  York  City  with  an  increase  in  the  wage  bill  of  3.09  percent,  and  the  largest 
is  shown  in  Texas,  where  the  wage  bill  would  be  increased  by  30.59  percent  (table 
U). 


Table  11  -  Infants'  and  Children's  ’..ear:  Percenta-e  Inorease  in 
the  Total  Wage  Bill  in  States  and  Cities  Directly  Resulting 
Prom  the  Jstablishment  of  a  30,  32V,  35,  57V,  and  a  40  Cent 
minimum  Wage  late 


llnimum  [ 
Hourly 

’•'aS* 

.late 


o 

» 


9 

* 


! 


30.0  Cental  0.02 

32.5  Cental  elS 
35.0  Cental  .71 

37.5  Cents!  1.91 
40.0  Cents!  3.68 


2.62' 

5.10 

8.33 

12.30 

16.95 


3.46 

6.92 

11.02 

15.91 

21.19 


1.08!  3.30 
2.20!  7.76 
3.85! 14.35 
!  6.86! 21.27 
jll.28! 28139 


T 


t 


1.84j  1.30t  2.31.'  0.30  2.65(0.93 
?.  1412.57!  4.57:  .64*  5.28!  1.89’ 
7.48‘.4.36j  7.8lj  1.15!  8.74!  3. Z 


3. 1L  5.8' 
5.91i  11.00 
9.69 


16.95 


11.58!  6. 70- 12.01-  1.93  13.04;  4.9S  14.491.23.52 
16.24!  9.52!  16. 78j  3.0Sj  17.95;  7.23  19.99J  30.5S 
!  I  .  I  l 


I 


I 


(13S>E) 


7597 


BEST  COPY  AVAILABLE 


from  the  original  bound  volume 


347 


7598  Possible  Effect  of  Various  Minimum  Wage  Rates  on 
the  Wage  Bill  in  Establishments  with  Specified 
Average  Hourly  Earnings. 

The  average  hourly  earnings  of  wage  earners  differ  as 
among  establishments.  The  Women’s  Bureau  Survey 
found,  for  example,  the  average  hourly  earnings  of  all 
employees  in  the  lowest  wage  group  of  establishments  to  be 
between  25.0  cents  and  under  27.5  cents,  and  in  the  highest 
wage  group  of  establishments  the  average  hourly  earnings 
to  be  between  $1.25  and  $1.50  (table  12).  Of  the  238  firms 
studied,  135  or  57  percent  of  the  establishments,  employing 
12,081  wage  earners  or  74  percent  of  the  total,  paid  average 
hourly  earnings  of  from  32.5  cents  to  47.5  cents.  About  15 
percent  of  the  firms  employing  about  9  percent  of  the  wage 
earners  paid  average  hourly  earnings  of  from  25.0  cents  to 
32.5  cents.  And  28  percent  of  the  firms  employing  about  17 
percent  of  the  workers  paid  average  hourly  earnings  of 
from  47.5  cents  to  $1.50. 

It  should  be  noted  that  even  in  those  areas  where  wages 
are  lowest  some  establishments  maintain  relatively  high 
average  wages.  In  Texas,  for  example,  the  average  hourly 
wage  for  all  establishments  is  30.9  cents  per  hour,  yet  2 
firms  maintained  plant  averages  of  from  32.5  to  35.0  cents 
per  hour.  Wages  in  Virginia  and  Maryland  present  a 
similar  picture. 

Distribution  of  plants  by  average  hourly  wages  paid 
with  reference  to  geographic  location  is  as  follows : 
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Table  12  -  Infants'  and  Children's  ear:  Distribution 
of  Plants  By  Averago  Hourly  Wages  Paid  by 
States  and  Citios 


Paying  an 
Average 
Hourly 
.a.ro  of: 
(Cents) 


2S.0 

under  27. S I 

27.5 

It 

30.0 

30.0 

ft 

32.5 

32.5 

II 

3a. 0 

35.0 

ft 

37.5 

37.5 

tt 

40.0 

40.0 

ft 

42.5 

42.5 

It 

45.0 

45.0 

tt 

47.5 

47.5 

tt 

50.0 

50.0 

tt 

52.5 

52.5 

tt 

5S.0 

55.0 

tt 

57.6 

57.5 

tv 

60.0 

60.0 

tt 

65.0 

65.0 

tv 

67.5 

67.6 

tt 

70.0 

70.0 

tv 

75.0 

75.0 

M 

80.0 

80.0 

W 

90.0 

100.0 

tv 

125.0 

125.0 

It 

150.0  j 

The  degree  to  which  the  wago  bill  of  individual  establishments  will  be  af- 
fectod  by  a  given  minimum  wage  depends  upon  the  distribution  in  such  plants  of 
the  employees  ar»ng  the  various  wage  groups.  In  plants  with  low  average  hourly 
earnings,  while  generally  there  are  some  esnloyeos  receiving  relatively  high 
wages,  there  will  be  a  heavy  concentration  in  the  low  wage  -roups.  As  the  plant 
average  inoreasee,  the  proportion  of  the  employees  receiving  relatively  high 
wages  generally  Increases  and  a  progres  ively  smaller  numbor  of  mge  earners  is 
concentrated  in  the  low  wage  brackets. 
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lable  13.-  Distribution  of  duployees  Lngaged  in  the  I'roduction  of  Infants'  and  Children's 
Outerwear  in  Jlant3  1  ayin^  specified  <\vora^o  hourly  liases 
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35.0,  under  37.5 
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40.0,  under  42.5 
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45.0,  under  47.5 
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C0.0,  under  90.0 
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100.0  and  over 
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Source:  WoMen'3  ourcau  Study  of  Infants'  and  Children's  Outerwear. 


xaole  13  -  Distribution  of  Employees  Engaged  In  the  Production  of  Infants'  and  Children1 
Outerwear  In  Plants  Paying  Spoclfied  Hourly  Wages. 
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Source  :  Women's  Bureau  Study  of  Infants'  and  Children's  Outerwear. 
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The  effects  of  *  minimum  wage  rate  of  30.0,  32*5,  55.0,  37.5fc  sad  40*0 
cents  per  hour  on  tho  wago  bills  of  establishments  with  specified  pleat  aver¬ 
ages  are  shown  in  table  14.  (See  pp.lS-19for  method  of  calculation.) 


Table  14  -  Infants'  and  Children's  '.ear:  Percentage  Znoroase  in 
Wage  Bill  of  Plants  Having  Sp  ^cified  Average  Hourly  fcrnings 
Directly  Resulting  Prom  the  -etablishment  of  hinlmm  Wage 
:iates  of  30,  32^,  35,  37iV,  and  40  Cents  Per  Hour. 


l'.inimum 


[Increase  in  wage  bill  of  plants  with  average  hourly  earnings  oft 


Hourly 

Wage 

Hate  of: 

25.0 

under 

27.5 

27.5 

under 

30.0 

30.0 

under 

32.5 

32.5 

under 

35.0 

35.0 

under 

37.5 

37.5 

under 

40.0 

42.5 

under 

45.0 

45.0 

under 

47.5 

47.6 

under 

50.0 

50.0 

under 

52.5 

30.0  Cents 

32.5  " 

35.0  " 

37.5  " 

40.0  " 

12.7 
21.6 

30.8 
40.1 
49.6 

7.8 

14.3 

21.9 

29.7 

38.1 

7.7 

17.5 
20.0 

27.5 

35.5 

2.9 

5.9 
10.1 
15.5 
21.4 

2.1 

4.3 

7.3 
11.8 
16.8 

1.3 

2.6 

4.6 

7.6 
11.8 

1.5 

5.1 

5.2 
7.9 

11.2 

0.7 

1.4 

2.4 
4.0 
6.2 

0.4 

.9 

1.6 

2.7 

4.4 

0.2 

.6 

1.0 

1.7 

2.8 

:  ininum 
Hourly 
•..nee 
.late  of: 

Increase  in  wage  bill  of  plants  with  avers 

ge  hourly  earnings  of: 

52.5 

mder 

55.0 

55.0 

under 

57.5 

57.5 

under 

60.0 

60.0 

under 

65.0 

65.0 

under 

67.5 

67.5 

under 

70.0 

70.0 

under 

75.0 

75.0 

under 

80.0 

3 

100.0 

under 

125.0 

125.0 

under 

150.0 

30.0  Cents 

32.5  " 

35.0  " 

37.5  " 

40.0  " 

0.1 

.3 

.6 

1.3 

2.4 

Ed 

0.1 

.4 

.9 

1.5 

2.3 

1 

ED 

0.0 

.0 

.1 

.2 

.4 

0.1 

.3 

.4 

.6 

.8 

0.1 

.2 

.4 

.7 

1.2 

0.0 

.0 

.0 

.0 

.0 

0.1 

.3 

.4 

.6 

.9 

0.1 

.2 

.5 

.5 

.6 

0.1 

.2 

.3 

.4 

.5 

i  The  establishment  of  a  minimum  wage  rate  of  30.0  oents  or  more  per  hour 
would  substantially  increase  the  wage  bill  of  those  plants  in  whioh  average 
hourly  earnings  are  extremely  low.  If,  for  example,  a  30.0  cent  minimum  were 
established,  the  wago  bill  of  plants  paying  an  avorago  hourly  wage  of  25.0 
and  under  27.5  cents  nigfrt  be  increased  by  as  much  as  13  percent;  and  a  40.0 
cent  minimum  might  incroa.se  the  wage  bill  of  these  plants  by  as  nuoh  as  50 
percont.  It  should  be  notod,  however,  that  the  sample  studied,  i*iich  inclu¬ 
ded  55  percent  of  the  firms  and  70  percent  of  the  employees,  revealed  only  6 
such  plants,  about  57  percent  of  the  firms  employing  about  74  percent  of  the 
workers  paid  average  hourly  wages  ranging  from  32.5  cents  to  47.5  cents.  The 

(1350E) 


7602 


BEST  COPY  AVAILABLE 


from  the  original  bound  volume 


353 


7603  increase  in  the  wage  bill  directly  resulting  from  the 
establishment  of  a  new  minimum  wage  would  be  con¬ 
siderably  less  on  the  wage  bill  of  these  plants  than  on  the 
plants  paying  the  lowest  wages.  A  minimum  wage  rate  of 
30.0  cents  per  hour  would  increase  the  wage  bill  by  from  2.9 
percent  to  0.4  of  one  percent  and  a  minimum  wage  rate  of 
40.0  cents  per  hour  would  increase  the  wage  bill  by  from 
21.4  percent  to  4.4  percent. 

*•***#« 
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8337  Infants’  and  Children’s  Outerwear  ( 35  cents) 

Definition. 

The  manufacture  of  infants’  and  children’s  dresses,  skirt 
and  blouse  suits,  rompers,  creepers,  sportswear  and  play 
apparel,  including  sunsuits,  gvm-suits,  snow’-suits,  ski- 
suits,  slacks  and  beachwear,  infants’  outerwear,  brother  and 
sister  suits,  baby  boys’  and  boys’  wash  suits  and  similar 
infants’  and  children’s  garments  not  elsewhere  specified, 
from  any  woven  materials  or  from  purchased  knitted  mate¬ 
rials. 

Number  of  establishments  452 

Average  number  of  wage  earners  21,119 

Value  of  products  and  receipts  for  contract  work  $82,463,022 

Source:  Census  of  Manufactures,  1937. 

A  considerable  portion  of  the  products  included  under 
the  division  of  infants’  and  children’s  outerwear  are  made 
in  establishments  whose  primary  products  are  other  than 
infants’  and  children’s  outerwear.  Such  establishments 
are  principally  in  the  Women’s  Wear  group  of  the  industry 
for  which  the  Committee  has  recommended  a  35-cent  mini¬ 
mum  wage  with  but  one  exception. 

Average  hourly  earnings  in  establishments  surveyed 
(Women’s  Bureau  survey  covering  238  plants,  16,881  work¬ 
ers)  whose  primary  products  are  infants’  and  children’s 
outerwear  are  41.3  cents.  The  establishment  of  a  mini¬ 
mum  wage  rate  of  35  cents  per  hour  for  workers  employed 
in  such  firms  will  result,  directly,  in  an  increase  of  5.3 
percent  in  the  total  wage  bill  of  such  firms  and  an  average 
increase  in  their  operating  costs  of  1.6  percent.1  The  Com¬ 
mittee  feels  that  such  a  slight  increase  in  cost  cannot  bring 
about  any  substantial  curtailment  of  employment  in  the 
indust  ry. 

The  only  firms  which  would  have  to  bear  any  considerable 
increase  in  cost,  as  a  result  of  the  establishment  of  a  35- 
cent  minimum  would  be  those  firms  which  are  today  paying 

i  Wage  and  Hour  Division,  Report  on  Infants'  and  Children's  Outerwear, 
pp.  19,  21. 
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an  average  wage  of  321/4  cents  an  hour  or  less.  If  the 
recommended  minimum  is  adopted,  they  will  have  to  in¬ 
crease  their  wage  bills  by  from  20  to  31  percent. 

The  Committee  wishes  to  point  out,  however,  that  these 
lowest-wage  firms,  as  shown  by  the  wage  survey,  constitute 
only  one-seventh  of  the  firms  and  that  they  employ 
8338  less  than  9  percent  of  the  workers  in  the  division. 

The  Committee  has  been  impressed  by  the  fact  that 
these  firms  are  not  concentrated  in  any  one  section  of  the 
United  States,  but  are  scattered  throughout  the  country 
alongside  of  firms  paying  much  higher  scales  of  wages.2 
For  example,  according  to  the  recent  Women’s  Bureau 
survey  submitted  to  the  Committee,  ten  firms  in  New  Jer¬ 
sey  have  average  hourly  earnings  of  321/s  cents  or  less 
while  43  firms  in  that  State  have  average  hourly  earnings 
greater  than  32V_>  cents  and  ranging  up  to  52.5  cents.  Fur¬ 
thermore,  the  wide  geographic  distribution  of  the  lowest- 
wage  firms  makes  it  impossible  for  the  Committee,  even  if 
other  factors  would  warrant,  to  recommend  any  separate 
classification  for  such  firms  at  a  lower  minimum  wage  rate. 
Even’  area  of  production  contains  within  it  both  high  and 
low-wage  members  of  the  division. 

It  was  of  interest  to  the  Committee  to  note  that  of  a 
total  of  24,304  wage  earners  in  this  division  5,117  are  em¬ 
ployed  in  New  Jersey  alone.3  According  to  the  Women’s 
Bureau  wage  survey  referred  to  above,  the  average  wage 
paid  in  New  Jersey  plants  was  the  lowest  paid  by  any  large 
geographical  portion  of  the  entire  division,  being  36.4  cents 
per  hour.  Of  all  the  New  Jersey  workers  in  the  division, 
56.3  percent  received  less  than  35  cents  an  hour  in  the 
Spring  of  1939.4  Yet  the  Minimum  Wage  Bureau  of  the 
Department  of  Labor  of  the  State  of  New  Jersey  in  its 

recentlv  issued  Directorv  Order  No.  3  established  a  mini- 
•>  • 

mum  wage  rate  of  35  cents  per  hour  for  women  workers  em- 


-  Ibid.,  p.  24. 

3  Ibid.,  p.  5. 

4  Ibid.,  p.  17. 
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ployed  on  wearing  apparel.5  This  rate  was  estab- 
8339  listed  in  the  face  of  the  fact  that  the  manufacturers 
of  infants’  and  children’s  outerwear  located  in  New 
Jersey  must,  of  course  compete  with  producers  of  the  same 
articles  elsewhere  who  are  not  subject  to  state  minimum 
wage  rates. 

As  mentioned  above,  a  great  volume  of  the  products  in 
this  division  are  manufactured  in  establishments  which  are 
primarily  engaged  in  the  manufacture  of  other  articles  of 
apparel.  As  a  result  numerous  jurisdictional  difficulties 
were  encountered  by  the  infants’  and  children’s  wear  code 
authority  under  the  X.  R.  A.  Overlapping  occurred  be¬ 
tween  establishments  which  operated  under  the  X.  R.  A. 
codes  for  the  Infants’  and  Children’s  Wear,  the  Cotton 
Garment,  the  Knitted  Outerwear,  the  Underwear  and  Allied 
Products,  the  Dress,  the  Robe  and  Allied  Products,  the 
Undergarment  and  Negligee,  the  Coat  and  Suit,  the 
Women’s  Neckwear  and  Scarf  and  the  Rainwear  indus¬ 
tries.0  The  confusion  created  under  N.  R.  A.  may  be  dis¬ 
cerned  by  reference  to  the  attempts  of  the  infants’  and  chil¬ 
dren’s  wear  code  authority  to  meet  its  jurisdiction  prob¬ 
lems  : 

All  manufacturers  of  infants’  and  children’s  wear  who 
had  been  under  other  codes  were  required  to  pay  the  wages 
prescribed  by  the  codes  under  which  they  had  operated  with 

5  Definitions:  “Wearing  Apparel  and  Allied  Occupations.  The  articles 
referred  to  herein  mean  wearing  apparel  and  accessories,  of  whatever  material 
composed,  commonly  or  commercially  known  as  garments  or  garment  acces¬ 
sories  intended  or  designed  to  be  worn  or  carried  on  or  about  the  person,  and 
shall  include  parts  of  these  articles  and  such  other  articles  as  are  allied  with 
these  through  like  process  of  manufacture.  They  shall  specifically  include  such 
articles  as  cotton  garments;  rayon  garments:  silk  garments;  woolen  garments; 
elastic  and  rubber  garments:  knit  goods;  men’s  coats  and  suits;  rain  coats: 
leather,  rubber  and  fabric  footwear;  handkerchiefs;  hats  and  hat  linings; 
and  such  articles  as  upholstery  and  curtains,  rugs,  pillows,  and  mattresses. 
This  definition  shall  not  include  articles  specifically  included  in  the  wage  order 
promulgated  by  the  Commissioner  of  Labor  for  the  Light  Manufacturing  In¬ 
dustries  *'  John  J.  Tochey,  Jr.,  Commissioner  of  Labor,  Department  of  Labor 
of  New  Jersey. 

*  National  Recovery  Administration,  Division  of  Review,  Work  Materials 
No.  39:  Problems  of  Administration  in  the  Overlapping  of  Code  Definitions 
of  Industries  and  Trades,  Multiple  Code  Coverage,  Classifying  of  Individual 
Members  of  Industries  and  Trades,  p.  70.  Quoted  in  the  Memorandum  Sub¬ 
mitted  by  the  International  Ladies’  Garment  Workers’  Union,  p.  31. 
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three  exceptions:  (1)  The  manufacturers  of  boys’  coats, 
suits,  and  blazers  who  also  made  infants’  and  children’s 
wear  were  not  bound  by  the  men’s  clothing  code  except  for 
the  requirement  of  a  40-eent  minimum.  (2)  Some  manu¬ 
facturers  of  infants’  and  children’s  bathrobes  were  under 
the  Robe  and  Allied  Products  Code,  while  others  were  in¬ 
cluded  under  the  code  for  infants’  and  children’s  wear.  (3) 
Manufacturers  who  had  infants’  and  children’s  wear  ex¬ 
cept  bathrobes  as  80  percent  or  more  of  their  total  product 
and  who  manufactured  some  garments  included  in  the  Cot¬ 
ton  Garment  Code  were  under  the  infants’  and  children’s 
wear;  if  from  20  to  80  percent  of  their  output  was  infants’ 
and  children’s  wear,  and  the  remainder  under  the  Cotton 
Garment  Code,  they  could  elect  either  code;  if  less  than  20 
percent  of  their  output  was  infants’  and  children’s  wear, 
they  were  placed  under  the  Cotton  Garment  Code.7 
8340  The  Committee  is  anxious  to  avoid,  insofar  as  pos¬ 
sible,  the  problems  which  arose  during  X.  R.  A.  as  a 
result  of  the  existence  of  more  than  one  wage  rate  in  the 
same  plant  and  competition  between  producers  of  the  same 
product  at  different  wage  levels.  In  view  of  the  wude  pro¬ 
duction  of  infants’  and  children’s  outerwear  by  firms  en¬ 
gaged  in  the  manufacture  of  other  articles  of  apparel,  it 
believes  that  the  same  wage  rate  as  that  applied  for  prac¬ 
tically  all  of  the  other  divisions  of  the  “Women’s  Wear” 
group  should  be  established  for  the  “infants’  and  Children’s 
Outerwear”  division. 

The  Committee  is  of  the  opinion  that  the  establishment  of 
a  minimum  wage  rate  of  35  cents  an  hour  in  this  division  of 
the  apparel  industry  would  neither  substantially  curtail 
employment  in  such  division  nor  unduly  affect  economic 
and  competitive  conditions. 


•  WTage  and  Hour  Division,  Economic  Section,  Report  on  Infants’  and  Chil¬ 
dren’s  Outerwear ,  p.  2-3. 
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8422  Copy 

Levi  Strauss  and  Company 
Incorporated 

1182  Broadwav 
•> 

New  York 

September  21,  1939 

Mr.  Elmer  F.  Andrews 
Administrator 
Wage  and  Hour  Division 
Department  of  Labor 
Washington,  D.  C. 

Attention  of  Industry  Committee  Section 
Dear  Mr.  Andrews : 

In  acknowledging  receipt  of  the  report  and  recommen¬ 
dation  of  Apparel  Industry  Committee  No.  2,  transmitted 
to  me  by  the  Industry  Committee  Section  under  date  of  Sep¬ 
tember  14,  1939,  I  find  it  impossible  to  use  the  short  form 
letter  also  provided  which  so  conveniently  requires  only 
my  signature  for  approval,  because  I  cannot  approve  either 
the  report  or  the  recommendation. 

I  have  studied  the  documents  sent  me  as  carefully  and 
fully  as  my  available  time  has  permitted.  It  seems  to  me 
that  the  arguments  and  theories  developed  in  an  effort  to 
support  the  Industry  Committee  recommendation  only  fur¬ 
ther  confirms  my  belief,  that  the  proposed  multiple  minima 
are  dangerously  unenforceable,  economically  and  socially 
illogical,  and  represent  an  arbitrary  departure  from  a 
soundly  conceived  administrative  program  for  providing  a 
wage  floor  to  protect  the  least  efficient  workers  against  ex¬ 
ploitation. 

Many  highly  reputable  members  of  industry  (even  those 
on  the  Pacific  Coast  where  they  are  operating  under  much 
higher  State  minimas),  are  agreed  on  this  point,  namely 
a  wage  floor.  They,  like  myself,  are  interested  in  protect¬ 
ing  and  promoting  the  future  of  the  Fair  Labor  Standards 
Act  and  not  to  sabotage  it.  They  are  seeking  a  truly  single, 
but  most  important  simple  enforceable  minimum,  not  a 
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complicated  multifarious  hodgepodge  which  may  also  be 
used  to  promote  dangerously  theoretical  concepts  of  wage 
regimentation. 

The  congratulatory  remarks  in  the  report  concerning  the 
relative  clearness  and  practicability  of  the  proposed  prod¬ 
uct  definitions  refute  themselves.  Even  a  casual  examina¬ 
tion  of  the  multiple-minima  classifications  of  product  shows 
an  amount  of  overlapping  and  confusion  that  will  undoubt¬ 
edly  bring  joy  to  the  heart  of  the  “chiseler”,  despair  to  the 
conscientious  enforcement  officer  and  serious  loss  to  the 
average  law-abiding  employer.  If  experienced  employers 
(and  I  mean  reputable  members  of  industry,  not  so  called 
chiselers)  protest  tlu-ir  inability  to  interpret  the  present 
definitions  and  the  proper  applicable  published  minimas, 
may  I  ask  how  it  will  be  possible  for  only  mildly  experi¬ 
enced  field  and  enforcement  agents  to  enforce  and  inter¬ 
pret  these  definitions?  At  best  therefore,  the  many  con¬ 
flicting  product  definitions  will  result  in  a  varitable  plague 

of  necessarilv  slow  and  economicallv  costlv  hairline  admin- 
•  *  • 

istrative  decisions  which  wll  surely  tend  to  foster  rather 
than  reduce  the  burden  of  unfair  competition — it  will  tend 
to  foster  and  encourage  disrespect  of  the  law  instead  of 
more  or  less  voluntarily  automatic  compliance. 

8423  The  issues  presented  by  this  proposed  majority 
report,  create  in  my  opinion,  a  challenge  to  the  whole 
costly  experiment  involved  in  the  Industry  Committee  ad¬ 
ministrative  procedure.  We  were  told,  I  believe  sincerely, 
that  this  new  plan  would  in  no  way  repeat  the  mistakes  of 
XRA.  Every  assurance  was  given  us  that  the  wholly  im¬ 
partial  and  efficient  fact-finding  services  of  the  U.  S.  Bu¬ 
reau  of  Labor  Statistics  would  be  employed  to  develop  the 
comprehensive  and  reliable  data  and  figures  we  would  need 
in  the  course  of  our  deliberations. 

So  what  happened.  On  June  14th  almost  the  entire  day 
was  spent  by  our  Committee  in  receiving  vitally  important 
statistical  and  economic  data.  Speaking  only  for  myself  I 
know  that  it  was  impossible  to  grasp  clearly  the  vast  num¬ 
ber  of  tabulated  figures  placed  before  us,  let  alone  analyze 
and  apply  them  in  the  most  helpful  and  constructive  man- 
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ner  to  aid  in  the  decisions  which  were  being  forced  upon  us. 

None  of  this  material  was  available  to  Committee  mem¬ 
bers  prior  to  the  June  14th  session.  I  do  not  believe  any 
Industry  Committee  member  could  possibly  have  made  any 
proper  analysis  of  the  Bureau  of  Labor  Statistics  figures 
during  the  brief  and  crowded  hours  of  Committee  discus¬ 
sions  June  15th  and  I  recall  no  thorough  and  intelligent  de¬ 
bate  based  on  these  figures,  or  any  other  pertinent  factor 
even  at  the  final  session  Friday  morning,  June  16th. 

True,  there  did  occur  some  discussion  in  the  subcommit¬ 
tee  meetings,  but  this  constituted  mostly  a  round  table  of 
trading.  The  whole  procedure  can  be  honestly  likened  to  a 
student  attending  a  series  of  lectures  in  preparation  for  a 
Regents  test,  only  at  the  conclusion  of  the  lectures  to  hand 
him  the  test  papers  with  all  answers  filled  out. 

I  \vant  to  make  it  clear  that  my  opposition  to  the  pro¬ 
posed  w'age  order  is  entirely  personal  and  represents  con¬ 
clusions  reached  by  me  through  my  own  experience  supple¬ 
mented  by  actual  occurrences  and  incidents  which  arose 
during  NRA  plus  a  study  of  the  facts  and  figures  presented 
by  impartial  government  officials. 

I  am  firmly  convinced  the  Fair  Labor  Standards  Act  of¬ 
fers  a  great  opportunity  to  wipe  out  the  “slum  areas”  of 
low  industrial  earnings.  I  accepted  the  burden  of  service 
as  a  member  of  the  Industry  Committee  hoping  to  aid,  in 
some  degree,  in  the  development  of  a  sound  basis  for  de¬ 
termining  a  legally  guaranteed  icage-floor  that  would  pro¬ 
tect  any  worker  against  exploitation  and  also  serve  as  a 
practical  basis  on  which  collective  bargaining  would  operate 
to  determine  wage  rates  above  the  minimum.  1  cannot 
agree  to  a  wage  order  proposal  fixing  minimum  wages  from 
the  standpoint  of  average  wages,  and  which,  as  shown  by 
Note  6  on  page  28  of  the  report,  contemplates  average  wages 
only  5.7^,  6.4^  and  1.7^  above  the  minimum.  What  better 
proof  do  you  need  that  the  minimum  is  intended  to  become 
the  maximum. 

Thus  in  closing,  I  wash  to  make  three  alternative  sug¬ 
gestions  : 
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1.  I  believe  that  Industry  Committee  No.  2  should  be 
called  into  session  to  give  proper  and  full  consideration  to 
the  factors  involved  in  its  present  recommendation. 

2.  If  this  first  suggestion  is  not  in  order,  I  urge  that  Com¬ 
mittee  members  be  notified  that  those  (if  any  exist)  desir¬ 
ing  to  prepare  a  minority  report  will  be  accorded  full  op¬ 
portunity  and  facilities  for  doing  so. 

3.  Finally,  if  neither  of  the  above  suggestions  are  adopted 
I  respectfully  request  permission  to  release  this  letter  for 
publication  if  deemed  necessary  and  specially  to  the  mem¬ 
bers  of  the  Cotton  Garment  Industry  in  whose  interests  vou 

*  * 

selected  me  as  an  “employer”  member  of  Industry  Com¬ 
mittee  No.  2. 

Faithfully  yours, 

OSCAR  J.  GROEBL  (Signed) 
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TABLE  110.  11  -  II.TAliTS*  AID  CTILBKSK»S  OUTERUEAS: 

EFFECT  OF  A  TIl'IlUJi:  T3WJE  RATE  OF 
35  CENTS  PER  HOUR,  BY  STATES 


Percent 

of  wage  earners 

States  sad  Citios  receiving  loss 
than  35  cents 
per  hour 


Avorage 
Percentage 
increase  in 
wage  hill 


Average 
Percentage 
increase  in 
operating 
cost 


Plants  surveyed 
with  increased 
wage  hill  sheve 
average  increase 
In-vhcr  of  Percent 
plants  of  Total 


Uni tod  Statos 

41.6 

5.29 

1.59 

99 

41.6 

California 

16.0 

0.71 

0.21 

0 

0.0 

Connecticut 

51.6 

3.53 

2.50 

5 

2.1 

Illinois  (Chicago) 

60.2 

11.02 

3.31 

3 

1.3 

Maryland  end  Virginia 

85.1 

14.35 

4.31 

6 

2.5 

Massachusetts 

30.5 

3.85 

1.16 

2 

0.8 

Michigan,  Indiana 

and  Ohio 

55.0 

7.48 

2.24 

3 

1.3 

Missouri 

35.2 

4.36 

1.31 

2 

0.8 

New  Jersey 

56.3 

7.81 

2.34 

38 

16.0 

Now  York  City 

15.1 

1.15 

.35 

3 

1.3 

Upstate  Now  York 

57.1 

3.74 

2-62 

11 

4.6 

Philadelphia 

26.5 

3.20 

.96 

4 

1.7 

Other  Fonr.sylvcnia 

61.1 

9.63 

2.90 

17 

7.1 

Texas 

78.0 

16.95 

5.09 

5 

2.1 

(1398)  18 
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TABLE  10.  12  ACCESSORIES  AND  SPECIAL  PRODUCTS: 

GENERAL  CENSUS  STATISTICS,  I937. 


APPENDIX  PAGE  lU 


itn  as 
no  k\ 

tTi  r^\ 


~d)  60*  Os  'oIon'SVo' 

r—  •— «  H  <h 


10  Os 
r—  .-t 
K\  KV 

v£>*  OJ 


JS- 

BO 


VO 


^3- 

CU 


OJ 


^8  8^ 


J-<H  CVJ  Svo  O 
•  •  ••  •  •  • 
kvh  ^  o  O 

Qf*"»  ^  cy 

tXKO  ONKMfNf— 
• 

as 


LCS  VOO  KV3  Q  OV 

1-1  BHKV  St  t->  US  r-4 


£  $ 

00 


CVJ 


2?  8 

cvj*  a\ 


cv  kv 
00 

kC  K\ 


■S) 

8 


8 


K\  tO 

8  3* 


CU 


vp 

v b 

r4  ITN  K\^* 


SkvOoS! 


CU  r4 


3* 


K\  OV<3^ 

8  3**- 


•A 


© 

u 

0 

J3 

+* 

<C 

© 


w 

♦> 

o 

® 

o 

*4 

a 

o 

u 


•0 

o 

u 

CU 


I  1 


t)  r3 

5  ia 

<m  TJ 


c 

c 


o 

*d 


*d 

© 

1 

i-4 

o 

c 


o  o 
c 

3  - 

•3 

>  ^v. 

O  •  «h  K\ 

3«h  sa 
tv.-** 

S  *§  *t5  Vi 
§  ° 
U**§  J3  3 

O  O  ©  ,-4 

•*  o  h  « 
«*»  &  ©  > 
d  © 

•*4  h 


4  , 

•->  W 


© 

o 


a 

o 

o 


* 

>» 

i 


•d 

© 

3 

«rf 

© 

u 

a 


o 

d 

•d 

o 

a 

2P 

o4 

s 


h  t->  O 

**  0.5 

«d  -.4 

§0  © 
c  »« 

•4  o 

cu  © 

©  jO 

d  • 


E? 

•  4* 
©  • 

©  d 

§•3 

•3~ 

M  « 

*i 

>»■< 


0  0  0  *. 

O  J3  «  _ 

0  *»  t3 

m  ^  »\  <v 

c. 

►  O 

ft  ri 

f. 

55 

m  -  * 

W  4  W  W 

^515  3 

♦»  O  *d 

^  O  c*  0 

© 

* 

*© 

© 

U  © 
©  «• 

•  JJ  0  u 

m  *  0  o, 

J35*T 

5 

s* 

A 

i 

n 

J  ©  -d 

©  O 

H 

O 

*3  a 

,  3  ® *  0 

I  ^  H  4  I  . 

**nsi. 


I3I  513  J-Jj2|  -331  -3) 


6T 

| 

^  3 


8443 


BEST  COPY  AVAILABLE 

from  the  original  bound  volume 


c> 


365 


8481  Copy 

July  5,  1939 

Mr.  Burton  E.  Oppenheim 

Chief  Industry  Committee  Section 
U.  S.  Department  of  Labor 
Wage  and  Hour  Division 
Washington,  D.  C. 

Dear  Mr.  Oppenheim : 

I  have  before  me  your  letter  of  June  24th  and  want  to 
thank  you  sincerely  for  taking  steps  to  bring  my  letter  of 
June  19th  to  the  attention  of  Administrator  Andrews. 

Since  my  specific  statement  at  the  sub-committee  proceed¬ 
ings  was  most  emphatic  that,  “I  wanted  to  be  recorded  as 
‘not  voting’  except  for  a  single  minimum  for  the  entire 
Industry”,  it  is  still  my  presumtion  that  in  the  recommen¬ 
dations  of  the  sub-committee  to  the  full  committee  it  was 
incumbent  upon  the  Chairman  to  account  for  every  vote 
cast  and  specifically  to  note  such  exceptions  to  the  voting 
other  than  formal  ayes  and  noes.  My  recollection  is  that 
only  the  number  of  ayes  and  noes  were  noted,  but  which 
actually  included  the  Chairman’s  vote  and  not  mine.  This, 
therefore,  is  honestly  my  point  of  confusion. 

However,  in  view  of  the  circumstances  described  in  your 
letter  it  is  obviously  possible  that  failure  on  my  part  to 
note  any  opposition  before  the  full  committee  on  Friday 
morning,  June  16th,  really  places  or  includes  my  name  with 
supposedly  forty  seven  other  ‘intelligent’  individuals  who 
voted  the  minimum  wage  proposals  for  Industry  Commit¬ 
tee  No.  2. 

Since  I  am  a  strong  proponent  of  the  Wage  and  Hour  Act, 
it  would  seem  that  I  should  be  happy  and  elated  to  be  in¬ 
cluded  with  such  a  select  and  capable  group  of  individuals — 
and  without  being  facetious,  despite  my  slight  knowledge  of 
the  industry  gained  through  twenty  years  practical  experi¬ 
ence,  I  simply  marvel  and  am  still  astounded  over  the  abil¬ 
ity  of  Industry  Committee  No.  2  being  able  to  receive,  ab¬ 
sorb  and  digest  such  a  ponderous  mass  of  statistical  data 
on  living  costs,  transportation,  competition,  present  wage 
structures  and  their  effect  on  employment  and  unemploy¬ 
ment,  and  finally  render  a  decision  affecting  some  600,000 
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people  within  the  span  of  less  than  twenty  four  hours  delib¬ 
erations. 

With  such  a  remarkable  performance  despite  the  grave 
overlapping  of  products,  not  to  mention  the  numerical  num¬ 
ber  of  products  identified  with  this  Industry  contrasted 
with  the  time  element  required  to  achieve  the  same  goal  of 
Industry  Committee  Xo.  1, 1  should  be  ashamed  to  acknowl¬ 
edge  my  ignorance  but  the  achievements  were  so  expeditious 
and  so  sudden  that  I  shudder  to  think  it  will  be  as 
S482  efficacious  as  anticipated,  if  not  inversely  subject  to 
ridicule. 

Despite  therefore  ‘final  action’  and  ‘accurate’  recording 
by  stenographers  present  as  emphasized  in  your  letter,  the 
fundamental  structure  is  unbalanced.  The  proceedings  can 
be  likened  to  a  tight-rope  walker  and  just  so  long  as  bal¬ 
ance  is  maintained,  he  stays  up,  but  lose  balance  and  the 
laws  of  natural  gravitation  will  pull  him  down. 

With  kind  regards, 

Sincerely, 

(Signed)  OSCAR  J.  GROEBL 

OJG  :AAA 


I  have  examined  the  original  letter  of  which  this  letter  is 
a  copy,  and  do  hereby  certify  and  affirm  that  this  copy  is 
true  and  accurate  in  all  its  details. 


Notary  Public 

My  Commission  expires . . 

8486  Endorsed:  Wage  and  Hour  Division  U.  S.  Depart¬ 
ment  of  Labor  Exhibit  No.  Adn  12 A 

United  States  Department  of  Labor 
Wage  and  Hour  Division 
Washington,  D.  C. 

Notice  of  Hearing  on  Minimum  Wage  Recommendation  of 
the  Apparel  Industry  Committee 

Whereas,  the  Administrator  of  the  Wage  and  Hour  Divi¬ 
sion  of  the  United  States  Department  of  Labor,  acting  pur- 
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suant  to  Section  5(b)  of  the  Fair  Labor  Standards  Act  of 
1938,  on  December  19,  1938,  appointed  Industry  Committee 
No.  2  for  the  Apparel  Industry,  composed  of  an  equal  num¬ 
ber  of  representatives  of  the  public,  employers  in  the  indus¬ 
try  and  employees  in  the  industry,  such  representatives  hav¬ 
ing  been  appointed  with  due  regard  to  the  geographical 
regions  in  which  the  industry  is  carried  on,  and 
Whereas,  Industry  Committee  No.  2  on  June  16,  1939, 
recommended  minimum  wage  rates  for  the  apparel  indus¬ 
try  and  has  thereafter  duly  adopted  a  report  containing  said 
recommendations  and  reasons  therefor  and  has  filed  such 
report  with  the  Administrator  on  September  27,  1939,  pur¬ 
suant  to  Section  8(d)  of  the  Act  and  Section  511.19  of  the 
Regulations  issued  under  the  Act,  and 
Whereas,  the  Administrator  is  required  by  Section  S(d) 
of  the  Act,  after  due  notice  to  interested  persons  and  giving 
them  an  opportunity  to  be  heard,  to  approve  and  carry  into 

effect  bv  order  the  recommendations  of  Industrv  Committee 
*  •* 

No.  2  if  he  finds  that  the  recommendations  are  made 
84S7  in  accordance  with  law  and  are  supported  by  the  evi¬ 
dence  adduced  at  the  hearing  before  him,  and,  taking 
into  consideration  the  same  factors  as  the  Industry  Com¬ 
mittee  is  required  to  consider  by  Sections  S(b)  and  8(c)  of 
the  Act,  will  carry  out  the  purposes  of  Section  8  of  the  Act; 
and,  if  he  finds  otherwise,  to  disapprove  such  recommenda¬ 
tion. 

Now,  Therefore,  notice  is  hereby  given  that: 

I.  The  recommendation  of  Industry  Committee  No.  2  is  as 
follows : 

The  Committee  recommends  for  the  manufacture  of  all 
apparel,  apparel  furnishings  and  accessories  made  by  the 
cutting,  sewing,  or  embroidery  processes,  (except  knitted 
outerwear,  knitted  underwear,  hosiery,  men’s  fur-felt,  wool- 
felt,  straw  and  silk  hats,  and  bodies,  ladies’  and  children’s 
millinery,  furs,  and  boots  and  shoes)  the  following  mini¬ 
mum  wage  rates  to  be  applicable  to  the  following  divisions 
of  the  industry  in  all  states  of  the  United  States,  the  Dis¬ 
trict  of  Columbia  and  each  territory  and  possession  of  the 
United  States  except  Puerto  Rico: 
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Men’s  Wear 

Men’s  and  Boy’s  Clothing  (40  Cents) 

The  manufacture  of  men’s  and  boy’s  suits,  overcoats,  top¬ 
coats,  tailored  uniforms,  and  men’s  summer  wash  suits,  not 
elsewhere  specified,  from  any  woven  materials  or  from  pur¬ 
chased  knitted  materials. 

Sportswear  and  Other  Odd  Outerwear  (40  Cents) 

The  manufacture  of  men’s,  women’s,  and  children’s 
sportswear  and  other  odd  outerwear,  including  windbreak- 
ers,  lumberjackets,  mackinaws,  and  mackinaw  coats,  melton 
jackets,  blanket-lined  and  similar  coats,  leatherette  coats 
and  jackets,  hunting  coats  and  vests,  riding  clothing,  ski- 
suits  and  snow-suits  (except  children’s  ski-suits  and  snow- 
suits),  and  similar  garments  not  elsewhere  specified,  from 
any  woven  materials  or  from  purchased  knitted  materials. 
Leather  and  Sheep-Lined  Garments  (40  Cents) 

The  manufacture  of  leather,  leather  trimmed,  and  sheep- 
lined  garments  for  men,  women  or  childen. 

8487a  Rainwear  (40  cents) 

The  manufacture  of  water-proofed  garments  and  rain¬ 
coats  from  oiled  cloth  or  other  materials,  whether  vulcan¬ 
ized,  rubberized,  cravenetted,  or  otherwise  processed. 

Single  Pants  and  Breeches  Other  Than  Those  of  100  Per¬ 
cent  Cotton  Fabric  (3714  Cents) 

The  manufacture  of  men’s  and  boys’  separate  trousers 
or  pants,  breeches  and  knickers  from  any  fabric  except  that 
consisting  of  100  percent  cotton. 

Single  Pants  of  100  Percent  Cotton  Fabric,  Overalls,  Cover¬ 
alls  and  Work  Shirts  (32*4  Cents) 

The  manufacture  of  single  pants  made  of  100  percent 
cotton  fabric;  overalls;  overall  jackets  (regardless  of  type 
of  fabric  used  in  lining) ;  men’s,  boys’  and  children’s  cover¬ 
alls;  and  work  shirts. 

Dress  Shirts,  Collars  and  Sleeping  Wear  (32V2  Cent's) 

The  manufacture  of  men’s  and  boys’  dress  shirts,  sport 
shirts,  flannel  shirts,  blouses,  collars  and  sleeping  wear 
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from  any  woven  fabric  or  from  any  purchased  knit  fabric. 
Men’s  and  Boys’  Underwear  of  Woven  Fabric  ( 321/4  Cents) 
The  manufacture  of  men’s  and  boys’  underwear  from 
any  woven  fabric. 

Women’s  Wear 

Cloaks,  Suits  and  Separate  Skirts  (40  Cents) 

The  manufacture  of  women’s,  misses,  juniors’  and  chil¬ 
dren’s  ccats,  reefers,  jackets,  capes,  wraps,  riding  habits, 
knickers,  suits,  tailored  ensembles,  skirts  and  jumper  skirts, 
from  any  woven  materials  or  from  purchased  knitted  ma¬ 
terials. 

Dresses  (35  Cents) 

The  manufacture  of  women’s,  misses’  and  juniors’ 
dresses,  frocks,  gowns  and  dressmaker  ensembles,  for  what¬ 
ever  use,  from  any  woven  materials  or  from  purchased 
knitted  materials. 

Blouses,  Shirtwaists,  Neckwear  and  Scarfs  (35  Cents) 

The  manufacture  of  women’s,  misses’  and  juniors’ 
blouses,  blousettes,  waists,  shirtwaists,  tunic  blouses, 
vestees,  guimpes,  gilets;  women’s,  misses’,  juniors’ 
S4SS  and  children’s  neckwear,  toppers,  scarfs,  rufflings  and 
ruehings,  and  similar  garments  from  any  woven  ma¬ 
terial  or  from  purchased  knitted  materials. 

Corsets  and  Allied  Garments  (35  Cents) 

The  manufacture  of  corsets,  step-in-corsets,  brassiers, 
bandeau-brassieres,  garter-belts,  girdle  corsets  or  step-in¬ 
corsets  attached  to  brassieres  or  bandeau-brassieres,  cor¬ 
selets,  foundation  garments,  all  similar  body-supporting 
garments  and  corset  accessories  from  whatever  material. 

Underwear,  Nightwear  and  Negligees  made  of  Woven 
Fabric  (35  Cents) 

The  manufacture  of  women’s,  misses’,  and  children’s  un¬ 
dershirts,  panties,  bloomers,  step-ins,  athletic  underwear, 
slips,  petticoats,  chemises,  nightgowns,  pajamas,  negligees, 
housecoats,  bed  jackets,  waist  suits,  and  infants’  under¬ 
wear,  from  any  woven  materials. 
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Infants’  and  Children’s  Outerwear  (35  Cents) 


The  manufacture  of  infants'  and  children's  dresses,  skirt 
and  blouse  suits,  rompers,  creepers,  sportswear  and  play 
apparel,  including  sun-suits,  gym-suits,  snow-suits,  ski-suits, 
slacks  and  beachwear,  infants’  outerwear,  brother  and  sister 
suits,1  baby  boys’  and  boys’  wash  suits  and  similar  infants’ 
and  children’s  garments  not  elsewhere  specified,  from  any 
woven  materials  or  from  purchased  knitted  materials. 


Robes  (35  Cents) 

The  manufacture  of  men's,  women’s  and  children’s  bath, 
lounging  and  beach  robes  and  dressing  gowns,  from  any 
woven  materials  or  purchased  knitted  materials. 


"Washable  Service  Apparel  (35  Cents) 

The  manufacture  of  women’s  washable  service  uniforms, 
including  waitresses’,  nurses’,  and  maids’  uniforms,  aprons, 
jackets,  and  smocks,  and  similar  washable  service  garments 
not  elsewhere  specified;  and  the  manufacture  of  men’s 
washable  service  uniforms  (except  tailored  uniforms) 
whether  as  separate  coats  or  trousers,  or  as  combinations 
thereof,  and  similar  washable  service  garments  not  else¬ 
where  specified. 

Accessories  and  Special  Products 


Caps  and  Cloth  Hats  (40  Cents) 

The  manufacture  of  men’s  and  boys’  hats  or  caps,  (ex¬ 
cept  men’s  and  boys'  fur-felt,  wool-felt,  straw,  and  silk  and 
opera  hats  and  bodies)  from  any  woven  material,  any  pur¬ 
chased  knitted  material,  leather,  leatherette,  or  any  com¬ 
bination  of  such  materials,  including,  but  without  limita¬ 
tion,  uniform  caps,  aviation  caps,  and  shop  and  railroad 
caps; 


8491  III.  A  public  hearing  on  the  question  of  whether 
the  recommendation  of  Industry  Committee  No.  2 
shall  be  approved  or  disapproved  pursuant  to  Section  8  of 
the  Act  will  be  held  on  October  23,  1939,  at  the  Raleigh 
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Hotel,  Pennsylvania  Avenue  and  Twelfth  Street,  N.  W., 
Washington,  D.  C.  at  10.00  a.m.  before  the  Administrator  of 
the  Wage  and  Hour  Division  or  a  trial  examiner  designated 
to  prepare  for  the  Administrator  an  intermediate  report  ap¬ 
proving  or  disapproving  said  recommendation.  Should  the 
hearing  be  held  before  a  trial  examiner,  the  Admin- 

8492  istrator  will  publish  in  the  Federal  Register  on  or 
before  October  18,  1939,  an  order  designating  a 

person  to  act  as  trial  examiner  and  setting  forth  the  pro¬ 
cedure  for  review  of  the  trial  examiner’s  intermediate  re¬ 
port. 

IV.  Any  interested  person  supporting  or  opposing  the 
recommendations  of  Industry  Committee  No.  2  may  appear 
at  the  aforesaid  hearing  to  offer  evidence,  either  on  his  own 
behalf,  or  on  behalf  of  any  other  person,  provided  that  not 
later  than  October  18,  1939,  such  person  shall  file  with  the 
Administrator  at  Washington,  D.  0.,  a  notice  of  his  intent 
to  appear  which  shall  contain  the  following  information : 

1.  The  name  and  address  of  the  person  appearing. 

2.  If  such  person  is  appearing  in  a  representative  ca¬ 
pacity,  the  name  and  address  of  the  person  or  persons  whom 
he  is  representing. 

3.  The  division  or  divisions  of  the  recommendation  of 
Industry  Committee  No.  2  with  respect  to  which  such  per¬ 
son  proposes  to  appear  and  whether  such  person  proposes 
to  appear  for  or  against  such  recommendation  and  a  brief 
summary  of  what  he  intends  to  show. 

4.  The  approximate  length  of  time  requested  for  his 
presentation. 

Such  notice  mav  be  mailed  to  the  Administrator,  Wage 
and  Hour  Division,  Department  of  Labor,  Washington, 
D.  C.,  and  shall  be  deemed  filed  upon  receipt  thereof. 

V.  The  hearing  will  be  conducted  in  accordance 

8493  with  the  following  rules,  subject,  however,  to  such 
modifications  as  are  subsequently  deemed  appro¬ 
priate  by  the  presiding  officer: 

1.  The  hearing  shall  be  stenographically  reported  and  a 
transcript  made  which  will  be  available  to  any  person  at 
prescribed  rates  upon  request  made  to  the  official  reporter. 


2.  The  presiding  officer  may  call  for  production  of  evi¬ 
dence  upon  anv  issue  and  mav  continue  the  hearing  from 
time  to  time  and  to  a  place  which  shall  be  shown  in  the  rec¬ 
ord  of  the  proceedings. 

3.  In  order  to  maintain  orderly  and  expeditious  proced¬ 
ure,  the  presiding  officer  will  notify  each  person  filing  a  no¬ 
tice  Of  intention  to  appear  of  the  day  on  and  place  at  which 
he  may  offer  evidence  at  the  hearing.  If  such  person  does 
not  appear  at  the  time  set  in  the  notice,  he  will  not  be  per¬ 
mitted  to  offer  evidence  at  any  other  time  except  by  spe¬ 
cial  permission  of  the  presiding  officer. 

4.  The  presiding  officer  may  permit  any  person  appear¬ 
ing  in  accordance  with  paragraph  IV  to  cross-examine  any 
witness  offered  by  another  person  insofar  as  is  practicable 
and  to  object  to  the  admission  or  exclusion  of  evidence  by 
the  presiding  officer.  Requests  for  permission  to  cross- 
examine  a  witness  offered  by  another  person  and  objections 
to  the  admission  or  exclusion  of  evidence  shall  be  stated 
briefly  with  the  reasons  for  such  request  or  the  grounds  of 
objection  relied  on.  The  record  shall  not  include  argument 
thereon  except  as  ordered  by  the  presiding  officer.  The 
rules  of  evidence  prevailing  in  courts  of  law  or  equity  shall 
not  be  controlling. 

5.  The  Industry  Committee  will  be  represented  at  the 
hearing  by  its  counsel  who  will  open  and  close  the  proceed¬ 
ing. 

6.  Written  documents  and  exhibits  shall  be  tendered  in 
duplicate,  and  the  person  presenting  the  same  shall  be  pre¬ 
pared  to  supply  additional  copies  if  such  are  ordered  by  the 
presiding  officer. 

7.  All  evidence  must  be  presented  under  oath  or  affirma¬ 
tion.  Written  documents  or  exhibits,  except  as  otherwise 
permitted  by  the  presiding  officer,  must  be  offered  in  evi¬ 
dence  by  a  person  who  is  prepared  to  testify  with  respect 
to  the  authenticity  and  trustworthiness  thereof  and  who 
shall,  at  the  time  of  offering  the  document  or  exhibit,  make 
a  brief  statement  as  to  the  contents  and  manner  of  prepa¬ 
ration  thereof.  Where  evidence  is  embraced  in  a  docu¬ 
ment  containing  matter  not  intended  to  be  put  in  evidence, 
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such  document  will  not  be  received,  but  the  person  offering 
the  same  may  present  to  the  presiding*  officer  the  original 
document  together  with  true  copies  of  those  portions  of 
the  document  intended  to  be  put  in  evidence.  Upon  presen¬ 
tation  of  such  copies  in  proper  form,  the  copies  will  be  re¬ 
ceived  in  evidence. 

S494  8.  Subpoenas  requiring  the  attendance  of  wit¬ 

nesses  or  the  presentation  of  documents  at  the  hear¬ 
ing  may  be  issued  by  the  Administrator  of  the  'Wage  and 
Hour  Division  of  the  United  States  Department  of  Labor 
in  his  discretion  and  any  person  may  apply  in  writing  for 
the  issuance  by  the  Administrator  of  a  subpoena.  Any 
application  for  a  subpoena  must  describe  as  exactly  as  prac¬ 
ticable  the  evidence  proposed  to  be  secured  by  the  sub¬ 
poena.  Witnesses  summoned  before  the  presiding  officer 
shall  be  paid  the  same  fees  and  mileage  that  are  paid  wit¬ 
nesses  in  the  courts  of  the  United  States.  Witness  fees  and 
mileage  shall  be  paid  by  the  party  at  whose  instance  the 
witnesses  appear. 

9.  Before  the  close  of  the  hearing,  the  presiding  officer 
may  in  his  discretion  offer  to  all  persons  who  have  appeared 
in  the  proceeding  an  opportunity  to  give  oral  argument  in 
which  case  the  presiding  officer  shall  designate  a  time  and 
place  for  such  oral  argument  and  shall  place  such  restric¬ 
tions  with  respect  to  time  and  order  of  appearance  upon 
persons  giving  oral  argument  as  he  deems  appropriate  to 
further  the  orderly  and  expeditious  conduct  of  the  pro¬ 
ceeding. 

10.  Any  person  who  has  appeared  in  the  proceeding  may 
file  written  briefs  (not  fewer  than  12  copies)  with  the  presid¬ 
ing  officer  within  such  time  and  subject  to  such  limitations 
and  restrictions  as  are  prescribed  at  the  hearing.  Such 
briefs  shall  be  available  for  inspection  at  the  office  of  the 
Administrator  in  Washington,  D.  C.,  and  copies  may  be  ob¬ 
tained  from  the  official  reporter  at  the  prescribed  rates. 
Except  upon  cause  shown,  no  reply  briefs  will  be  accepted. 

11.  Except  as  may  be  expressly  permitted  in  particular 
instances,  the  presiding  officer  will  not  receive  in  evidence 
any  documents,  letters  or  other  written  statements  submit- 
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ted  for  consideration  in  connection  with  the  proceeding 
after  the  close  of  testimony. 

12.  No  order  issued  as  a  result  of  the  hearing  will  take 
effect  until  after  due  notice  is  given  of  the  issuance  thereof 
by  publication  in  the  Federal  Register. 

Signed  at  Washington,  D.  C.,  this  27th  day  of  Septem¬ 
ber,  1939. 

ELMER  F.  ANDREWS, 
Administrator  Wage  and  Hour 
Division,  Department  of  Labor 

#*•••## 

849$  IT.  S.  Department  of  Labor 

Wage  and  Hour  Division 
Washington,  D.  C. 

For  Notice  of  Designation  of  Trial  Examiner  for  Hearing 
1  on  Minimum  Wage  Recommendation  of  the  Apparel 
Industry  Committee . 

Whereas,  the  Notice  of  Hearing  on  Minimum  Wage  Rec- 
onnnendations  of  the  Apparel  Industry  Committee  pro¬ 
vided  that  said  hearing  will  be  held  before  the  Administrator 
of  a  trial  examiner  and  that  should  the  hearing  be  held 
before  a  trial  examiner,  the  Administrator  will  publish  in 
the  Federal  Register  on  or  before  October  18,  1939,  an  or¬ 
der  designating  a  person  to  act  as  trial  examiner;  and 

Whereas,  the  issues  to  be  presented  at  said  hearing  have 
been  narrowly  confined  by  Sections  8(b)  and  8(c)  of  the 
Fair  Labor  Standards  Act  of  1938  and  by  the  report  and 
recommendation  of  Industry  Committee  No.  2. 

Now,  Therefore,  it  is  hereby  ordered  and  notice  is  hereby 
given  that: 

L  Mr.  Thomas  Holland  will  preside  as  trial  examiner  at 
said  hearing  on  the  minimum  wage  recommendations  of  In¬ 
dustry  Committee  No.  2  and  will  conduct  said  hearing  in  ac¬ 
cordance  with  the  rules  published  in  the  notice  of  that 
hearing  except  that  paragraphs  9  and  10  of  said  rules  shall 
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not  be  applicable  to  the  hearing  before  the  trial  examiner ; 
and 

2.  Xo  intermediate  report  will  be  prepared  by  the  trial 
examiner  unless  hereafter  ordered  by  the  Administrator, 
but  in  lieu  thereof,  the  trial  examiner  shall  turn  over  to  the 
Administrator  at  the  close  of  the  hearing  the  complete  rec¬ 
ord  of  the  proceedings  had  before  him  and  the  Adminis¬ 
trator  shall  thereafter  hear  oral  argument  or  accept  written 
briefs  upon  said  record  or  both  as  he  may  determine. 

Signed  at  Washington,  D.  C.,  this  16th  day  of  October, 
1939. 

ELMER  F.  ANDREWS, 
Administ rat or  Wage  and  Hour 
Division  Department  of  Labor 
###**## 

8521  COPY  Adm.  14 

October  13,  1938 

My  dear  Mr.  : 

I  should  like  to  discuss  with  a  group  of  representative 
members  of  industry  and  labor,  plans  for  the  appointment 
of  an  industry  committee  to  recommend  the  highest  mini¬ 
mum  wage  for  industries  in  the  apparel  field  under  the  re¬ 
quirements  specified  in  the  Fair  Labor  Standards  Act. 

I  should  like  to  receive  advice  from  conferees  as  to  the 
following  points: 

1.  How  many  industry  committees  should  be  appointed 
for  this  purpose? 

2.  What  definitions  should  be  used  to  limit  and  define  the 
jurisdiction  of  committees  so  formed? 

I  would  appreciate  it  if  you  could  arrange  to  be  present 
at  a  conference  which  will  be  held  in  Room  3135,  Depart¬ 
ment  of  Labor  Building,  on  ,  October  ,  at 

o’clock. 

It  will  not  be  necessary  to  indicate  your  acceptance  of 
this  invitation  bv  letter. 

Your  cooperation  will  be  appreciated. 

Sincerelv  vours, 

ELMER  F.  ANDREWS 
Administrator 
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8522  COPY 

December  27,  1938 

To:  'Mr.  Elmer  F.  Andrews,  Administrator 
From:  Burton  E.  Oppenheim,  Chief,  Industry  Committee 
Section 

Subject:  Change  from  original  plans  on  Apparel  Commit¬ 
tee  appointments 

The  Amalgamated  Clothing  "Workers  Union  and  the 
Clothing  Manufacturers  Association  of  the  U.  S.  A.  pointed 
out  to  us  that  the  Apparel  Industry  Committee,  as  organ¬ 
ized,  did  not  have  among  its  members  any  manufacturer 
making  men’s  garments  whose  plant  was  located  in  New 
York  City,  whereas  there  were  three  manufacturers  mak¬ 
ing  women’s  garments  who  were  located  in  this  market. 

Inasmuch  as  New  York  City  represents  a  large  manufac¬ 
turing  field  in  which  both  men’s  and  women’s  apparel  is 
made,  they  urged  that  one  of  the  women’s  clothing  manu¬ 
facturers  should  be  changed  to  a  manufacturer  of  men’s 
apparel.  I  took  this  up  with  Mr.  Dubinsky,  who  stated  that 
he  would  prefer  not  to  see  any  change  in  the  Committee; 
however,  if  we  felt  it  advisable  to  alter  the  situation  as 
suggested,  he  would  not  object. 

We  therefore  decided  to  appoint  a  boy’s  clothing  manu¬ 
facturer  whose  plant  was  located  in  New  York,  in  place  of 
the  infant’s  and  children’s  wear  manufacturer  originally 
contemplated.  Since  this  latter  industry  is  primarily  on 
women’s  goods,  the  above  change  in  our  plans  resulted  in 
the  creation  of  a  more  even  balance  between  men’s  and 

women’s  manufacturers  in  New  York  Citv. 

•> 

S523  November  21,  1938 

Memorandum 
To :  The  Administrator 
From:  Industry  Committee  Section 

Subject :  Organization  Plan  for  Apparel  Industry  Commit¬ 
tees. 

1 :  X.  R.  A.  Experience. 

In  our  approach  to  the  problem  of  appointing  industry 
conlmittees  in  this  field  we  should  be  mindful  of  the  experi- 
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ence  of  the  National  Recovery  Administration  in  establish¬ 
ing  code  authorities. 

The  code  authorities  under  N.  R.  A.  were  primarily 
charged  with  the  enforcement  of  code  provisions,  while 
industry  committees  established  under  the  Fair  Labor 
Standards  Act  are  only  required  to  recommend  wage  or¬ 
ders  to  the  Administrator.  Nevertheless,  each  code  au¬ 
thority  had  jurisdiction  over  an  industry  as  defined  in  the 
code.  The  labor  provisions  therein  were  approved  by  the 
Administrator  and  arrived  at  through  agreement  of  man¬ 
agement  and  labor  after  hearings  before  the  National  Re¬ 
covery  Administrator.  There  is  a  marked  similarity  in  the 
requirements  set  by  Congress  for  guidance  of  the  Admin¬ 
istrator  of  the  Wage  and  Hour  Division  and  the  Adminis¬ 
trator  of  the  National  Recovery  Administration.  Although 
there  are  differences  in  the  degree  of  power  vested  in  these 
two  officials  the  requirements  of  each  were  similar  to  the 
following  extent : 

1.  Definitions  of  industry  were  required  in  each  case. 

2.  Committees  and  code  authorities  were  both  required 
to  be  representative  of  industry,  labor  and  the  public. 

3.  The  granting  of  an  unfair  competitive  advantage  to 
any  group  was  prohibited. 

The  wearing  apparel  field  under  N.  R.  A.  included  the 
following  so-called  codes  of  fair  competition  with  wage 
provisions  as  noted.  In  some  instances  classified  occupa¬ 
tional  wages  were  contained  in  the  code,  but  for  purposes 
of  comparison,  only  the  lowest  rate  has  been  listed  and  all 
rates  calculated  on  an  hourly  basis : 

8524  Men ’s  and  Women's  Apparel  and  Accessories 


North 

South 

Robe  and  Allied  Products 

32.5? 

32.5c 

Academic  Costumes 

35 

35 

Cap  and  Cloth  Hat 

32.5 

32.5 

Cotton  Cloth  Glove 

30 

30 

Leather  and  Woolen  Knit  Glove 

32.5 

32.5 

Slit  Fabrics 

32.5 

30 
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Shoulder  Pad 

36.1 

36.1 

Infants  and  Childrens  'Wear  Code 

32.5 

30 

(Boy's  coats  and  suits  under 

the  Men's  Clothing  Code) 

40 

40 

Schiffli  Operations 

37.5 

37.5 

Hand  Machine  Embroidery 

40 

40 

Pleating,  Stitching  and  Bonnaz 

35 

35 

Men's  Apparel  and  Accessories 

Men’s  clothing 

40 

37 

Merchants  Custom  Tailoring 

40 

40 

Men’s  neckwear 

36.1 

33.3 

Cotton  Garment 

32.5 

30 

(Men’s  Wash  Suits 

37 

34 

(Single  Pants  (of  certain  colors  and  fabrics) 

37 

34 

(Single  Pants  (of  100%  cotton  of  certain 

(  colors  and  fabrics) 

32.5 

30 

(Leather  and  sheep  lined 

35 

35 

Women7 s  Apparel  and  Accessories 

Dress  Industry 

40 

40 

Blouse  and  Skirt 

In  cities  over  250,000  pop. 

40 

40 

In  cities  under  250,000  pop. 

34.3 

34.3 

Coat  and  Suit 

40 

40 

Women’s  Belt 

Unskilled  labor 

35 

35 

Artificial  Flower  and  Feather 

37.5 

37.5 

Women’s  Neckwear 

37.3 

37.3 

lTlie  chief  difficulties  which  beset  the  Administrator  of  the 

National  Recovery  Administration  arose  from  the  fact  that 

* 

tlie  provisions  in  codes  of  fair  competition  were  repeatedly 
alleged  to  create  unfair  competition.  A  complete  record  of 
these  disputes  and  the  hearings  held  by  the  N.  R.  A.  Admin¬ 
istrator  in  his  attempts  to  adjudicate  them  is  available,  and 
furnishes  substantial  proof  for  this  statement.  The 
8525  definitions  of  industry  adopted  in  N.  R.  A.  codes  were 
narrowly  limited  to  the  specific  mention  of  articles  of 
production.  It  was  apparent  that  product  definitions  ap- 
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plied  only  to  the  products,  but  did  not  apply  to  the  individ¬ 
ual  manufacturers  who  comprise  the  industry  groups  and 
whose  freedom  of  choice  is  relatively  unlimited  in  determin¬ 
ing  the  exact  nature  of  work  to  be  performed.  The  groups 
within  this  field  were  all  engaged  in  the  production  of  ar¬ 
ticles  of  wearing  apparel,  with  the  following  common  manu¬ 
facturing  processes : 

1.  Cutting  of  material. 

2.  Stitching  the  material. 

3.  Finishing  and  examining. 

4.  Pressing  and  packing. 

Such  differences  as  existed  were  the  result  of : 

1.  Materials  used. 

2.  Skill  of  workmanship  on  the  part  of  operatives. 

3.  Prices,  which  to  some  degree  are  based  on  a 
consideration  of  the  other  factors  mentioned  above. 

4.  The  use  for  which  the  garment  was  intended. 

X.  R.  A.  experience  proved  that  no  sound  method  could 
be  found  to  limit  the  manufacturers’  choice  in  the  selection 
of  articles  that  were  to  be  produced.  Style  changes  and 
the  introduction  of  new  materials  upset  every  effort  to  de¬ 
fine  these  related  industries  into  segregated  groups.  The 
confusion  resulting  from  this  chaotic  condition  caused : 

1.  Many  manufacturers  to  be  subject  to  several 
codes  at  varying  wage  rates  within  their  establishment. 

2.  Charges  that  the  variance  in  wage  rates  gave 
special  groups  a  competitive  advantage. 

3.  A  constant  demand  for  definitions  to  be  altered 
in  order  to  locate  newly  styled  articles  of  apparel  which 
were  not  in  existence  when  the  codes  were  created. 

As  a  result,  N.  R.  A.  code  provisions  became  an  intoler¬ 
able  burden  upon  the  industry.  The  Act  grew  unpopular, 
and  fell  of  its  own  weight. 

The  most  serious  overlap  in  the  industry  occurred  in  con¬ 
nection  with  the  Cotton  Garment  Code.  Under  this  Code 
were  grouped  the  manufacturers  of  certain  types  of  lower 
priced  wearing  apparel,  who  by  this  means  were  kept  dis- 
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tinct  from  other  manufacturers.  The  definition  of  the  in¬ 
dustry  was  as  follows : 

“As  used  in  this  code,  the  term  ‘Cotton  Garment  In¬ 
dustry’  means  and  includes  the  production  by  any  of 
the  following  processes:  (a)  cutting,  (b)  creasing,  (c) 
sewing  (all  or  part  of  the  garment),  (d)  trimming,  (e) 
pressing,  (f)  finishing,  (g)  examining  and  inspecting, 
(h)  boxing,  or  all  of  them,  of  any  article  or  garment 
8526  known  as  (1)  work  clothing,  work  garments,  work 
pants,  and  children's  play  suits;  (2)  men’s  shirts,  in¬ 
cluding  knitted  outer  shirts  and  polo  shirts;  (3)  boys’ 
shirts  and  blouses;  (4)  boys’  wash  suits;  (5)  work 
shirts  of  any  material,  including  flannel  shirts;  (6)  pa¬ 
jamas  and  nightshirts;  (7)  men’s  collars;  (8)  dresses 
of  linen  or  of  chief  content  of  cotton  selling  at  whole¬ 
sale  to  the  retailer  up  to  and  including  $22.50  per  dozen ; 
(9)  oiled  cotton  garments;  (10)  men’s  and  boys’  pants, 
when  made  in  work  clothing  factories;  (11)  sheep  lined 
and  leather  garments;  (12)  nurses’  and  maids’  aprons 
and  uniforms:  (13)  washable  service  apparpl;  (14) 
men’s  wash  suits  of  one  hundred  percent  (100%)  cot¬ 
ton  content,  when  made  in  work-clothing  factories  in 
conjunction  with  work  clothing;  (15)  women’s  and 
misses’  pajamas,  sleeping  wear,  and  undergarments  of 
woven  fabrics  (other  than  the  so-called  athletic  type), 
when  such  garments,  exclusive  of  trimmings,  are  made 
of  one  hundred  percent  (100%)  cotton  fabrics.” 

Immediately  there  developed  a  violent  controversy  as  to  the 
meaning  of  some  of  these  terms.  Charges  of  unfair  com¬ 
petition  resulted  from  contentions  by  dress  manufacturers 
that  cotton  dresses,  as  defined  in  the  Cotton  Garment  Code, 
were  identical  and  competed  with  dresses  that  they  manu¬ 
factured.  Clothing  manufacturers  contended  that  men’s 
and  boy’s  pants  and  summer  clothing  competed  with  cloth¬ 
ing  whether  made  in  work  clothing  factories,  as  provided  in 
the  definition,  or  not.  Upon  motion  of  the  Men’s  Clothing 
Code  Authority,  which  alleged  unfair  competition,  the  Ad¬ 
ministrator  of  X.  R.  A.  held  a  public  hearing  on  the  pro¬ 
posal  to  advance  wages  in  the  cotton  garment  industry  by 
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reducing  hours  from  40  to  36,  and  maintaining  the  same 
weekly  rate  of  pay.  An  order  was  issued  putting  this  pro¬ 
posal  into  effect,  and  it  was  immediately  contested  in  the 
Court  by  a  group  of  manufacturers  represented  by  W.  Gor¬ 
don  McKelvey,  Executive  Secretary  of  the  Southern  Whole¬ 
sale  Garment  Manufacturers  Association.  Justice  Wheat 
refused  to  grant  the  injunction  asked  for  by  Mr.  McKelvey, 
and  the  order  remained  in  effect  until  all  codes  were  elimi¬ 
nated  by  the  Supreme  Court. 

II.  Procedure  of  the  Industry  Committee  Section  in 
dealing  with  this  Problem. 

Being  mindful  of  the  situation  described  on  the  foregoing 
pages,  the  Administrator  of  the  Wage  and  Hour  Division 
invited  large  groups  of  manufacturers  to  appear  before  him 
in  order  to  give  him  advice.  These  groups  were  asked  spe¬ 
cifically  in  the  letter  which  invited  them : 

1.  How  many  committees  should  be  appointed  to 
cover  the  apparel  field  ? 

2.  What  definitions  should  be  adopted  in  order  to 
delimit  the  field  of  such  committees? 

8527  On  the  first  day  manufacturers  of  men’s  clothing 
and  some  manufacturers  of  work  clothing  discussed 
this  matter  and  passed  by  unanimous  consent  a  resolution 
asking  that  the  industry  be  covered  by  one  Committee,  ap¬ 
pointed  with  a  broad  and  general  definition. 

On  the  second  day  a  group  of  manufacturers  represent¬ 
ing  work  clothing  were  present  and  offered  a  resolution, 
proposed  by  Mr.  McKelvey,  Executive  Secretary  of  the 
Southern  Wholesale  Garment  Manufacturers  Association, 
that  a  separate  committee  be  established  for  work  clothing 
to  have  no  connection  with  any  committees  for  men’s  cloth¬ 
ing  or  women’s  apparel,  if  possible.  Mr.  Oscar  Groebl, 
President  of  the  International  Association  of  Garment 
Manufacturers,  also  spoke  in  favor  of  this  resolution. 

On  the  third  day,  representatives  of  women’s  dress  man¬ 
ufacturers  advocated  unanimously  the  appointment  of  one 
committee,  with  such  subcommittees  as  the  Administrator 
may  deem  adequate. 


After  those  meetings,  the  Industry  Committee  Section  re¬ 
quested  the  International  Association  of  Garment  Manufac¬ 
turers  to  submit  a  definition  of  work  clothing  to  define  the 
activities  of  any  committee  appointed  for  this  purpose.  The 
Association  submitted  the  following  definition: 

“The  Cotton  Garment  and  Allied  Products  Industry 
manufactures  from  purchased  materials  all  types  of 
men's  and  boys’  furnishings  and  lion-tailored  outer  ap¬ 
parel,  such  as  shirts  and  nightwear,  overalls,  short 
coats  and  jackets,  work  pants  and  breeches,  slacks, 
etc.” 

If  this  were  adopted,  Cooperation  and  Enforcement  repre¬ 
sentatives  of  the  Wage  and  Hour  Division  would  have  to 
determine  whether  the  operations  in  a  plant  were  non-tail¬ 
oring  operations,  in  order  to  decide  whether  any  wage  order 
adopted  by  the  Administrator  was  applicable.  This  treat¬ 
ment  would  again  lead  to  the  same  confusion  above  de¬ 
scribed. 

The  Southern  Wholesale  Garment  Manufacturers  Asso¬ 
ciation  has  not  submitted  any  definition  to  date,  but  at  its 
instance  a  large  number  of  letters  have  been  received  from 
the  South  and  from  Southern  Congressmen  and  Senators, 
expressing  opposition  to  the  appointment  of  one  industry 
committee  for  this  field.  These  actions  were  taken  without 
knowledge  of  any  method  which  we  might  adopt  to  deter¬ 
mine  the  selection  of  members  for  any  committee  which 
might  be  appointed. 

ft  appeared  to  the  Industry  Committee  Section  that,  in 
view  of  past  experience  in  N.  R.  A.,  and  because  no  evidence 
has  been  submitted  of  a  constructive  nature  since  that  time, 
the  definition  covering  this  field  should  be  broad  and  all- 
inclusive,  so  that  any  industry  committee  appointed  could 
be  free  to  bring  in  recommendations  covering  the  field, 
which  can  be  arrived  at  by  the  various  elements  in  consulta¬ 
tion  and  after  examination  of  the  facts.  If  the  industry  is 
arbitrarily  separated  by  means  of  unsound  defini- 
8528  tions,  coordinated  treatment  is  impossible.  Obliga¬ 
tions  to  create  wage  classifications  within  the  indus¬ 
try  are  assumed  when  it  is  separated,  and  manufacturers 


383 


in  the  field  are  kept  apart  instead  of  being  brought  together. 

In  the  appointment  of  a  representative  committee  for  the 
industry,  due  weight  should  be  given  to  the  fact  that  lower 
wage  paying  portions  of  the  industry  are  non-unionized  and 
located  in  smaller  towns.  These  would  be  most  affected  by 
wage  orders.  Even  though  the  largest  numbers  of  em¬ 
ployees  in  the  industry  are  in  metropolitan  areas  and  are 
unionized,  these  groups  should  not  be  permitted  to  domi¬ 
nate  the  lower  wage  groups  which  produce  large  quantities 
of  cheaper  articles.  However,  there  appears  to  be  no  logi¬ 
cal  reason  to  separate  all  manufacturers  of  higher  priced 
articles  from  those  making  cheaper  goods  merely  to  in¬ 
crease  the  bargaining  power  of  non-union  employers.  Wage 
orders,  in  order  to  be  adopted,  must  be  based  on  facts  and 
must  be  considered  by  representative  groups  within  the  in¬ 
dustry.  With  this  thought  in  mind,  the  Industry  Commit¬ 
tee  Section  selected  the  following  groups  from  which  em- 


plover  members 

are  to  be  chosen : 

Number 

’Branch 

Area 

of  Representatives  of  Industry 

Represented 

2 

Men’s  clothing 

North 

1 

Men’s  clothing 

South 

1 

Dresses 

New  York 

1 

Dresses 

Philadelphia 

1 

Cotton  wash  dresses 

West 

1 

Cotton  wash  dresses 

South 

1 

Coats  and  Suits 

Cleveland 

1 

Infants’  &  children’s  wear 

New  York 

1 

Work  Clothing 

South 

1 

Work  Clothing 

Pacific  Coast 

1 

Men’s  shirts  &  nightwear 

East 

1 

Men’s  shirts  &  nightwear 

South 

1 

Gloves  &  heavy  work 

clothing 

Milwaukee 

1 

Robe  and  allied  products- 

— 

cotton  wash  dresses 

New  York 

Total  15 
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Under  this  arrangement  10  manufacturers  out  of  15  make 
work  clothing  or  cotton  dresses  which  were  under  the  Cot¬ 
ton  Garment  Code,  and  5  manufacture  higher  priced  articles 
of  apparel  in  unionized  shops  located  in  large  cities.  Four 
of  the  10  manufacturers  of  lower  priced  articles  were  to  be 
selected  from  the  South. 

We  discussed  this  plan  of  employer  representation  with 
the  Amalgamated  Clothing  Workers  and  the  International 
Ladies  Garment  Workers  Union,  which  are  the  largest  em¬ 
ployee  groups  within  this  field.  These  representatives 
agreed  to  this  plan  of  representation.  Since  Mr.  W.  Gor¬ 
don  McKelvey  offered  the  resolution  proposed  on  the  sec¬ 
ond  day  of  the  conference,  he  was  asked  to  come  to  Wash¬ 
ington.  Upon  the  occasion  of  his  visit  he  was  told 
8529  why  it  appeared  logical  to  the  Administrator  to  ap¬ 
point  one  committee.  He  was  further  told  that  we 
would  be  glad  to  show  him  how  we  proposed  to  set  up  this 
committee,  and  that  we  would  attempt  to  constitute  it  as 
fairly  as  possible  and  take  his  suggestions  into  account, 
provided  he  would  be  willing  to  cooperate  instead  of  con¬ 
tinuing  to  attempt  to  stir  up  sentiment  against  the  forma¬ 
tion  of  a  single  committee  on  the  assumption  that  it  could 
not  be  done  in  a  fair  manner. 

Mr.  McKelvey  agreed  to  examine  our  plans  and  to  dis¬ 
cuss  them  with  other  members  of  his  association,  and  indi¬ 
cated  that  lie  would  not  agitate  further  on  the  subject  of 
one  committee  until  it  had  been  appointed,  and  then  only  if 
it  were  set  up  in  an  unfair  manner.  He  was  then  shown  the 
proposed  plan  and  agreed  that  it  was  entirely  fair  to  the 
South,  except  that  he  felt  that  one  more  manufacturer  from 
that  section  should  be  appointed  to  represent  the  large  over¬ 
all  producers  whose  interests  were  different  from  those  of 
work  clothing  manufacturers.  Since  the  above  plan  had 
been  discussed  with  the  union,  Mr.  McKelvey  was  advised 
that  we  considered  it  proper  to  advise  the  union  of  this 
suggested  change,  so  that  we  could  obtain  their  reaction,  if 
any,  to  it.  He  agreed  that  this  should  be  done,  and  after  my 
consultation  with  the  union  officials,  Mr.  McKelvey  was  in¬ 
formed  that  we  would  alter  the  membership  in  accordance 
with  his  suggestion,  by  adding  one  member  from  the  South 


plus  011c  additional  member  to  represent  labor,  and  one  to 
represent  the  public.  Mr.  McKelvey  has  agreed  to  send  us 
the  names  of  five  representative  manufacturers  from  the 
South  to  complete  the  appointment  of  the  committee,  but 
has  since  telegraphed  inferring  that  this  idea  is  a  mistake. 
Copy  of  his  telegram  and  my  reply  are  attached. 

III.  Definition. 

The  definition  for  this  industry,  as  is  proposed,  follows: 

“The  apparel  industry,  as  used  in  this  order,  covers 
the  manufacture  of  all  apparel  furnishings  and  acces¬ 
sories  except  underwear,  women’s  nightwear,  knitted 
outerwear,  men’s  fur  felt  and  straw  hats,  ladies  and 
children’s  millinery,  furs,  and  boots  and  shoes.” 

Underwear  is  omitted  because  it  is  closely  related  to  the 
knitting  of  fabric,  and  even  when  woven  is  often  made  in 
the  same  shops  as  knitted  fabric  underwear.  Women's 
nightwear  is  also  made  in  these  underwear  shops.  It  is 
proposed  to  treat  these  articles  separately  for  this  reason, 
and  the  Administrator  is  waiting  for  the  recommendation 
of  Committee  Xo.  1  on  this  subject. 

Knitted  outerwear  is  excluded  for  the  same  reasons  as 
applied  to  knitted  underwear. 

Men’s  fur  belt  and  straw  hats,  ladies  and  children’s  milli¬ 
nery,  furs,  and  boots  and  shoes  are  excluded  because 
S530  the  manufacturing  processes  are  not  identical,  and 
there  should  be  no  confusion  or  overlapping  arising 
from  wage  orders  for  these  industries  as  applied  to  articles 
made  under  the  suggested  definition.  The  Bureau  of  the 
Census  for  1935  shows  that  511,000  workers  were  employed 
in  manufacturing  articles  covered  by  the  suggested  defini¬ 
tion.  Of  this  number,  30,000  are  employed  in  branches  of 
the  industry  from  which  employer  representatives  have  not 
been  drawn,  and  481,000  are  employed  in  branches  from 
which  the  industry  conunittee  members,  above  mentioned, 
have  been  selected. 

A  further  analysis  of  the  position  of  the  industry  will  be 
furnished  you  by  the  Economic  Division  and  you  will  re¬ 
ceive  a  legal  report  from  the  Legal  Branch  in  due  course. 
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8531  Copy 

December  27,  1938 

To:  Mr.  Elmer  F.  Andrews,  Administrator 
From:  Burton  E.  Oppenheim,  Chief  Industry  Committee 
Section 

Subject:  Change  from  original  plans  on  apparel  Commit¬ 
tee  appointments. 

The  Amalagamated  Clothing  Workers  Union  and  the 
Clothing  Manufacturers  Association  of  the  U.  S.  A.  pointed 
out  to  us  that  the  Apparel  Industry  Committee,  as  organ¬ 
ized,1  did  not  have  among  its  members  any  manufacturer 
making  men's  garments  whose  plant  was  located  in  New 
York  City,  whereas  there  were  three  manufacturers  mak¬ 
ing  women's  garments  who  were  located  in  this  market. 

Inasmuch  as  New  York  City  represents  a  large  manu¬ 
facturing  field  in  which  both  men’s  and  women’s  apparel  is 
made,  they  urged  that  one  of  the  women’s  clothing  manu¬ 
facturers  should  be  changed  to  a  manufacturer  of  men’s 
apparel.  I  took  this  up  with  Mr.  Dubinsky,  who  stated  that 
he  would  prefer  not  to  see  any  change  in  the  Committee; 
however,  if  we  felt  it  advisable  to  alter  the  situation  as 
suggested,  lie  would  not  object. 

We  therefore  decided  to  appoint  a  boy’s  clothing  manu¬ 
facturer  whose  plant  was  located  in  New  York,  in  place  of 
the  infant's  and  children’s  wear  manufacturer  originally 
contemplated.  Since  this  latter  industry  is  primarily  on 
women’s  goods,  the  above  change  in  our  plans  resulted  in 
the  creation  of  a  more  even  balance  between  men’s  and 
women’s  manufacturers  in  New  York  City. 

8532  Copy 

November  21,  1938 

Memorandum 
To:  The  Administrator 
From:  Industry  Committee  Section 

Subject :  Organization  Plan  for  Apparel  Industry  Commit¬ 
tees. 

I.  N.  R.  A.  Experience. 

In  our  approach  to  the  problem  of  appointing  industry 
committees  in  this  field  we  should  be  mindful  of  the  expe- 
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rience  of  the  National  Recovery  Administration  in  estab¬ 
lishing  code  authorities. 

The  code  authorities  under  N.R.A.  were  primarily 
charged  with  the  enforcement  of  code  provisions,  while 
industry  committees  established  under  the  Fair  Labor 
Standards  Act  are  only  required  to  recommend  wage  orders 
to  the  Administrator.  Nevertheless,  each  code  authority 
had  jurisdiction  over  an  industry  as  defined  in  the  code. 
The  labor  provisions  therein  were  approved  by  the  Admi- 
istrator  and  arrived  at  through  agreement  of  management 
and  labor  after  hearings  before  the  National  Recovery  Ad- 
ministrator.  There  is  a  marked  similarity  in  the  require¬ 
ments  set  by  Congress  for  guidance  of  the  Administrator 
of  the  Wage  and  Hour  Division  and  the  Administrator  of 
the  National  Recovery  Administration.  Although  there  are 
differences  in  the  degree  of  power  vested  in  these  two  of¬ 
ficials,  the  requirements  of  each  were  similar  to  the  follow¬ 
ing  extent. 

1.  Definitions  of  industry  were  required  in  each  case. 

2.  Committees  and  code  authorities  were  both  required 
to  be  representative  of  industry,  labor  and  the  public. 

3.  The  granting  of  an  unfair  competitive  advantage  to 
any  group  was  prohibited. 

The  wearing  apparel  field  under  N.R.A.  included  the 
following  so-called  codes  of  fair  competition  with  wrage 
provisions  as  noted.  In  some  instances  classified  occupa¬ 
tional  wages  were  contained  in  the  code,  but  for  purposes 
of  comparison,  only  the  lowest  rate  has  been  listed  and  all 
rates  calculated  on  an  hourly  basis : 

8533  List  of  Those  Invited  as  Conferees  to  Prelim¬ 
inary  Apparel  Conference 

October  18, 1938 

Chas.  P.  Bloome,  Exec.  V.  P.,  Wearing  Apparel  Bd. 
of  Trade,  106  S.  7th,  Phila. ;  Mark  W.  Cresap,  Hart, 
Schaffner  &  Marx,  36  S.  Franklin  St.,  Chicago,  Ill.; 
Shelby  H.  Curlee,  Curlee  Clothing  Co.,  St.  Louis,  Mo.;  J. 
Lester  Eisner,  Sigmund  Eisner  Co.,  Red  Bank,  New  Jersey; 
Samuel  Elman  Co.,  Inc.,  Syracuse,  N.  Y. ;  Wm.  B.  Fleck- 
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stein,  Secy,  Philadelphia  Clothing  Mfrs.  Assn.,  Phila.,  Pa.; 
Maurice  Gordon,  Trimount  Clothing  Co.,  13  Harvard  St., 
Boston,  Mass.:  Isidor  Grossman,  Grossman  Clothing  Co., 
79  Fifth  Ave.,  Xew  York  City.;  Leon  Godchaux,  Godchaux 
Clothing  Co.,  Xew  Orleans,  La.;  AY.  P.  Goldman;  Gordon 
&  Ferguson,  St.  Paul,  Minn.;  Rudolf  Greif,  Greater  Xew 
York  Contractors  Assn.;  Jeremiah  G.  Hickey,  Hickey-Freo- 
man  Co.,  1155  Clinton  Ave.,  Rochester,  X.  Y.  (Harold 
Rauber  represented  Mr.  Hickey);  Elizabeth  M.  Hogan, 
United  Garment  Workers  of  America,  45  Astor  Place,  X. 
Y.  C.:  Lee  Happ,  Happ  Bros.  Co.,  Macon,  Ga. ;  Joseph 
Haspel,  ITaspel  Bros.,  Inc.,  Xew  Orleans,  La.;  Sidney  Hill¬ 
man,  Amalgamated  Clothing  Workers  Union,  X.  Y.  0.;  Mr. 
Kovvorn,  Kovvorn  Mfg.  Co.;  Frank  Lewman,  Richman 
Bros.,  Cleveland,  Ohio;  Julius  H.  Levy,  X.  Y.  Clothing 
Mfrs.  Exchange  Inc.,  22  E.  17th  St.,  Xew  York  City;  H.  B. 
Livesey,  Jr.,  Secy.,  Xat’l.  Assn,  of  Merchant  Tailors  of 
America,  400  Madison  Ave.,  X.  Y.  C. ;  Gordon  McKelvey, 
Southern  Cotton  Garment  Manufacturers  Assn.,  Xashville, 
Tennessee;  Mr.  Xeviken,  Champion  Pants  Mfr.  Co.,  Perka- 
sie,  Penna.;  E.  C.  Osterman,  Fried-Os terman  Co.,  Milwau¬ 
kee,  Wisconsin ;  Jacob  S.  Potofsky,  Amalgamated  Clothing 
Workers  of  America,  15  Union  Square,  Xew  York,  Xew 
York;  Harold  W.  Rauber,  Hickey-Freeman  Co.,  1155  Clin¬ 
ton  Ave.,  Rochester,  X.  Y.,  Raymond  H.  Reiss,  Interna¬ 
tional  Tailoring  Co.,  107  Fourth  Ave.,  X.  Y.  C.;  L.  Rich¬ 
mond,  Wholesale  Garment  Assn.,  75  Kneeland  St.,  Boston, 
Mass.;  Victor  Riesenfeld,  Cohen-Goldman  Co.,  45  W.  13th 
St.,  Xew  York  City;  Rough  Wear  Clothing  Co.,  Middle- 
town,  Pa.;  Sidney  Rosenbloom,  Amalgamated  Cloth¬ 
ing  Workers;  Samuel  Shuckter,  Goodall  Co.,  Cincinnati, 
Ohio;  J.  Schoeneman,  Inc.,  Baltimore,  Md. ;  Harold 
8534  W.  Schwab, Xat’l.  Assn,  of  Uniform  Mfrs.,  41  Union 
Square,  X.  Y.  C.;  Jerome  Udell,  Max  Udell  &  Sons 
Co.,  46  W.  23rd  St.,  X.  Y.  C.;  Isidore  Wolrich,  Xew  York 
Knee  Pants  Co.,  1140  Broadway,  X.  Y.  C.;  Frank  P.  Zurn, 
Alco-Zander  Co.,  1027  Callowhill  St.,  Phila.,  Pa. 
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8535  List  of  Those  Invited  as  Conferees  to  Prelim¬ 

inary  Apparel  Conference 
October  19, 1938 

John  Abt,  Amalgamated  Clothing  Workers;  A.  F. 
Allison,  International  Assn,  of  Cotton  Garment  Alfgs., 
40  Worth  St.,  NYC  (65  Brixton  Road,  Garden  City, 

X.  \. — home)  H.  D.  Bob,  II.  D.  Bob  &  Co.,  350  Broadway, 
New  York  City;  Benjamin  F.  Berman,  International  Assn, 
of  Garment  Mfrs. ;  Chas.  P.  Bloome;  Murray  Brian,  Brian 
Bros.,  Fall  River,  Mass.;  Frank  Coll,  President,  National 
Assn,  of  House  Dress  Mfrs.,  1350  Broadway,  New  York 
City;  Louis  Chutter,  Maderite  Shirt  Co.,  1027  Metropolitan 
Ave.,  Brooklyn,  X.  Y.  (represents  shirt  contractors);  Alex 
Cohen,  Amalgamated  Clothing  Workers;  Theodore  Cohn,  A. 
T.  Davenport,  Sweet-Orr,  15  Union  Square,  New  York  City; 
Gladys  Dickinson,  Amalgamated  Clothing  Workers  of 
America,  15  Union  Square,  New  York  City;  Mr.  Erwin 
Feldman,  Nad.  Assn,  of  House  Dress  Mfrs.,  1350  Broad¬ 
way,  N.  Y.  C. ;  Isador  Fine,  M.  Fine  and  Sons,  93  Worth  St., 
New  York  City;  M.  Feinberg,  Unity  Shirt  Co.;  Oscar  Gro- 
ebl,  Levi  Strauss  and  Co.,  San  Francisco,  California;  Eliza¬ 
beth  M.  Hogan,  United  Garment  Workers  of  America, 
45  Astor  Place,  X.  Y.  C.;  Robert  L.  Hays,  Kaynee  Co., 
Cleveland,  Ohio,  Bucyrus,  Ohio ;  Harry  AY.  Held,  Doutherl 
Garment  Mfg.  Co.;  AY.  C.  Harris;  S.  L.  Hoffman,  President, 
S.  L.  Hoffman  &  Co.,  1350  Broadway,  N.  Y.  C. ;  Milton 
Horowitz,  Jos.  Horowitz  and  Sons,  40  AA'orth  St.,  N  Y.  C. ; 
H.  S.  Jacobson,  F.  Jacobson  &  Sons,  1115  Broadway,  New 
York  City;  R.  O.  Kennedy,  Cluett,  Peabody  Co.,  Trov.  N- 

Y.  ;  Morris  Kessler,  Rentan  Shirt  Co.;  Morris  Kolehin, 
General  Manager,  Affiliated  Dress  Mfrs.  Assn.,  1440 
Broadway,  N.  Y. ;  E.  E.  Little,  AYilson  Bros.,  528  S.  AV ells 
St.,  Chicago,  Ill.;  Max  J.  Leibowitz,  National  Association 
of  Shirt  and  Pajama  Mfrs.,  276  Fifth  Ave.,  N.  Y.  C.; 
Gordon  McKelvey,  Southern  Cotton  Garment  Manufac¬ 
turers  Assn.,  Nashville,  Tennessee;  Isaac  D.  Alylish,  Mylish, 
Mann  and  Drucker  (Ritz  Shirt  Co.)  Philadelphia,  Pa.;  Ed¬ 
ward  E.  Murphy,  Rice-Stix  Dry  Goods  Co.,  St.  Louis, 

8536  Mo.;  Joseph  P.  McCurdy,  United  Garment  AA’orkers; 
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Ira  Obendorfer,  Obendorfer-Marcus,  Inc.,  350  Fifth 
Ave.,  New  York  City.;  Arthur  J.  Patton,  Essex  House, 
XeW  York  City;  A.  S.  Phillips,  Phillips-Joncs  Co.,  1225 
Broadway,  Xew  York  City;  A.  AY.  Patterson,  Dennison 
Alfg.  Co.;  Leon  Pines,  Shrage  and  Pines,  1220  Broadway, 
Xew  York  City,  Frank  Kosenblum,  United  Garment  AA’ork- 
ers;  Maurice  Rabbino,  331  Madison  Ave.,  Xew  York  City; 
Loiiis  Rosensweig,  S.  Liebovitz  and  Sons,  75  Leonard  St., 
Xew  York  City;  Albert  J.  Rosen,  M.  H.  Rosen  and  Co.,  1239 
Broadway,  Xew  York  City;  Sidney  Rosenbloom,  Amalga¬ 
mated  Clothing  Workers ;  Lester  Rabbino:  Louis  Rubin, 
Executive  Director,  Popular  Price  Dress  Mfrs.,  1440  Broad¬ 
way,  Xew  York  City;  A.  B.  Salant,  Salant  and  Salant, 
Inc*1.,  56  Worth  St.,  Xew  York  City;  Mr.  Schwartz,  Stein- 
Schwartz,  Philadelphia,  Pa.:  I.  H.  Steinberg;  Morris  Tar- 
takoff,  Royal  Xoveltv  Co.,  Xew  York  City;  L.  J.  Truehaft, 
Phillips-Jones ;  AY.  J.  A’ereen;  Aaron  Weinberg,  Bedford 
Shirt  Corp.,  1140  Broadway,  Xew  A’ork  City;  C.  D.  AA’illiam- 
son,  AA’illiamson-Dickie  Mfg.  Co.,  Fort  Worth  Texas;  Max 
A.  Zuckerman,  United  Infants  and  Children’s  AA’ear  Assn., 
225  AA\  34th, ;  M.  H.  Zauber. 

8537  List  of  Those  Invited  as  Conferees  to  Prelim - 

'  inary  Apparel  Conference 

October  20, 1938 

Clias.  Baker,  Infants  &  Childrens  Wear  Code  Assn.,  225 
AY.  34th  St.,  Xew  York  City;  J.  M.  Biberman;  Clias.  Biber- 
man;  H.  Bonze,  Philadelphia,  Pa.;  James  Celenza,  Presi¬ 
dent,  Children’s  Dress,  Cotton  Dress  and  Sportswear  Con¬ 
tractors’  Assn.;  Frank  Coll,  President,  Xational  Assn,  of 
House  Dress  Mf rs.,  1350  Broadway,  Xew  York  City;  Chil¬ 
dren’s  Dress,  Cotton  Dress  &  Sportswear  Contractors 
Assn.,  1440  Broadway,  Xew  A’ork  City;  J.  Louis  Dubow, 
Director,  Alerchant  Ladies  Garment  Assn.,  225  AAA  34th 
St.,  Xew  A’ork  City;  William  Dubin,  Counsel,  Xew  Jer¬ 
sey  AA’ashable  Dress  Contractors  Assn.,  Inc.,  1060  Broad 
St.,  Xewark,  X.  J. ;  David  Dubinsky,  International  Ladies’ 
Garment  AA’orkers’  Union,  3  AA’.  16th  St.,  Xew  A’ork 
City;  Erwin  Feldman,  Xational  Assn,  of  House  Dress 
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Mfrs.,  1350  Broadway,  New  York  City;  Adolf  Feldblum, 
Gen.  Counsel,  United  Assn,  of  Dress  Mfrs.,  1372  Broadway, 
New  York  City;  I.  G.  Goldberg,  Assoc.  Garment  Industry 
of  St.  Louis,  905  Washington  Ave.,  St.  Louis,  Mo.;  Henry 
Greenberg,  Secy.,  N.  S.  Washable  Dress  Assn.;  Samuel 
Greenbaum,  President,  N.  S.  Washable  Dress  Assn.;  Stan¬ 
ley  Goldstein;  Chester  A.  Hirsch,  Kay  Dunkill,  Inc.,  Long 
Branch,  N. ♦).;  S.  L.  Iloffman;  Julius  Hochman,  Joint  Board 
of  Dress  Makers  Unions,  21S  W.  40th  St.,  New  York  City; 
Abraham  Heller,  Executive  Director,  Chicago  Assn,  of 
Dress  Mfrs.,  222  W.  Adams  Street,  Chicago,  Ill.;  Jacob  E. 
Hunivitz,  Counsel  for  Children’s  Dress,  Cotton  Dress  & 
Sportswear  Contractors’  Assn.;  M.  Kalison,  Kay  Dunhill, 
Inc.,  1350  Broadway,  New  York  City:  I.  M.  Kolchin; 
835S  Saul  Klenbcrg,  Atlanta,  Georgia;  Samuel  Klein,  Di¬ 
rector,  Industrial  Coat  &  Suit  Assn.,  225  W.  34th  St., 
New  York  City;  Eugene  B.  Kaufman,  R.  &  M.  Kaufman, 
Inc.,  Aurora,  Ill.  (Ill.  Cotton  Garments  Assn.);  Mortimer 
Lanzit,  Executive  Director,  National  Dress  Mfrs.  Assn., 
1450  Broadway,  New  York  City;  Ben  H.  Lerner,  Nat’l. 
Assn,  of  Blouse  Mfrs.,  225  W.  34th  St.,  New  York  City;  J. 
Lubell,  c/o  Industrial  Assn,  of  Juvenile  Apparel  Mfrs..  225 
W.  34th  St.,  New  York  City;  Elias  Lieberman,  Paramount 
Bldg.,  1501  Broadway,  New  York  City,  I.  L.  G.  W.  U. ; 
Sidney  Moyers,  The  Princess  Garment  Co.,  Cincinnati, 
Ohio;  David  Minchenberg,  Mayflower  Dress  Co.,  N.  Y.; 
Isidore  Nagler,  Joint  Board  of  Cloak,  Suit  &  Skirt  Makers 
Unions,  131  W.  33rd  St.,  N.  Y. ;  Alexander  Printz,  c/o  Printz 
and  Biederman,  Printzess  Square,  Cleveland,  Ohio;  R.  L. 
Pearson,  Carson,  Pirie  Scott  and  Co.,  Chicago;  Louis  Rubin, 
Executive  Director,  Popular  Price  Dress  Mfrs.,  1440  Broad¬ 
way,  New  York  City;  A.  Silver,  Executive  Director,  Phila¬ 
delphia  Dress  and  Waist  Mfrs.  Assn.,  1211  Chestnut  St., 
Philadelphia,  Pa.;  Maurice  A.  Smoler,  Boris  Smoler  and 
Sons,  Chicago,  Ill.;  David  H.  Smith,  David  H.  Smith,  Inc*., 
Lynn,  Mass.;  Charles  Sussman,  Executive  Director,  Amer¬ 
ican  Cloak  and  Suit  Mfrs.  Assn.,  457  Seventh  Ave.,  New 
York  City;  Lazar  Teper,  Research  Director,  International 
Ladies’  Garment  Workers’  Union,  3  W.  16th  St.,  New  York 
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City;  Federick  F.  Umhey,  Ex.  Secv.,  International  Ladies’ 
Garment  Workers’  Union,  3  W.  16tli  St.,  New  York  City; 
F.  Nathan  Wolf,  Executive  Director,  Nat’l.  Coat  and  Suit 
Authority  Board,  132  W.  31st  St.,  New  York  City;  Irving 
A.  Winter,  Winter-Drittel  Inc.,  1350  Broadway,  New  York 
Citv. 

8539  !  Preliminary  Conference  Looking  to  the  Ap¬ 

pointment  of  an  Apparel  Committee  or 
Committees 

October  18, 1938 

The  attached  letter  of  invitation  was  sent  bv  the  Admin- 
istrator  to  a  group  of  apparel  manufacturers  (appended  to 
these  Minutes)  asking  them  to  discuss  with  him  here  in 
Washington  the  advisability  of  covering  the  apparel  field 
with  one  or  more  industry  committees,  and  requesting  them 
to  present  their  advice  as  to  definition  of  the  industries  for 
which  committees  should  be  appointed  in  this  field. 

The  conferees  engaged  in  a  full  discussion  of  the  prob¬ 
lem.  The  Administrator  advised  them  of  the  necessity  of 
his  receiving  a  coordinated  recommendation  from  industrv 
committees  on  wage  orders,  so  that  similar  "wage  orders  at 
different  rates  should  not  apply  to  an  industry  and  thereby 
cause  unfair  competition  or  confusion. 

The  Conferees  passed  by  acclamation  a  resolution,  pre¬ 
sented  by  Mr.  Eisner,  as  follows: 

“That  the  apparel  industries  be  covered  by  one  general 
committee  under  a  broad  definition  to  recommend  a  wage 
order  covering  this  entire  industry.” 

8540  Preliminary  Conference  Looking  to  the  Appointment 
of  an  Apparel  Committee  or  Committees ,  ConVd . 

October  20, 1938 

A  group  of  women’s  apparel  manufacturers  were  the 
principal  conferees  at  the  meeting  on  this  date,  as  shown 
on  the  attached  list. 

At  the  conclusion  of  the  meeting  two  resolutions  were 
adopted : 
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1.  That  the  Administrator  appoint  a  general  committee 
for  one  apparel  industry. 

2.  That  the  Administrator  appoint  a  general  industry 
committee  for  the  one  apparel  industry  and  that  sub-sub- 
committees  representing  various  branches  of  the  industry 
be  simultaneously  appointed  by  the  Administrator  to  con¬ 
fer  with  the  general  committee. 

8541  Preliminary  Conference  Looking  to  the  Appointment 
of  an  Apparel  Committee  or  Committees.  Cont’d. 

October  19, 1938 

A  group  of  cotton  garment  manufacturers  were  the  prin¬ 
cipal  conferees  at  this  meeting,  as  shown  on  the  attached 
list. 

The  resolution  adopted  at  this  meeting,  after  full  dis¬ 
cussion,  was  passed  by  acclamation,  and  provided : 

“That  the  Administrator  appoint  an  Industry  Com¬ 
mittee  composed  of  a  sufficient  number  of  employee,  em¬ 
ployer,  and  consumer  representatives  as  will  provide  ade¬ 
quate  sub-committees  for  the  determination  and  recom¬ 
mendation  to  the  Administrator  of  the  minima  that  should, 
at  the  earliest  possible  date  become  effective  in  the  produc¬ 
tion  of  men’s  and  boy’s  cotton  apparel;  and  that  said  Com¬ 
mittee,  if  possible,  shall  have  no  connection  whatever  with 
any  committee  appointed  for  the  clothing  industry  or  the 
dress  industry.” 

8542  Nov  IS  AM 

QA51  129  NL — Nashville  Tenn 
Burton  E  Oppenheim 

Wage  and  Hour  Division  Dept  of  Labor  Wash  D  C 
You  can  take  this  or  leave  it  and  I  imagine  you  will  leave 
it  but  you  are  making  serious  mistake  with  the  plan  out¬ 
lined  to  me.  It  will  never  do.  When  the  truth  is  known 
and  it  will  be  you  can  expect  more  opposition  to  any  suc¬ 
cessful  operation  than  would  be  the  case  if  the  plans  were 
now  known  to  the  industry.  I  am  keeping  my  pledge  and 
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will  throw  no  rocks  until  after  announcement  but  as  I  told 
you  Over  the  telephone  the  industry  will  not  accept  this 
plan.  Especially  after  they  know  how  it  was  arrived  at. 
"Will1  submit  certain  names  in  next  few  days  in  plenty  of 
time.  Again  it  will  be  the  part  of  wisdom  if  you  will  stop 
this  thine:  risrht  where  it  is. 

Copy  Gordon  McKelvev 

8543  B  E  0 

Wage  and  Hour  Div. 

Labor  Dept., 

168/90109  Adm.  of  Fair  Labor 
Standards  Act,  Dept,  of  Labor 

Via  Message  Center 

Routine  November  18,  1938 

Gordon  McKelvev 

Southern  Wholesale  Garment  Manfrs  Assn 
Nashville  Tennessee 

Revrtel  will  appreciate  early  receipt  of  names  promised 
therein 

1  Burton  E.  Oppenheim 

Official  Business 
Govt  Rate 


1 0532  Section  C 

Children’s  and  Infants’  Outerwear  Branch  of  the  Women’s 
1  and  Children’s  Apparel  Industry 

The  Children’s  and  Infants’  Outerwear  Industrv  studv  in- 

*  * 

eludes  factories  making  infants’  outerwear  or  children’s 
play  suits,  dresses,  coats  and  suits,  almost  exclusively. 
While  only  4  of  the  factories  scheduled  made  any  other  type 
garment  in  the  spring  period  when  pay-roll  data  were  se¬ 
cured,  some  men’s  work  clothing  factories  also  produce  a 
line  of  children’s  play  suits  and  similar  garments.  All 
men’s  work  clothing  factories,  including  those  making  chil- 
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dren’s  clothing,  are  included  in  the  Bureau  of  Labor  Statis¬ 
tics  study  of  men’s  work  clothing  rather  than  in  this  study. 

The  inside  manufacturer  predominates  in  the  children’s 
and  infants’  wear  industry.  However,  there  are  a  number 
of  contractors  in  6  states  who  receive  goods  uncut  as  well 
as  cut,  to  make  into  children’s  and  infants’  clothing.  In 
determining  the  size  of  the  industry  every  effort  has  been 
made  to  eliminate  the  jobber  who  does  not  employ  any  per¬ 
son  in  manufacturing  from  the  count  of  manufacturing 
firms.  Unquestionably,  the  variation  in  numbers  of  firms  in 
this  industry  in  New  York  Citv  shown  in  the  several  avail- 
able  firm  listings  is  due  to  the  inclusion  or  elimination  of  the 
jobber  who  is  a  wholesaler  only  and  the  jobber  who  sends 
out  material  to  be  cut  as  well  as  made  up  by  contractors. 

Scope  of  Survey 

At  the  time  of  the  survey,  February  to  May  1939,  approxi¬ 
mately  430  firms  were  known  to  be  manufacturing  the  ar¬ 
ticles  included  in  the  children’s  and  infants’  Outerwear 
branch:  these  firms  gave  employment  to  24,304  persons. 
Three  or  more  factories  were  located  in  12  States  and 
fewer  than  that  number  in  2  other  States  surveyed.1 
10533  Pay-roll  information  was  secured  from  238  firms 
or  55  percent  of  the  firms  known  to  be  in  business. 
These  factories  were  located  in  every  state  having  3  or 
more  factories  and  in  2  States  with  fewer  factories.  The 
number  employed  in  factories  scheduled  was  16,881  persons, 
or  69.5  percent  of  the  total  employees  in  factories  in  the 
spring  of  1939.  Home  workers,  who  are  a  part  of  the  em¬ 
ployees  of  this  industry,  have  not  been  included  in  the 
study  as  time  did  not  permit  visits  to  individual  houses  to 
ascertain  hours  worked  and  earnings. 

This  industry  centers  in  New  York,  Pennsylvania,  and 
New  Jersey,  over  80  percent  of  the  workers  being  employed 
in  these  States.  In  the  survey  there  is  a  slight  difference 
in  the  proportion  covered  in  the  New  York  area  as  com¬ 
pared  with  the  proportion  of  the  total  number  of  workers 

i  The  Census  lists  1  factory  in  6  States  not  visited ;  as  no  information  was 
secured  concerning  these  plants,  they  are  not  included. 
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in  this  area ;  however,  it  is  too  small  to  affect  earnings  by 
any  appreciable  amount. 

The  pay-roll  period  for  which  data  were  obtained  was  in 
February,  March,  or  April  although  a  very  few  firms  asked 
that  earlier  months  be  used  as  they  were  more  representa¬ 
tive  of  a  normal  period  of  operation. 
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BEST  COPY  AVAILABLE 
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10535  Labor  Costs 


Total  costs  as  well  as  labor  costs  for  1938  were  secured 
from  fewer  than  a  fifth  of  the  firms  located  elsewhere  in 
New  York  City  no  firm  in  New  York  City.  Because  firms 
reporting  were  located  in  9  States,  the  relationship  of  labor 
costs  to  total  costs  is  given  as  an  indication  of  conditions  in 
some  inside  shops  outside  the  Metropolitan  Area.  Labor 
costs  represented  25  percent  of  total  costs  in  the  26  fac¬ 
tories  reporting.  Twenty-four  factories  reported  that  labor 
costs  were  over  36  percent  of  manufacturing  costs. 

Learners 


The  total  number  of  workers  employed  who  were  reported 
to  be  learners  was  275.  There  were  also  employed  65  han¬ 
dicapped  persons. 

When  question  concerning  the  period  required  for  learn¬ 
ing,  many  firm  officials  were  indefinite.  The  few  that  gave 
stated  periods  varied  in  their  ideas  as  to  time  required  for 
learning  from  less  than  1  month  to  6  months.  Sixty-four 
firms  reported  the  method  of  pay  for  learners.  The  largest 
number  paid  a  flat  25  cents  an  hour  or  guaranteed  that  to 
workers  paid  a  piece  rate.  However,  time  rates  were  as  low 
as  19  cents  an  hour  and  as  high  as  31  cents  an  hour,  and 
some  firms  paid  piece  rates  without  any  guaranteed  mini¬ 
mum. 

The  earnings  of  learners  and  handicapped  persons  are 
tabulated  on  Table  II.  These  earnings  are  not  included  in 
other  tables  on  earnings. 
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10537  Hourly  Earnings,  All  Experienced  Persons 

The  tables  on  hourly  earnings  which  follow  show  earn¬ 
ings  of  experienced  workers  for  whom  records  of  hours  and 
earnings  were  complete.  A  loss  of  records  of  116  workers, 
or  less  than  1  percent,  was  caused  by  inaccuracies  in  records 
of  hours  worked  by  individuals  scattered  over  a  number 
of  pay  rolls.  Earnings  are  computed  for  regular  time  only, 
all  overtime  payments  having  been  eliminated  from  such 
computations. 

Too  few  workers  were  employed  in  Michigan,  Indiana, 
and  Ohio  factories  to  permit  of  a  separate  distribution  of 
earnings  by  State;  consequently,  these  State  reports  are 
combined,  as  are  Maryland  and  Virginia  earnings’  reports. 

The  tables  on  hourly  earnings  reveal  few  workers  earn¬ 
ing  under  30  cents  an  hour  in  New  York  City  or  California. 
In  Philadelphia  the  proportion  is  14  percent,  in  the  re¬ 
mainder  of  Pennsylvania  34.3  percent  and  in  New  Jersey 
28  percent. 
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10539  The  tables  on  occupations  reveal  higher  earnings 
in  all  occupations  in  New  York  City  than  elsewhere 
save  for  general  floor  labor  and  for  shippers.  Machine  op¬ 
erators  averaged  52.5  cents  in  New  York  City  as  compared 
with  43.8  cents  in  Philadelphia,  33.6  cents  in  the  remainder 
of  Pennsylvania,  and  36.5  cents  in  New  Jersey. 
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10542  Fifty-five  percent  of  workers  for  whom  records 
were  obtained  were  unionized.  In  New  York  City, 
workers  in  unionized  shops  average  54.9  cents  per  hour,  in 
the  few  non-union  firms  46.1  cents,  during  the  spring  of 
1939.  In  New  Jersey,  1,670  workers  in  union  shops  aver¬ 
aged  38.5  cents  and  2,193  workers  in  non-unionized  shops, 
34.8  cents  an  hour.  In  upstate  Pennsylvania,  where  almost 
an  equal  number  of  unionized  and  non-unionized  shops  were 
scheduled  the  difference  in  average  earnings  of  workers 
was  5.5  cents  an  hour. 
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10544  Hourly  Earning s  by  Firms 

Average  hourly  earnings  in  firms  employing  200  or  more 
workers — 13  in  all — ranged  from  32%  cents  to  47%  cents 
in  the  spring  of  1939.  Average  earnings  in  firms  with  fewer 
than  25  employees  ranged  from  25  cents  to  over  $1.00.  In 
the  high  earnings  group  are  included  the  manufacturing 
jobbers  who  employ  highly  skilled  workmen  almost  entirely. 

Firms  whose  employees’  average  hourly  earnings  are  50 
cents  or  higher  are  all  located  in  New  York  City  save  in 
three  instances.  Firms  wThose  employees  average  hourly 
earnings  do  not  exceed  42%  cents  are  located  in  Chicago, 
Connecticut,  Maryland  and  Virginia,  Texas,  and  in  Pennsyl¬ 
vania  outside  Philadelphia. 

The  distribution  of  individual  employee  hourly  earnings 
according  to  the  average  earnings  in  each  firm  is  shown  on 
Table  VII. 
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10593  Apparel  hidustry  Committee  No.  2 

Public  Representatives 

Louis  E.  Kirstein  (Chairman),  Vice  President,  Wm.  Fi- 
lene’s  Sons  Company,  Boston,  Mass.  President,  American 
Retail  Federation,  former  chairman  Industrial  Advisory 
Board  under  NRA. 

Miss  Charlotte  Carr,  Former  Director  of  the  Emergency 

Relief  Bureau  of  New  York.  Formerlv  associated  with  the 

* 

Labor  Departments  of  New  York  and  Pennsylvania.  Grad¬ 
uate  of  Vassal*.  Now  Jane  Addams’  successor  as  Director 
of  Hull  House,  Chicago,  Illinois. 

Jonathan  Daniels,  Author  of  “A  Southerner  Discovers 
the  South,”  editor  of  Raleigh,  North  Carolina  “News  and 
Observer.”  Former  member  editorial  staff  of  Fortune 
Magazine. 

John  P.  Devaney,  Former  Chief  Justice  of  Minnesota. 
Former  President  of  the  National  Lawyers’  Guild.  Now 
lawyer,  414  Roanoke  Building,  Minneapolis,  Minnesota. 

Miss  Marion  Dickerman,  Principal  of  the  Todhunter 
School,  New  York,  66  East  80th  Street,  New  York,  N.  Y., 
member  of  the  committee  which  went  to  Great  Britain  and 
Sweden  in  193S  to  report  to  the  President  on  industrial  re¬ 
lations  in  those  countries. 

Harrold  English,  Chairman  California  State  Planning 
Board.  Industrial  Engineer  for  25  vears.  Air-condition- 
ing  engineer.  1978  South  Los  Angeles  Street,  Los  Angeles, 
California. 

Herman  Feldman,  Professor  of  Industrial  Relations, 
Amos  Tuck  School  of  Administration  and  Finance,  Dart¬ 
mouth  College,  Hanover,  New  Hampshire. 

Louis  B.  Hopkins,  Former  Labor  Relations  man  for  Gen¬ 
eral  Electric.  Now  President,  Wabash  College,  Crawfords- 
ville,  Indiana. 

Neville  Miller,  Former  mayor,  Louisville,  Kentucky. 
Former  Assistant  to  President  Dodds  of  Princeton  Univer¬ 
sity.  Now  President,  National  Association  of  Broadcasters, 
1626  K  Street,  Washington,  D.  C. 

Mark  McCloskey,  Former  Director  of  Recreation  Activi¬ 
ties,  New  York  City  Board  of  Education.  Now  head  Na- 
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tional  Youth  Administration  Activities  in  New  York  area. 

Ilariss  Newman,  Former  member  North  Carolina  legisla¬ 
ture.1  Attorney  in  'Wilmington,  North  Carolina. 

Arthur  J.  Patton,  Retired  clothing  buver,  formerly  with 
J.  C.  Pennev,  Essex  House,  160  Central  Park  South,  New 
York,*  N.  Y. 

10594  Charles  AY.  Pipkin,  Author  of  “The  Idea  of  Social 
Justice,”  and  “Social  Legislature  in  the  South.” 
Now  Dean,  Graduate  School,  University  of  Louisiana, 
Baton  Rouge,  Louisiana. 

Charles  Ray,  General  Manager,  American  Tissue  Mills, 
Holyoke,  Mass.  Former  chairman,  State  of  Connecticut 
Minimum  Wage  Board. 

Sumner  H.  Slichter,  Author  of  “Trade  Unions  and  Man¬ 
agement,”  and  “The  Turnover  of  Factory  Labor.”  Mem¬ 
ber  of  staff  of  Brookings  Institute.  Professor  of  Business 
Economics,  Graduate  School  of  Business  Administration, 
Harvard  University,  Cambridge,  Massachusetts. 

Delos  Walker,  Vice  President  in  charge  of  general  man¬ 
agement  of  R.  H.  Macy  Company,  Inc.,  New  York,  N.  Y.; 
formerly  connected  with  Bituminous  Coal  Commission. 

Employee  Representatives 

Morris  Bialis,  Manager,  Chicago  Joint  Board,  Cloak, 
Suit,  and  Dress  Workers  Union,  I.  L.  G.  W.  U.,  222  W.  Mon¬ 
roe  Street,  Chicago,  Illinois.  (Independent) 

Hyman  Blumberg,  General  Executive  Board,  Amalga¬ 
mated  Clothing  Workers  of  America,  15  Union  Square,  New 
York,  New  York  (C.  I.  0.). 

Joseph  Catalanotti,  General  Manager,  New  York  Joint 
Board,  Amalgamated  Clothing  Workers  of  America,  31-35 
W.  15th  Street,  New  York,  N.  Y.  (C.  I.  0.). 

David  Dubinskv,  President,  International  Ladies  Gar¬ 
ment  Workers  Union,  3  West  16th  Street,  New  York,  N.  Y. 
(Independent). 

Harry  Greenberg,  Vice  President,  International  Ladies 
Garment  Workers  Union,  932  Broadway,  New  York,  N.  Y. 
(Independent). 

Sidney  Hillman,  President,  Amalgamated  Clothing 
Workers  of  America,  15  Union  Square,  New  York,  N.  Y. 
(C.  I.  O.). 
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Julius  Hochman,  Joint  Board  of  Dress  Makers  Union,  218 
W.  40tk  Street,  New  York,  N.  Y.,  I.  L.  G.  W.  U.  (Indepen¬ 
dent). 

Elizabeth  M.  Hogan,  General  Executive  Board,  United 
Garment  Workers  of  America,  Room  619-621,  45  Astor 
Place,  New  York,  N.  Y.  (A.  F.  of  L.). 

Samuel  Levin,  Manager,  Chicago  Joint  Board,  Amalga¬ 
mated  Clothing  Workers  of  America,  Local  61,  Chicago, 
Illinois  (C.  I.  0.). 

10595  Joseph  P.  McCurdy,  General  Executive  Board, 
United  Garment  Workers  of  America,  702  Emerson 
Tower  Building,  Baltimore,  Maryland,  (A.  F.  of  L.)  and 
President  of  the  Maryland  and  D.  C.  Federation  of  Labor. 

Isidore  Nagler,  Joint  Board  of  Cloak,  Suit  and  Skirt 
Makers  Union,  131  W.  33rd  Street,  New  York,  N.  Y., 
I.  L.  G.  W.  U.  (Independent). 

Meyer  Perlstein,  Regional  Director,  International  Ladies 
Garment  Workers  Union,  624  North  Ninth  Street,  St.  Louis, 
Missouri  (Independent). 

Jacob  S.  Potofskv,  Assistant  General  President,  Amal¬ 
gamated  Clothing  Workers  of  America,  15  Union  Square, 
New  York,  N.  Y.  (CIO). 

Elias  Reisberg,  General  Executive  Board,  International 
Ladies  Garment  Workers,  5629  Lebanon  Avenue,  Philadel¬ 
phia,  Pennsylvania  (Mail)  I.  L.  G.  W.  U.  (Independent). 

Frank  Rosenblum,  Director,  Amalgamated  Clothing 
Workers  of  America,  33  South  Ashland  Blvd.,  Chicago,  Illi¬ 
nois  (C.  I.  0.). 

Nathan  Sidd,  Boston  representative  of  the  United  Gar¬ 
ment  Workers  of  America,  Room  406,  46  Cornhill,  Boston, 
Mass.  (A.  F.  of  L.). 

Employer  Representatives 

Frank  Coll,  President,  The  Alpena  Garment  Co.,  Inc., 
1350  Broadway,  New  York,  N.  Y. ;  house  dresses. 

D.  J.  Gray,  Ware  Shoals  Manufacturing  Co.,  Ware 
Shoals,  South  Carolina;  dress  shirts,  handkerchiefs,  em¬ 
broidery  (hand  and  machine),  men’s  work  gloves. 

Oscar  J.  Groebl,  Levi  Strauss  &  Co.,  1182  Broadway, 
New  York,  N.  Y.  overalls,  plays  suits,  shirts,  camp  suits, 
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shorts  (boys’  outerwear),  leather  jackets,  melton  jackets, 
snow  suits,  trousers  (cotton  only). 

AY.  C.  Harris,  Carwood  Manufacturing  Company, 
Winder,  Georgia ;  overalls,  work  pants,  work  shirts. 

S.  L.  Hoffman,  S.  L.  Hoffman  &  Company,  1350  Broad¬ 
way,  New  York,  X.  Y.;  house  dresses,  nurses’  uniforms, 
bathrobes  (men’s  and  women’s). 

Sainuel  AY.  Levitties,  Adella  Manufacturing  Company, 
Philadelphia,  Pa.;  dresses. 

10596  A.  A.  Lipshutz,  L.  &  L.  Manufacturing  Company, 

1  Atlanta,  Georgia;  low  end  ladies’  dresses. 

Jack  Mintz,  Parisian  Manufacturing  Company,  1400 
Broadway,  Xew  Y’ork,  X.  Y. ;  dresses. 

A.  AY.  Patterson,  President,  Patterson  Manufacturing 
Co.,  214-220  Houston  Avenue,  Denison,  Texas;  overalls, 
jumpers. 

Alexander  Printz,  President,  the  Printz-Biederman  Com¬ 
pany,  Printzess  Square,  Cleveland,  Ohio;  women’s  and 
misses’  coats  and  suits. 

Raymond  H.  Reiss,  International  Tailoring  Company, 
107  Fourth  Avenue,  Xew  York,  X.  Y. ;  men’s  made  to  mea¬ 
sure  suits  and  overcoats. 

Victor  S.  Riesenfeld,  Cohen,  Goldman  &  Co.,  Inc.,  45  W. 
18tlV  Street  Xew  YTork,  X.  Y.;  men’s  clothing,  suits,  over¬ 
coats,  top  coats,  single  pants,  tropical  worsteds,  wash  cloth¬ 
ing,  sport  coats. 

Jesse  S.  Rosenfeld,  Sr.,  Famous-Sternberg  Co.,  New  Or¬ 
leans,  La.;  men’s  wash  clothing,  tropicals,  men’s  woolen 
suits,  few  boy’s  suits,  slacks. 

Louis  Rosensweig,  S.  Liebovitz  &  Sons,  75  Leonard  St., 
Xew  Yrork,  X.  Y.  dress  shirts,  flannel  shirts,  melton  jackets, 
pajamas  (men’s). 

Nathan  Schwartz,  Secretary,  Julius  Schwartz  &  Sons, 
Inc.1,  Broadway  at  19th,  New  York,  N.  Y.;  boys’  and  stu¬ 
dents’  clothing. 

.L  J.  AYolkerstorfer,  Treasurer,  Gordon  &  Ferguson  Com¬ 
pany.  Sibley,  Fourth  and  Fifth  Streets,  St.  Paul,  Minne¬ 
sota;  men’s  overcoats,  leather  garments  (men’s  and  wom¬ 
en’^),  woolen  sportswear  (men’s  and  women’s)  sheeplined 
coats,  caps. 
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11231  Argument  of  Mr.  Max  H.  Zuckerman 

(United  Infants’  and  Children’s  Wear 
Association) 

Mr.  Zuckerman:  Mr.  Administrator.  My  indus- 

11232  try,  and  1  particularly,  has  been  called  everything, 
but  this  is  the  first  time  that  I  have  ever  been  char¬ 
acterized  as  having  suffered  from  an  inferiority  complex 
or  that  my  industry  was  frivolous.  I  hope  that  by  the  time 
I  get  through  with  this  presentation  that  I  may  have 
changed  that  viewpoint. 

The  United  Infants’  and  Children’s  Wear  Association, 
on  behalf  of  its  members,  appears  today  to  reiterate  its 
objections  to  the  recommendation  of  Industry  Committee 
No.  2  for  a  wage  order  at  least  to  the  extent  that  that  wage 
order  affects  the  Infants’  and  Children’s  Wear  Industry. 

In  view  of  the  fact  that  you,  Mr.  Administrator,  having 
recently  been  appointed  as  such,  are  new  to  the  picture  and 
have  not  been  able,  possibly,  to  familiarize  yourself  thor¬ 
oughly  with  the  background,  I  think  it  would  only  be  fair 
that,  in  order  that  you  may  better  understand  our  objec¬ 
tions,  we  give  you  a  summary  of  not  only  of  what  has  thus 
far  transpired  but  also  outline  to  you  this  industry,  the 
Infants’  and  Children’s  Wear  Industry,  in  relation  to  the 
apparel  industry  as  a  whole.  For  with  that  foundation  in 
mind,  vou  will  be  better  able  to  understand  more  elearlv  our 
position,  and  we  sincerely  hope  sympathize  with  it. 

We  further  appreciate  the  opportunity  to  present  our 
case  before  a  man  who  will  view  it  impartially  instead  of 
with  prejudged  views  as  has  been  our  unfortunate  lot  until 
now. 

What  is  this  thing  called  the  Infants’  and  Chil- 

11233  dren’s  Wear  Industry? 

The  Industry  comprises  manufacturers  and  dis¬ 
tributors  of  all  types  of  infants’  and  children’s  wearing  ap¬ 
parel  as  are  commonly  sold  in  infants’  and  children’s  de¬ 
partments  of  department  stores,  specialty  shops  and  gen¬ 
eral  stores,  sized  from  infancy  to  age  15  including,  but 
without  limitation,  a  great  number  of  items  which  I  will 
not  bore  you  at  the  moment  by  reading.  The  record  shows 
what  those  items  are. 
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It  should  be  borne  in  mind,  however,  that  the  list  that 
has  been  submitted  contains  items  of  apparel  in  the  scope 
of  the  Infants*  and  Children’s  Wear  Industry,  but  it  is  nec- 
essarv  for  vou  to  remember  that  the  Industry  is  horizontal 

•>  •>  i 

and  that  no  glossary  has,  as  yet,  been  conceived  of  all  the 
items  of  apparel  manufactured  by  the  Industry  so  that  the 
enumeration  as  presented  is  without  limitation  to  items  of 
apparel  which  may  be  called  by  a  different  name,  but  ac¬ 
tually  are  intended  for  the  use  of  children. 

Now,  a  few  statistics  about  the  Industry  might  be  well. 

The  Association  which  1  represent,  the  United  Infants’ 
and  Children’s  Wear  Association,  represents  85  per  cent  of 
the  number  of  manufacturers  as  well  as  the  unit  volume  of 
infants’  and  children’s  wear  made  in  the  United  States. 

The  sales  volume  of  this  Industry  is  175  million  dollars 
annually  at  wholesale.  There  are  approximately  405  firms 
in  the  United  States  engaged  in  the  manufacture  of 
11234  infants'  and  children’s  wearing  apparel  as  a  major 
portion  of  their  line.  The  Industry  employs  approxi¬ 
mately  100,000  workers  in  inside  and  contractor  shops  and 
through  the  use  of  homeworkers. 

Garments  are  made  not  only  in  inside  shops  but  also 
through  the  medium  of  contractors  and  homeworkers. 
Homeworkers  being  mainly  engaged  in  embroidery  and  in 
putting  on  the  garments  those  distinctive  touches  to  create 
“mother  appeal’’  which  is  so  vitally  necessary  to  the  sale 
of  our  products. 

The  main  manufacturing  centers  are  New  York,  Pennsyl¬ 
vania,  Texas,  Connecticut,  New  Jersey,  Illinois,  Missouri, 
California,  Rhode  Island,  Puerto  Rico  and  the  Phillippine 
Islands. 

Now,  why  is  there  an  industry  such  as  the  Infants’  and 
Children’s  Wear  Industry? 

The  Industry  is  comparatively  new;  new,  in  the  sense 
that  it  is  only  during  the  last  35  years  that  infants’  and 
children’s  wear  manufacturers  as  specialists  have  been  de¬ 
veloped.  Prior  to  that  time,  wearing  apparel  for  infants’ 
and  children  were  made  in  one  or  two  methods:  first,  by 
makers  of  adult  garments  as  a  fill-in  during  off  seasons ;  or, 
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secondly,  by  mothers,  grandmothers,  big  sisters  and  aunts 
from  purchased  yardage  with,  of  course,  the  resultant  hand- 
me-down  from  big  sister  to  little  sister  and  from  big  brother 
to  little  brother,  when  big  sister  and  big  brother  outgrew 
the  garment  which  had  been  made  for  him  or  her,  as  the  case 
may  be. 

In  that  connection,  Mrs.  Quinn,  who  just  testified, 

11235  is  an  excellent  witness. 

To  create  this  Industry,  it  was  necessary  to  dis¬ 
courage  this  home  garment-making  by  the  mother,  the 
grandmother,  the  big  sister  or  the  aunt.  To  do  so  meant 
the  necessity  of  creating  a  product  at  a  price  which  would 
make  it  inadvisable  for  this  home  garment-making  to  con¬ 
tinue,  and  also,  to  build  an  article  which  would  be  more 
attractive,  have  better  and  finer  finishing  touches  and  be 
more  perfect  fitting. 

Retailers  were  encouraged  from  a  merchandising  view¬ 
point,  and  it  was  found  to  be  more  advantageous  by  depart¬ 
ment  stores  to  place  all  items  of  wearing  apparel  intended 
for  the  use  of  infants  and  children  into  one  department,  so 
that  the  parent,  in  shopping  for  the  child,  was  able  to  do  all 
the  shopping  in  one  department  and  did  not  need  to  visit 
many  departments  to  fill  his  or  her  child’s  wants. 

So,  likewise,  there  have  been  developed  literally  thou¬ 
sands  of  specialty  shops  with  the  same  and  sole  purpose. 

With  the  appearance  on  the  retail  horizon  of  this  effec¬ 
tive  and  efficient  method  of  merchandising  wearing  apparel 
for  infants  and  children,  impetus  was  given  to  the  exclusive 
manufacture  of  infants’  and  children’s  wear. 

This  effort  brought  this  Industry  into  being  and  the 
statistics  I  have  just  quoted  you  into  existence. 

In  this  connection,  Local  91  of  the  International  Ladies’ 
Garment  Workers  Union,  with  whom  part  of  this 

11236  Industry  is  under  union  contract, — and  I  represent 
that  part — has  recently  given  public  expression  to 

this  effort.  I  refer  to  the  Woman’s  Home  Companion  of 
April,  1939,  an  article  by  Mary  Louise  Bartlett,  Social  Di¬ 
rector  of  Local  91,  entitled:  “Your  Children’s  Clothes”, 
which  reads  in  part: 
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“The  industry  has  grown  by  leaps  and  bounds.  If  you 
can  look  back  to  a  childhood  in  the  prewar  days,  you  will 
probably  remember  that  most  of  your  clothes  then  were 
made  at  home. 

“Exclusive  shops,  some  twenty  years  ago,  were  the  first 
to  establish  regular  departments  for  the  display  and  sale 
of  children’s  clothes.  High  pressure  salesmanship  brought 
the  number  of  children’s  dress  firms  from  forty  in  1915  to 
one  thousand  three  hundred  and  sixteen  in  1934.” 

That  is  a  quotation  from  an  article  under  the  caption  of 
Local  91. 

it  should,  therefore,  be  very  obvious  that,  in  order  that 
there  be  no  slip-back  to  the  old  methods  of  home  garment¬ 
making  with  its  resultant  destruction  of  capital  and  em¬ 
ployment,  the  identity  of  the  Infants’  and  Children’s  Wear 
Industrv  as  such  be  maintained. 

The  Industry  does  its  share  and  does  its  part,  and  does 
it  well,  in  promoting  products.  It  is  the  sponsor  of  Na¬ 
tional  Children’s  Week  which,  last  year,  was  cele- 
11237  brated  March  6th  to  March  12th,  and  which  was 
created  to  focus  consumer  attention  on  needs  of  chil¬ 
dren,  among  them  being  the  proper  clothing  of  children, 
the  psychological  effect  of  clothing  upon  children,  and 
clothing  in  relation  to  the  child’s  well-being. 

To  maintain  the  identity  of  this  Industry  it  is  an  ever- 
constant  problem  to  keep  merchandise  at  prices  which  will 
attract  the  consumer  and  which  will  make  it  inadvisable 
for  the  return  to  home  garment-making  by  the  mother,  the 
grandmother,  the  big  sister  and  aunt. 

Over  these  many  years,  a  fixed  retail  selling  price  has 
been  developed.  Fixed,  in  the  sense  that  retail  prices  to 
the  consumer  fall  into  fixed  grooves,  such  as  25  cents,  50 
cents,  75  cents,  $1,  $1.50,  $2,  $2.50,  $3,  et  cetera. 

As  an  industry,  we  must  build  lines  to  conform  to  those 
retail  selling  prices.  Any  excessive  increase  in  labor  costs 
would  have  the  effect  of  either  causing  a  higher  retail  sell¬ 
ing  price  or  of  giving  lesser  value.  To  create  a  higher 
retail  selling  price  has  been  found  to  be  impossible.  Our 
experience  under  N.  R.  A.  taught  us  that,  and  taught  it  to 
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us  well.  Giving  of  lesser  value  creates  certain  fears;  fear 
that  the  value  offered  for  the  consumer  dollar  will  be  such 
as  to  make  it  advisable  for  the  mother,  grandmother,  big 
sister  or  aunt  to  again  buy  the  yardage  and  make  up  the 
garment  for  the  child  as  was  the  practice  not  so  many 
years  ago,  and  to  the  discouragement  of  which  this 

11238  Industry  has  spent  so  much  effort,  time  and  money; 
and  to  the  continuance  of  which  its  very  existence 

depends. 

The  manufacturers  of  infants’  and  children’s  wear  make 
more  than  one  item  of  apparel.  Generally  speaking,  hav¬ 
ing  similarity  in  manufacture,  the  great  majority  of  manu¬ 
facturers  engaged  in  this  Industry  produce  more  than  one 
item  of  apparel. 

Manufacturers  of  dresses  also  make  silk  infants’  wear, 
snowsuits,  play  suits,  underwear,  pajamas,  sportswear. 
Manufacturers  of  headwear  also  make  silk  infants’  wear, 
silk  infants’  coats — I  shan’t  bore  you,  Mr.  Administrator, 
by  going  through  this  entire  procedure,  but  suffice  be  it  for 
the  record  here  to  say  that  we  manufacture  more  articles 
of  wearing  apparel  than  one,  with  the  result  that  we  have 
a  46-week  average,  a  46  week  work-year  average. 

The  present  Industry  Committee’s  definitions  must  be 
confusing  to  our  Industry  and  impractical  to  apply.  It 
should  be  obvious  that  the  present  Industry  Committee 
definitions  established  by  the  Administrator  are  confusing 
to  this  Industry  and  decidedly  impractical,  in  that  manufac¬ 
turers  will  be  subject  to  the  recommendations  of  more  than 
one  Industry  Committee.  If  no  Industry  Committee  be  es¬ 
tablished  for  the  Infants’  and  Children's  Wear  Industrv, 
manufacturers  in  our  Industry  will  be  subject  to  the  mini¬ 
mum  wage  recommendations  of  Industry  Committee  Xo.  2 
for  the  Apparel  Industry,  of  the  Underwear  Indus- 

11239  trv  insofar  as  our  knitted  underwear  is  concerned, 
of  the  Millinery  Industry  insofar  as  our  headwear  is 

concerned,  and  of  the  Knitted  Outerwear  Industry  insofar 
as  knitwear  may  be  concerned. 

Take  the  instance  of  a  manufacturer  of  christening  sets. 
A  christening  set  consists  of  a  hat,  a  coat,  a  dress,  and  a 
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piece  of  underwear.  That  manufacturer  will  be  subject  to 
three  wage  minima,  if  those  three  minima  should  be  differ¬ 
ent,  namely,  apparel,  underwear  and  millinery.  Yet,  this 
entire  set  is  cut  at  one  time,  sewn  by  the  same  operators, 
and  in  no  way  is  any  one  part  every  kept  separate  or  apart 
from  the  other  components  of  the  set  during  the  manu¬ 
facturing  processes.  So,  likewise,  a  manufacturer  of  leg¬ 
ging  sets  will  find  himself  in  the  same  position,  and  I  shan’t 
go  through  that  phase  of  it. 

These  situations  are  prevalent  throughout  the  entire  In¬ 
dustry.  All  equally  as  confusing  but  all  certainly  detri¬ 
mental  to  the  interests  of  these  manufacturers. 

Trade  unions  have  recognized  the  Infants’  and  Children’s 
Wear  Industry  separate  and  apart  from  the  Apparel  In¬ 
dustry.  Organized  labor  has  long  since  recognized  that 
infants’  and  children’s  wear  as  such  presents  a  separate 
problem  from  that  of  the  Apparel  industry. 

It  need  only  be  necessary  for  me  to  call  your  attention  to 
the  fact  that  trade  unions  in  the  needle  industries  have 


locals  set  aside  for  infants’  and  children’s  wear  man- 


11240  ufacturers,  such  as  Local  91  of  the  International 
Ladies’  Garment  Workers  Union.  Even  though 
there  exists  one  joint  board  for  the  Coat  and  Suit  Industry, 
that  Union  has  recognized  the  problem  and  the  need  for 
special  consideration  of  infants’  and  children’s  coat  manu¬ 
facturers  and  has  established  a  separate  department  in  the 
joint  board  to  treat  with  their  problems. 

Local  169  of  the  Amalgamated  Clothing  Workers’  Union 
treats  only  with  the  problem  of  baby  boys’,  boys’  wash  suits 
and  novelty  items.  So,  likewise,  in  the  examination  of  col¬ 
lective  agreements  between  unions  and  industry,  you  find 
that  in  the  Coat  and  Suit  Industry  there  exists  a  separate 
agreement  with  the  Infants’  and  Children’s  Coat  Manufac¬ 
turers  Association.  That  agreement  is  substantially  sim¬ 
ilar  to  that  of  the  ladies’  coat  manufacturers,  but  it  carries 
consideration  of  certain  problems  of  the  infants’  and  chil¬ 
dren’s  coat  makers.  So,  likewise,  an  agreement  exists  be¬ 
tween  Local  91  and  the  Industrial  Association  of  Juvenile 
Apparel  Manufacturers,  whom  I  represent. 
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The  Infants’  and  Children’s  Wear  Industry’s  competition 
is  not  of  the  type  that  exists  in  the  Apparel  Industry.  To 
a  very  appreciable  extent,  infants’  and  children’s  wear  is 
manufactured  on  the  Island  of  Puerto  Rico  and  in  the  Phil¬ 
ippine  Islands.  In  giving  consideration  to  a  minimum  wage 
for  the  Infants’  and  Children’s  Wear  Industry,  such  com¬ 
petition  must  play  an  important  part. 

11241  An  interpretative  statement  by  the  Administrator 
that  Puerto  Rico  is  included  under  the  terms  of  the 

Act,  and,  consequently,  that  competition  has  been  made 
more  or  less  level  by  the  Act  itself,  is,  by  no  means  suf¬ 
ficient.  We  well  know  that  Puerto  Rico  has  that  type  of 
problem  which  must  be  given  consideration  and  which  can 
not  be  determined  in  that  manner. 

There  are  sections  of  this  countrv  which  are  vitallv  in- 
terested  in  that  competition  to  an  extent  that  their  very 
existence  depends  upon  it.  1  refer  to  infants’  and  children’s 
wear  as  manufactured  in  the  state  of  Texas. 

Can  we,  as  an  Infants’  and  Children’s  Wear  Industry, 
allow  that  problem  to  be  determined  by  an  industry  com¬ 
mittee  to  whom  the  problem  is  of  no  consequence?  Can  we, 
in  justice  to  our  own  Industry  and  to  our  own  business, 
rely  on  the  recommendation  of  Industry  Committee  No.  2  ? 
Frankly,  isn’t  that  a  problem  that  we,  and  we  alone,  must 
cope  with,  and  which  we,  together  with  those  manufacturers 
there  located  and  there  operating,  can  mutually  solve,  bear¬ 
ing  in  mind  that  the  Act  places  a  check  upon  us  and  that 
check  is  the  Administrator  ? 

Now,  as  to  the  wage  minima  in  relation  to  the  salability 
of  our  products.  We  have  developed  rather  comprehen¬ 
sively  in  this  brief  the  necessity  for  maintaining  the  retail 
selling  price  of  our  products  at  a  level  which  would 

11242  discourage  home  garment-making.  Therefore,  in  the 
consideration  of  a  minimum  for  infants’  and  chil¬ 
dren’s  wear,  it  must  be,  at  all  times,  borne  in  mind  that  that 
minimum  must  be  considered  in  relation  to  what  effect  it 
would  have  upon  a  renewal  of  home  garment-making  with 
its  resultant  detrimental  effects  on  our  Industry. 
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Correlated  therewith  is  the  fact  that  any  sharp  or  exces¬ 
sive  increases  in  any  element  of  cost  can  not  be  returned 
in  increased  selling  price.  This  type  of  consideration  is 
peculiar  to  ourselves, — peculiar  in  the  sense  that  the  very 
existence  of  the  industry  and  the  possibility  for  future  ex¬ 
istence  depends  upon  our  being  able  to  sell  goods  at  a  price 
and  of  giving  such  values  which  discourage  home  garment¬ 
sewing  by  the  mother,  the  grandmother  and  the  big  sister. 

To  what  extent  did  Industry  Committee  No.  2  concern 
itself  with  this  problem  l  How  could  it  give  it  proper  con¬ 
sideration  since  the  problem  did  not  mean  as  much  to  them 
as  it  does  to  us  l 

Are  we  an  industry?  Earlier  in  this  brief,  we  have  de¬ 
veloped  the  fact  that  trade  unions  have  recognized  the  In¬ 
fants'  and  Children's  Wear  Industry  as  an  industry;  that 
its  labor  problems  require  special  consideration,  considera¬ 
tion  separate  and  apart  from  that  of  the  Apparel  Industry. 

Let  us  examine  into  what  other  recognition  has  been 
11243  given  to  the  Infants'  and  Children’s  Wear  Industry 
as  such.  A  Code  of  Fair  Competition,  under  the  late 
X.  R.  A.,  was  granted  to  the  Infants'  and  Children’s  Wear 
Industry  as  such.  The  X.  R.  A.  Administration,  after 
months  of  study,  investigation  and  research  by  its  various 
departments,  and  examination  into  the  ramifications  came 
to  a  conclusion  that  the  Infants’  and  Children’s  Wear  In¬ 
dustry  existed,  and  granted  a  Code  to  it.  The  records  of 
the  X.  R.  A.  speak  for  themselves.  The  Code  Authority 
for  the  Infants’  and  Children’s  Industry  did  credit  to  the 
X.  R.  A.  and  to  the  purposes  for  which  it  was  brought  into 
being. 

We  certainly  fall  within  the  principles  laid  down  by  the 
industry  committee  section  of  the  Wage  and  Hour  Division, 
as1  to  what  is  an  industry.  I  quote  from  an  explanation 
made  by  that  Division,  as  reported  in  the  Wage  and  Hour 
Reporter  of  March  13,  1939,  on  page  6,  as  follows: 

“the  effective  functioning  of  an  industrv  committee  de- 
pends  to  a  large  extent  on  the  degree  of  confidence  that  the 
industry  as  a  whole  has  in  the  committee  *  *  *  and  that 
it  is  usually  better  to  recognize  so  far  as  possible  the  es- 
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tablished  groupings  in  an  industry  than  to  attempt  the  dif¬ 
ficult  task  of  reassuring  important  groups  of  the  fact  that 
they  do  not  have  representation.  ” 

Are  we  an  established  grouping  in  an  industry? 

11244  Don’t  we  fall  within  that  category? 

Having  given  you  this  background  of  our  Industry 
and  having  developed  why  it  was  created,  how  it  was 
brought  into  being  and  why  it  is  vital  that  its  identity  be 
maintained,  let  us  now  examine  into  what  has  transpired 
with  respect  to  conferences  leading  to  the  appointment  of 
Industry  Committee  Xo.  2,  our  appearance  before  it,  our 
request  to  that  Committee  and  our  appearances  before  Ex¬ 
aminer  Thomas  Holland  and  the  hearings  conducted  by  him. 

The  position  of  the  Infants’  and  Children’s  Wear  Indus¬ 
try  in  the  deliberations  leading  to  the  appointment  of  In- 
dustrv  Committee  Xo.  2  bv  the  Administrator,  as  well  as 
its  appearance  before  that  Industry  Committee  at  hearings 
conducted  by  it,  should  be  reviewed  in  order  that  a  proper 
background  and  understanding  may  be  had  of  the  position 
then  and  now  being  taken  by  this  Industry  with  respect  to 
the  wage  recommendation  made  bv  Industry  Committee 
Xo.  2. 

In  this  connection,  the  attention  of  the  Administrator 
and  this  record  is  direct  to: 

(a)  Conference,  October  20th,  1038,  in  the  Department 
of  Labor  Building  here  in  Washington.  This  conference 
was  called  by  the  Administrator  to  give  opportunity  to  ex¬ 
press  opinion  as  to  the  advisability  of  appointing  one  com¬ 
mittee  to  recommend  a  wage  order  for  the  so-called  needle 
trades  industries.  There  were  gathered  at  that  con- 

11245  ferenee  on  October  20th,  1938  representatives  from 
many  trade  associations.  The  discussion  which  took 

place  had  relation  to  the  question  of  whether  one  general 
industry  committee  should  be  appointed  to  cover  all  trade 
groups  manufacturing  apparel  of  all  kinds  and  types. 

It  was  then  suggested  that  an  effort  be  made  to  avoid  as 
many  of  the  difficulties  encountered  by  the  X.  R.  A.  as  pos¬ 
sible;  to  prevent  the  confusion  of  industry  definitions 
created  by  overlapping  in  some  of  the  branches  of  the 
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needle  trades.  The  complexity  of  the  then  problem  was 
greatly  lessened  when  assurances  were  given  that  any  in¬ 
dustry  committee  appointed  would  give  representation  by 
membership  thereon  to  the  main  divisions  of  the  needle 
trades,  if  not  to  all.  The  representatives  of  the  Infants’ 
and  Children's  Wear  Industry,  in  particular,  were  insistent 
in  impressing  the  necessity  of  adequate  representation  by 
it.  Assurances  were  given  by  the  representatives  of  the 
Industry  Section  of  the  Wage  and  Hour  Division  that  any 
industry  committee  appointed  would  give  adequate  repre¬ 
sentation  at  least  to  all  the  major  branches  of  the  so-called 
needle  trades  industries.  The  definite  impression  was 
created  that  the  Administrator  preferred  an  unanimity  of 
action  by  the  various  groups  then  represented  in  order  that 
confidence  may  be  had  in  the  committee  appointed  and  that 
no  delay  be  occasioned  in  carrying  out  the  provisions  of  the 
Act. 

11246  With  this  general  background  underlying  the  con¬ 
ference,  and  acting  on  the  representations  made,  a 

resolution  was  introduced  bv  me.  This  resolution  subse- 

* 

qitentlv  became  the  unanimous  concensus  of  opinion  of  the 
groups  then  represented.  That  resolution,  as  first  pre¬ 
sented,  read: 

“THAT  the  Administrator  appoint  a  general  industry 
committee,  and 

“THAT  the  Administrator  appoint  sufficient  and  ade¬ 
quate  sub-committees,  in  the  appointment  of  which  con¬ 
sideration  shall  be  given  to  the  manufacturing  and  distri¬ 
bution  problems  as  well  as  to  the  cloth  used  in  the  apparel 
industry,  and 

“THAT  such  sub-committees  shall  have  representation 
on  the  general  industry  committee.” 

The  resolution  was  discussed  at  great  length,  and  it  was 
finally  adopted  to  read: 

“THAT  the  Administrator  appoint  a  general  industry 
committee,  and  that  the  Administrator  appoint  sufficient 
and  adequate  sub-committees;  that  such  sub-committees 
shall  have  representation  on  the  general  industry  commit¬ 
tee.” 
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A  copy  of  this  resolution,  in  my  hand-writing,  was  there 
and  then  handed  to  Mr.  Burton  Oppenheim  of  the  Industry 
Section  of  the  Wage  and  Hour  Division  who  was  present 
to  be  used  by  his  Section  as  the  guide  and  basis  for 
11247  the  appointment  of  an  industry  committee  for  the 
groups  present. 

In  this  connection,  let  us,  for  the  record,  understand  what 
was  expected,  at  least,  what  the  Infants’  and  Children’s 
Wear  Industry  expected,  would  happen  when  consideration 
was  to  be  given  by  the  Administrator  in  appointing  an  in¬ 
dustry  committee:  (1)  that  a  sub-committee  would  be  ap¬ 
pointed  for  the  Infants’  and  Children’s  Wear  Industry;  (2) 
that  we  would  be  represented  on  the  general  industry  com¬ 
mittee. 

In  this  connection,  let  us  examine  into  whether  this  resolu¬ 
tion  was  followed  in  the  appointment  of  Industry  Commit¬ 
tee  No.  2.  Certainlv  not.  Not  onlv  was  there  no  sub-corn- 
mittee  appointed  for  the  Infants’  and  Children’s  Wear  In¬ 
dustry  but  also  no  employer  member  representing  that  in¬ 
dustry  was  appointed  to  Industry  Committee  No.  2. 

It  is  also  important  to  note  that  Administrator’s  Exhibit 
No.  13,  which  purports  to  report  this  conference,  does  not 
correctly  state  what  took  place,  nor  does  it  correctly  list  the 
resolution  which  was  then  adopted. 

We  have  submitted  for  the  record  a  newspaper  account 
of  the  conference  of  October  20th,  193S.  Attention  is  di¬ 
rected  to  Women’s  Wear  Daily  of  Friday,  October  21, 1938, 
which  reads: 

“The  first  resolution  which  was  suggested  was  that  that 
the  Administrator  appoint  one  committee  for  the  entire 
Apparel  industry  and  that  memberships  to  this 
11247a  Committee  be  carefully  selected  from  all  branches 
in  the  field. 

“The  second  resolution  suggested  that  one  committee  for 
the  entire  Apparel  Industry  be  appointed,  but  that  in  addi¬ 
tion  to  this  committee,  such  sub-committees  should  be  ap¬ 
pointed  for  various  branches  of  the  industry  as  the  Ad¬ 
ministrator  should  deem  necessary,  and  that  members  of 
sub-committees  be  represented  on  the  general  advisory  com¬ 
mittee.  ’  ’ 
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It  is  to  bo  noted  that  the  press  reported  properly  what 
took  place,  but  the  Industry  Section  of  the  Wage  and  Hour 
Division  evidently  did  not,  or  saw  fit  to  make  changes.  It 
should  be  looked  into,  by  whose  authority:  this  change  took 
place. 

As  a  final  word  in  this  connection,  comparison  should  be 
made  of  the  Administrator's  Exhibit  No.  13  which  purports 
to  report  what  took  place  and  our  statement  as  supported 
by  the  press  report.  A  slip-up  took  place  somewhere  along 
the  line —  Or,  was  it  a  slip-up  ? 

(b)  The  Industry  Committee  as  appointed  on  December 
20th,  1938,  was  not  in  keeping  with  the  resolution  adopted 
at  the  October  20th,  193S  conference.  On  December  20th, 
the  Administrator  announced  the  appintment  of  Industry 
Committee  Xo.  2.  On  the  emloyer  portion  of  which  it  is 
significant  to  observe  that  no  representative  of  in- 
11248  fants'  and  children's  wear  was  listed  as  a  member; 

nor  was  there  any  manufacturer  included  in  that 
list  who  manufactured  articles  of  infants’  and  children’s 
wear  of  any  kind,  be  he  a  member  of  the  United  Infants’ 
and  Children's  Wear  Association  or  not. 

The  Infants’  and  Children's  Wear  Industrv  recom- 
mended  and  became  a  party  to  the  recommended  and  be¬ 
came  a  party  to  resolution  of  October  20th,  1938,  only  on  the 
expressed  and  definite  assurances  that  in  so  far  as  this  In¬ 
dustry  was  concerned,  not  only  would  it  be  represented  on 
any  industry  committee  but  also  that  a  sub-committee  would 
be  appointed  for  it. 

What  happened?  Fresh  in  the  minds  of  the  reresenta- 
tives  of  our  Industry  were  the  spirit  of  unanimity,  of  good 
will,  of  cooperation,  of  pull-together,  of  compliance,  and 
what  have  you,  which  prevailed,  and  were  expressed  at  the 
October  20th  conference  not  only  by  the  employer  repre¬ 
sentatives  but  by  labor  and  the  representatives  of  the  Ad¬ 
ministrator  as  well. 

Was  the  appointment  in  keeping  with  that  spirit?  Did 
the  unanimous  resolution  of  October  20th  mean  nothing? 
Is  this  going  to  be  a  repetition  of  X.  R.  A.  days?  These, 
and  other  thoughts,  ran  through  our  minds :  Go  to  Wash- 
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ington — knock  on  doors — wait  in  reception  rooms — make 
protests — try  to  avoid  injustice  from  being  done  and  inequi¬ 
ties  from  being  created — or  won't  that  help? — try  anyway 
— And  try,  we  did,  but  it  did  not  help.  "Why? 

11249  (c)  Protest  was  made  to  the  Industry  Committee 
Section  of  the  "Wage  and  Hour  Division.  Immedi¬ 
ately  upon  receipt  of  the  public  notice,  representatives  of 
this  Industry  had  interviews,  made  telephone  calls  and 
correspondence  was  had  with  the  Industry  Section  of  the 
Wage  and  Hour  Division.  As  a  result  of  the  many  letters, 
personal  interviews  and  correspondence  which  took  place, 
though  regrets  were  extended  to  our  Industry,  the  only 
justification  which  was  advanced  by  the  Industry  Section 
was  that  a  mistake  had  been  made,  but  to  rectify  that  mis¬ 
take  would  mean  to  open  the  door  to  other  industries  who 
might  also  demand  representation  on  the  Industry  Com¬ 
mittee  as  appointed. 

A  mistake  had  been  made?  Forgotten  must  be  the  rights 
of  hundreds  of  manufacturers  of  infants’  and  children’s 
wear;  the  spirit  and  the  intent  of  the  Act  disregarded!  A 
mistake  had  been  made.  Forget  that  you  are  an  industry; 
forget  the  encroachments  of  others;  forget  that  the  Law 
gave  you  certain  rights  and  protection;  forget  that  you 
have  inalienable  right  to  be  represented  on  any  body  that 
proposes  to  legislate  for  you;  forget  that  you  are  an  in- 
dustrv  vitallv  affected  bv  the  Act;  forget  that  room  on  the 
committee  was  found  for  high  wage  industries  but  not  for 
you  who  are  vitally  interested.  A  mistake  had  been  made — 
Or,  frankly,  was  it  a  mistake? 

(d)  Now,  we  come  to  the  hearing  before  Sub-Com- 

11250  mittee  C  on  March  17th,  1939.  At  the  hearings  be¬ 
fore  Sub-Committee  C  of  the  Industry  Committee  No. 

2  held  on  March  17th,  1939,  the  Infants’  and  Children’s 
Wear  Industry  appeared  and  made  application  to  the  Com¬ 
mittee  to  be  excluded  from  the  Industry  Committee  No.  2 
as  defined,  and  requested  that  that  Committee  recommend 
to  the  Administrator  that  a  separate  industry  committee 
be  appointed  for  the  Infants’  and  Children’s  Wear  Industry 
— separate  and  apart  from  the  Industry  Committee  No.  2 
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as  defined.  The  transcript  of  that  hearing  contains  a  copy 
of  the  brief  which  was  then  submitted  by  this  Industry. 

As  the  result  of  the  application  then  made,  the  Commit¬ 
tee  Adopted  a  motion  requesting  Louis  Kirstein,  chairman 
of  the  Committee,  to  appoint  a  sub-committee  to  examine 
into  our  request  and  made  a  recommendation  to  the  Com¬ 
mittee  as  a  whole. 

To  this  verv  dav,  no  official  word  has  ever  been  received 
bv  this  Industrv  from  either  the  Industrv  Section,  the  In- 
dustrv  Committee  Xo.  2,  or  from  the  Administrator,  as  to 
what  disposition  had  been  made  of  our  application  for  exclu¬ 
sion  and  for  an  industry  committee  separate  and  apart  from 
the  Apparel  Industry  even  though  Sub-Committee  C  ac¬ 
cepted  that  resolution  and  appointed  a  sub-committee  to 
look  into  it. 

There  is  ample  precedent  in  law  and  in  practice  for  the 
application  which  we  made  on  March  17th  to  Industry  Com¬ 
mittee  Xo.  2.  This  application  was  that  Industry  Commit¬ 
tee  Xo.  2  recommend  to  the  Administrator  that  the 
11251  Infants’  and  Children’s  Wear  Industrv  be  eliminated 
from  its  jurisdiction  and  that  a  separate  committee 
be  appointed  for  the  Infants’  and  Children’s  Wear  In¬ 
dust  ry. 

Under  the  rules  of  procedure  established  by  the  Ad¬ 
ministrator  for  industry  committees  is  found  Rule  17,  which 
reads : 

“The  industry  committee  may  at  any  time  recommend 
to  the  Administrator  that  the  scope  of  the  industry  as  de¬ 
fined  in  the  order  appointing  the  committee,  be  enlarged, 
modified  or  restricted.” 

In  the  case  of  Industry  Committee  Xo.  1 — referring  to 
the  Textile  Industry — on  the  application  of  the  Knitted 
Outerwear  and  Knitted  Underwear  Industries,  that  com¬ 
mittee  recommended  to  the  Administrator  that  these  in¬ 
dustries  be  withdrawn  from  the  Textile  Industry  as  de¬ 
fined.  The  Administrator  acted  favorably  on  that  recom¬ 
mendation. 

Let  us  examine  the  Law  and  see  to  what  extent  industry 
committees  may  function  with  respect  to  creating  sub-divi- 
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sions  or  classifications  or  at  least  to  act  upon  the  applica¬ 
tion  which  we  submitted. 

Attention  is  called  to  Section  8,  Sub-Section  (b),  which 
gives  industry  committees  the  right  to  investigate,  which 
reads : 

‘‘The  industry  committee  shall  investigate  conditions  in 

the  industrv  and  the  committee  or  anv  authorized  sub-divi- 
•  » 

sion  thereof  may  hear  such  witnesses  and  receive 

11252  such  evidence  as  may  be  necessary  or  appropriate  to 
enable  the  committee  to  perform  its  duties  and  func¬ 
tions  under  this  Act.” 

Sub-division  (c)  of  the  same  Section  reads: 

“The  industrv  committee  for  anv  industrv  shall  recom- 
mend  reasonable  classifications  as  it  determines  to  be  neces¬ 
sary.” 

And  the  only  limitation  on  classifications  is  contained 
in  Section  8  (c),  which  reads: 

“Xo  classification  shall  be  made  on  the  basis  of  age  or 
sex.” 

We,  therefore,  find  that  the  Law  gave  Industry  Com¬ 
mittee  Xo.  2  the  right  to  separate  the  Infants’  and 
Children’s  Wear  Industry  from  the  Apparel  Industry. 

What  justification  can  there,  therefore,  exist  for  the 
failure  on  the  part  of  Industry  Committee  Xo.  2  to  recom¬ 
mend  to  the  Administrator  that  a  separate  industry  com¬ 
mittee  be  established  for  the  Infants’  and  Children’s  Wear 
Industry?  Was  it  because  the  Law  did  not  permit  it?  Was 
it  because  the  Administrator  would  not  allow  it?  Or  was 
it  because  the  membership  of  Industry  Committee  Xo.  2  as 
constituted  did  not  and  could  not  properly  approach  the 
problems  of  the  Infants’  and  Children’s  Wear  Industry? 
Or  was  it  because  the  Committee  felt  that  if  the  door  were 
opened  that  other  groups  might  seek  to  follow  suit? 

11253  An  examination  of  the  record  and  the  exhibits  in¬ 
troduced  into  this  record  by  the  Administrator  fails 

to  disclose  any  justifiable  reason  or  evidence  on  the  part  of 
either  Industry  Committee  Xo.  2  as  a  whole,  or  by  the  sub¬ 
committee  appointed  by  it  to  give  consideration  to  our  ap¬ 
plication,  for  the  denial  thereof. 
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What  does  the  record  show  actually  happened  to  our 
application  ? 

Let  us  examine  the  exhibits  introduced  into  the  record 
by  the  Administrator  on  behalf  of  Industry  Committee 
Xo.  2  to  ascertain  what  actually  took  place. 

Administrator’s  Exhibit  0(a),  entitled:  “Hearing  on  Ap¬ 
parel' Sub-Committee".  An  application  was  made  by  the 
Infants’  and  Children’s  Wear  Industry  for  exclusion  from 
Industry  Committee  Xo.  2  and  for  a  separate  industry  com¬ 
mittee.  At  the  conclusion  of  the  presentation  of  this  appli¬ 
cation  by  Max  IT.  Zuekerman,  Executive  Secretary  and 
Counsel  for  the  United  Infants’  and  Children’s  Wear  Asso¬ 


ciation,  the  following  statement  was  made  by  Samuel  L. 
Hoffman,  an  employer-member  of  Industry  Committee  Xo. 
2.  This  statement  is  found  in  Administrator’s  Exhibit  A, 
pages  64  and  65.  This  is  a  statement  by  a  man  who  is  was  a 
member  of  the  Committee  at  the  time  that  I  presented  my 
application.  1  want  to  read  that  statement  to  you: 

“Mr.  Hoffman :  As  you  well  know,  I  believe  it  was 
11254  unanimously  agreed  that  the  various  industries 
should  have  one  committe.  1  think  Zuekerman  him¬ 


self  Was  one  of  the  promoters  of  that  idea.  A  moment  ago 
Mr.  Zuekerman  was  telling  telling  us  about  an  industry  we 
never  heard  about  and  telling  us  that  the  whole  civiliza¬ 
tion  depends  upon  their  industry.  It  really  is  a  surprise  to 
me.  Xow,  the  children’s  dress  industry  did  not  even  in 
X'.  E.  A.  days  have  a  separate  code.  Then  there  were  some 
300  codes  made.  Everybody  said  their  problems  were  dif¬ 
ferent.  They  have  no  different  problems — needles,  ma¬ 
chines,  materials,  clothes  making  and  selling.  That  is  all. 
There  is  nothing  different  about  children’s  wear  from  house 
dresses,  bathrobes,  maids*  uniforms,  negligees,  petticoats, 
undergarments,  bed  spreads,  everything  you  ever  heard  of. 
They  all  have  needles,  sewing,  pressing,  cloth,  and  ma¬ 
chinery.  I  don't  see  how  in  the  world  Mr.  Zuekerman  can 
tell  at  this  time  that  this  committee  is  not  capable  of  pro¬ 
tecting  his  interests.  I  just  cannot  see  how  in  the  world  he 
can  say  that  because,  after  all,  there  are  some  twelve  or 
fifteen  industries  not  represented.  But  if  every  big  in- 
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dustry  would  have  to  be  represented,  in  accord  with  Mr. 
Zucker man’s  ideas,  we  would  have  to  have  a  committee  of  I 
don’t  know  how  many.” 

That  is  Mr.  Hoffman’s  statement  at  the  time. 

In  view  of  the  foregoing  statement,  it  is  safe  to  as- 

11255  sume  that  insofar  as  this  member  of  the  Committee 
was  concerned,  he  had  a  preconceived,  prejudiced  no¬ 
tion  and  opinion.  Pie  certainly  could  not  approach  the 
application  with  an  open  mind,  as  we  had  a  right  to  expect. 

In  connection  with  this  application,  the  following  state¬ 
ments  were  made  by  other  members  of  Industry  Committee 
No.  2 : 

Mr.  David  Dubinskv,  president  of  the  International 
Ladies’  Garment  Workers  Union  said  at  page  69  of  Ad¬ 
ministrator’s  Exhibit  6(a) — I  quote  in  part: 

“Because  I  felt  that  some  of  the  contentions  of  Mr. 
Zuckerman  were  correct,  was  the  reasons  why  I  did  not 
want  to  participate  originally.  Because  I,  too,  believe 
that  the  employers  of  that  industry  ought  to  be  represented 
on  this  committee.  They  were  a  substantial  industry.  They 
employ  a  substantial  number  of  workers.  They  should  be 
represented  on  the  wearing  apparel  committee.  If  this  had 
happened,  if  a  man  of  the  children’s  dress  industry  had 
been  a  member  of  this  committee,  there  would  not  have  been 
any  regret.”  After  some  discussion,  a  motion  was  made 
by  Mr.  Dubinskv  which  reads : 

“May  I  formulate  a  motion?  I  make  a  motion  that  sub¬ 
committee  ‘d’  be  appointed  to  consider  the  request.” 

Thereafter,  Mr.  Kirstein,  chairman  of  Industry 

11256  Committee  No.  2,  on  May  27th,  appointed  a  sub-com¬ 
mittee  to  investigate  the  request  of  the  Infants’  and 

Children’s  Wear  Industry  for  removal  from  the  jurisdic¬ 
tion  of  the  Apparel  Industry  Committee.  That  committee 
consisted  of — and  listen  the  these  names — :  Mr.  Charles 
Ray,  Mr.  David  Dubinskv  and  Mr.  Samuel  L.  Hoffman.  A 
record  of  this  appointment  is  contained  in  Administrator’s 
Exhibit  No.  3,  entitled:  “Duplicate  Journal  of  the  Ap¬ 
parel  Committee  Dated  June  6th.” 
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In  this  connection,  it  is  important  to  note  that  the  com¬ 
mittee  was  not  appointed  until  two  months  later;  secondly, 
that  there  was  appointed  to  membership  on  the  committee 
a  man,  Samuel  Hoffman,  who  had  at  the  hearing  of  the  sub¬ 
committee  stated  that  he  was  opposed  to  any  such  appli¬ 
cation,  and  who  had  indicated  that  he  had  a  preconceived, 
prejudiced  notion.  Certainly,  he  was  not  open  minded  on 
whether  or  not  the  facts  presented  were  correct  and  whether 
the  application  made  by  this  Industry  should  be  favorably 
considered.  The  appointment  of  such  a  man  to  the  com¬ 
mittee  certainlv  was  not  fair  and  certainlv  did  not  give  the 
Infants’  and  Children’s  Wear  Industry  an  opportunity  to 
have  its  application  considered  fairly  and  on  its  merits. 

This  same  Administrator’s  exhibit,  under  date  of  June 
13th,  carries  the  notation: 

“Meeting  of  Sub-Committee  on  Infants’  and  Children’s 
Wear,  Hotel  Commodore,  New  York,  7 :00  P.M.,  June 
11257  7th,  193D.  Messrs.  Charles  Ray,  Samuel  L.  Hoffman 
and  David  Dubinsky  met  in  New  York  City  on  June 
7tli  to  discuss  the  methods  of  procedure  to  be  followed  to 
investigate  the  claim  of  the  Infants’  and  Children’s  Wear 
Industry  that  this  branch  be  excluded  from  the  Apparel 
definition. 

“It  was  agreed  by  the  sub-committee  that  it  would  call 
on  Mr.  Max  II.  Zuckerman  and  request  that  the  Associa¬ 
tion  file  a  complete  statement  which  could  be  given  further 
consideration.” 

It  is  to  be  noted  in  this  connection  that  both  the  record 
of  June  Gth  and  June  13th  refer  only  to  an  application  to 
be  excluded  but  make  no  reference  to  the  fact  that  the 
application  went  further  and  urged  the  immediate  appoint¬ 
ment  of  an  industry  committee  for  the  Infants’  and 
Children’s  Wear  Industry. 

Now,  let  us  see  what  happened  after  this  meeting  of 
the!  sub-committee  on  June  7th.  On  June  9th,  at  10  o’clock 
in  the  morning,  I  received  a  ’phone  call  at  my  office  from 
the  secretary  to  Mr.  David  Dubinsky  stating  that  Mr.  Du¬ 
binsky  would  like  to  see  me  at  his  office  at  10 :30.  That  was 
a  half  of  an  hour  later.  No  indication  was  made  in  that 


441 


telephone  call  as  to  what  the  reason  was  for  the  request  that 
I  call  on  Mr.  Dubinsky.  T  assumed  that  it  had  something  to 
do  with  a  then-existing  problem  that  had  arisen  under  the 
union  agreement  existing  between  mv  Association 

11258  and  the  International. 

When  Mr.  Zuckerman  arrived  at  Mr.  Dubinskv’s 
office  at  10:30,  he  was  amazed  to  find  Mr.  Ray  and  Mr.  Hoff¬ 
man  also  there.  The  conversations  which  took  place  had 
relation  to  our  application  to  the  extent  only  that  Mr. 
Zuckerman  objected  to  the  short  notice  that  had  been  given 
to  him  to  go  into  the  matter.  He  asked  for  an  opportunity 
to  bring  a  committee  of  his  Association.  He  stated  to  this 
sub-committee  that  not  having  had  notice  of  the  purpose  of 
this  meeting,  he  came  unprepared;  that  he  had  no  papers 
or  anv  records  of  anv  kind  with  him.  The  discussion  which 

m  * 

thereafter  took  place  had  reference  only  as  to  how  to 
straighten  the  matter  out,  not  as  to  the  merits  of  the  In¬ 
fants’  and  Children’s  Wear  Industry’s  application.  No 
opportunity  was  given  to  the  Infants’  and  Children’s  Wear 
Industry"  to  present  further  data.  Certainly-,  no  opportu¬ 
nity  to  file  the  complete  statement,  which  could  be  given 
further  consideration,  was  afforded  as  prescribed  in  the 
June  13th  record  of  this  sub-committee.  Again,  at  this 
meeting,  Mr.  Hoffman  gave  vent  to  his  opposition  to  grant¬ 
ing  the  request  of  this  Industry.  Again,  he  established  that 
he  was  not  open  minded  but  that  he  was  definitely"  prej¬ 
udiced  and  biased  and  had  a  preconceived  notion  of  what 
should  be  the  result  and  the  report  of  the  committee. 

On  Friday",  June  16th,  Industry-  Committee  No.  2  met  in 
Rose  Room  of  the  Hotel  Washington,  according  to 

11259  Administrator’s  Exhibit  No.  3,  and  the  record  there 
reads : 

“Report  of  Sub-Committee  on  Infants’  and  Children’s 
Wear.  Mr.  S.  L.  Hoffman,  chairman — ” 

All  of  a  sudden  he  became  chairman. 

“ — of  the  Sub-Committee  which  was  appointed  on  May 
27th  to  consider  the  application  of  the  United  Infants’  and 
Children’s  Wear  Association  for  exclusion  from  the  juris¬ 
diction  of  the  Apparel  Industry  Committee,  reported  that 
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this  Sub-Committee  had  decided  to  recommend  disapproval 
of  this  request  and  that  the  manufacture  of  infants’  and 
children’s  wear  should  be  retained  under  the  jurisdiction 
of  the  Apparel  Industry  Committee.  On  motion  duly  made, 
seconded  and  unanimously  carried,  the  report  of  this  Sub- 
Committee  was  accepted.” 

In  other  words,  there  having  been  scheduled  a  meeting 
of  the  Industry  Committee  to  take  place  on  June  16th,  this 
sub-committee  appointed  to  give  consideration  to  our  ap¬ 
plication  suddenly  woke  up  to  give  us  an  opportunity  to  let 
off  steam,  so  to  speak,  but  gave  us  no  opportunity  to  prop¬ 
erly  present  our  request  to  them — gave  us  no  opportunity 
to  fairly  and  honestly  present  our  position  or  to  justify 
our  claims.  In  order  that  the  record  might  be  set  straight, 
it  was  established  that  a  conference  had  been  had  with  Mr. 
Zuckerman.  That  record,  however,  does  not  indicate  that 
he  had  objected  to  the  short  notice  or  that  no  oppor- 
11260  tunity  had  been  afforded  to  him  to  bring  a  committee 
or  records  to  support  his  application. 

On  June  16th,  a  meeting  of  Industry  Committee  No.  2 
was  held,  according  to  Administrator’s  Exhibit  No.  9(b), 
and  the  following  appears: 

“Mr.  Dubinsky:  I  think  before  we  proceed  with  his  re¬ 
port,  we  should  hear  from  the  committee  appointed  by  you. 
You  appointed  a  sub-committee  consisting  of  Mr.  Ray,  rep¬ 
resenting  the  public,  Mr.  Hoffman,  representing  the  em¬ 
ployers  and  myself  for  labor,  and  I  think  Mr.  Hoffman  is 
ready  to  report  and  we  ought  to  dispose  of  that  report.” 

This  is  the  report  by  Mr.  Hoffman,  and  it  reads: 

“Mr.  Hoffman:  lYe  had  a  long  session  in  New  York  and 
the  committee  went  into  the  problems  pretty  thoroughly  and 
\\;c  decided  unanimously  that  the  items  which  Mr.  Zucker¬ 
man  represents — children’s  dresses,  boys’  blouses,  et  cetera, 
are  identical  from  the  standpoint  of  operation  as  that  of 
many  of  the  other  industries  which  are  here  represented. 
Therefore,  the  committee  felt  that  there  was  absolutely  no 
necessitv  of  having  a  different  committee  for  this  industrv. 

“Mr.  Kirstein :  I  assume  that  there  need  be  no  action  ex¬ 
cept  to  make  this  part  of  the  record.” 
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Let  us  look  at  the  statement  made  by  Mr.  Hoffman.  He 
says  that  they  had  a  long  session  in  New  York,  that 

11261  the  committee  went  into  the  problems  pretty  thor¬ 
oughly  and  they  decided  unanimously  to  reject  the 

application  made.  The  inference  is  carried  that  a  long  ses¬ 
sion  had  been  had  with  representatives  of  the  Infants’  and 
Children’s  Wear  Industry  and  that  the  committee  went 
thoroughly  into  the  problems.  The  fact  of  the  matter  is 
that  this  long  session  represented  a  one-hour  discussion 
after  a  half  hour’s  notice  and  the  discussion  had  nothing  to 
do  with  the  merits  of  our  application  but  as  to  how  the  mat¬ 
ter  should  be  straightened  and  why  we  as  an  industry 
should  not  insist  that  a  mistake  originally  made  should  be 
rectified.  On  the  basis  of  that  report,  the  Industry  Com¬ 
mittee  is  asked  to  disapprove  our  request  for  exclusion  and 
for  the  appointment  of  an  industry  committee  for  it. 

A  review  of  the  foregoing  discloses : 

(1)  That  the  man  most  voluminous  and  outspoken  in  his 
objections  to  the  request  made  by  our  Industry  is  made  the 
chairman  of  a  sub-committee  to  examine  into  the  request, 
and  to  make  recommendations  with  respect  thereto. 

(2)  That  the  instructions  given  to  the  sub-committee  by 
the  general  committee  were  not  lived  up  to  in  that  no  op¬ 
portunity  to  file  a  complete  statement  or  to  be  heard  prop¬ 
erly  was  afforded  to  the  applicant  as  prescribed. 

(3)  That  the  report  made  by  the  chairman  of  the  sub¬ 
committee  is  false  in  that  it  purports  to  carry  out 

11262  the  instructions  of  the  main  committee,  when  in  fact 
these  instructions  were  not  carried  out. 

(4)  That  the  general  industry  committee  was  asked  to 
approve  a  sub-committee  report  which  was  not  in  keeping 
with  its  original  instructions. 

(5)  That  insofar  as  the  Infants’  and  Children’s  Wear 
Industry  was  concerned,  it  had  not  been  afforded  the  con¬ 
sideration  which  it  rightfully  deserved. 

(6)  Finally,  that  the  interests  and  rights  of  the  Infants’ 
and  Children’s  Wear  Industry  had  been  subrogated  to  the 
preconceived  notions  of  one  man  whose  evident  opinion 
swayed  not  only  the  sub-committee  but  also  through  its  re¬ 
port  the  entire  membership  of  Industry  Committee  No.  2. 
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(7)  And,  finally  and  importantly,  that  we,  as  the  peti¬ 
tioners,  were  not  advised  of  the  action  taken  and  thus  given 
an  opportunity  to  take  such  steps  as  might  be  deemed  nec¬ 
essary.  Our  rights  to  appear  and  submit  wage  data  were 
foreclosed. 

Has  the  procedure  in  naming  the  Apparel  Industry  Com¬ 
mittee  been  in  keeping  with  expressed  principles  ? 

Examination  should  be  made  into  whether  or  not  the  fail¬ 
ure  on  the  part  of  the  Administrator  to  recognize  the  In¬ 
fants’  and  Children's  Wear  Industry  and  establish  a  sepa¬ 
rate  committee  for  it  has  been  in  keeping  with  public 

11263  utterances  made  by  him  or  for  him.  I  have  sub¬ 
mitted  one  quotation.  Let  me  quote  you  others. 

The  same  Wage  and  Hour  Reporter  of  March  13,  at  page 
6,  quotes  the  Industry  Committee  Section  as  follows: 

“It  is  obvious  that  even  though  the  instructions  given  by 
the  Act” — relating  to  industry  appointments — “are  mea¬ 
ger,  yet  care  must  be  exercised  in  interpreting  these  provi¬ 
sions  in  order  to  organize  committees  which  will  be  able  to 
withstand  attack  on  the  basis  of  being  not  truly  representa¬ 
tive  of  the  industry.” 

Does  Industry  Committee  Xo.  2,  as  constituted,  measure 
up  to  that  yardstick?  Was  it  truly  representative?  Can  it 
withstand  attack? 

The  same  article  states  the  principles  applied  for  choos¬ 
ing  the  industries  for  which  committees  are  appointed  are: 

“Indust res  in  which  wages  higher  than  40  cents  an  hour 
are  made  are  eliminated  from  current  consideration.” 

Is  this  true  of  the  Industry  Committee  Xo.  2  as  consti¬ 
tuted?  Have  those  groups  in  which  wages  to  manufactur¬ 
ing  employees  are  higher  than  40  cents  an  hour  been  elimi¬ 
nated?  And,  conversely,  has  adequate  representation  been 
accorded  to  those  groups  whose  wage  levels  are  way  below 
40  cents  an  hour? 

The  same  article  goes  no  further  and  quotes  the 

11264  Industry  Section  as  follows: 

“In  an  industry  committee,  however,  unless  the 
channel  of  distribution  is  a  factor” — unless  the  channel  of 
distribution  is  a  factor — “which  affects  the  wage  levels  pre¬ 
vailing  in  each  group  and  unless  the  wage  levels  differ  be- 
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tween  groups,  there  is  no  absolute  necessity  for  providing 
representation  on  the  basis  of  distribution  methods.” 

Any  person  identified  with  the  needle  trades  or  who  pro¬ 
fesses  to  have  any  knowledge  thereof,  knows  that  the  In¬ 
fants’  and  Children’s  Wear  Industry  falls  squarely  under 
that  caption.  The  channel  of  distribution  referred  to  is  a 
vital  factor — vital  to  the  extent  that  it  affects  not  only  the 
wage  levels  prevailing  but  more  importantly  the  continued 
existence  of  our  Industry. 

Can  the  Infants’  and  Children’s  Wear  Industry  feel  that 
it  was  adequately  represented  by  Industry  Committee  No. 
2? 

To  some  extent,  we  have  indicated  that  Industry  Com¬ 
mittee  Xo.  2,  as  constituted,  could  not  be  relied  upon  by  us 
to  properly  present,  represent,  and  solve  our  problems. 

In  an  effort  not  to  be  repetitious,  let  us  direct  attention 
to  the  following  in  further  support  of  our  contention  that 
we  could  not  rely  upon  Industry  Committee  Xo.  2,  as  consti¬ 
tuted  : 

(1)  There  was  no  manufacturer  on  the  employer 
11265  section  of  that  committee  who  is  a  manufacturer  of 
infants’  and  children’s  wear.  This  point  has  been 
commented  upon  at  considerable  length  earlier  in  this  state¬ 
ment. 

(2)  There  were  on  that  committee  men  who  fall  within 
the  eliminated  industries  as  expressed  by  the  Industry  Sec¬ 
tion  of  the  Wage  and  Hour  Division,  namelv  such  indus- 
tries  as  are  way  above  in  their  wage  levels  than  the  40  cents 
maxmum  set  up  by  the  Act. 

(3)  Xo  groups  represented  on  that  committee  have  prob¬ 
lems  similar  to  ours. 

(4)  The  methods  of  distribution  and  merchandising  of 
the  groups  represented  on  that  committee  are  not  the  same 
as  ours,  even  though  distribution  is  a  vital  factor  in  deter¬ 
mination  of  committee  membership. 

(5)  On  the  employee  portion  of  the  committee  we  find 
represented  every  local  or  labor  unions  with  whom  the 
unionized  portion  of  this  Industry  has  labor  relations.  This 
point  has  also  been  covered  rather  fully. 
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Can  it  be  imagined  to  wliat  extent  this  Industry  could 
place  the  confidence  which  is  so  vitally  necessary  in  Indus¬ 
try  Committee  No.  2  under  these  circumstances? 

On  the  question  of  the  complexity  as  well  as  the  individu¬ 
ality  of  the  Infants’  and  Children’s  Wear  Industry,  no  bet- 
ter  summary  can  perhaps  be  offered  than  to  quote 

11266  from  the  “Letter  of  Transmittal”  of  General  Hugh 
S.  Johnson,  while  Administrator  of  N.  R.  A.,  in  ap¬ 
proving  a  Code  of  Fair  Competition  for  the  Infants’  and 
Children’s  Wear  Industry.  This  letter  is  dated  March  26th, 
1934,  and  is  addressed  to  the  President  of  the  United  States. 
It  reads,  in  part,  as  follows: 

“One  of  the  unique  features  of  this  Industry  is  the  fact 
that  the  manufacturers  as  a  rule  do  not  specialize  in  the 
production  of  any  one  type  of  garment.  A  tabulation  of 
the  commodities  manufactured  by  the  members  of  the  In¬ 
dustry  as  a  whole  reveals  the  following  information:  — ” 

I  will  pass  that  portion  of  it  up. 

“If  seems  proper  therefore  from  this  fact  alone  that  these 
manufacturers  be  granted  a  Code  of  Fair  Competition. 
The  production  of  these  various  items  of  infants’  and  chil¬ 
dren’s  wearing  apparel  are  so  inter-related  and  are  so  fre¬ 
quently  manufactured  in  the  same  factories  by  the  same 
employees,  that  the  problems  of  all  these  manufacturers 
are  necessarily  inter-related  and  can  best  be  treated  in  one 
Code  of  Fair  Competition.  Not  to  permit  them  to  operate 
under  a  single  Code  of  Fair  Competition  would  be  place 
them  under  serious  hardship. 

“There  is,  furthermore,  a  definite  line  of  demarcation 
between  infants’  and  children’s  wearing  apparel  and  the 
manufacture  and  distribution  of  garments  not  in- 

11267  eluded  in  this  Code.  The  colors,  textures,  style  ele¬ 
ments,  and  in  certain  instances  method  of  manufac¬ 
ture  of  infants’  and  children’s  wearing  apparel  are  unique 
to  the  Industry*.  From  the  standpoint  of  distribution,  the 
problems  of  all  the  manufacturers  included  within  the  jur¬ 
isdiction  of  this  Code  are  identical.  The  retailers,  specialty 
shops  and  department  stores  have  in  the  course  of  business 
over  twenty  years  recognized  a  substantial  difference  be¬ 
tween  the  manufacture  and  distribution  of  products  in- 
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eluded  in  this  Code  and  other  items  of  wearing  apparel. 
Department  stores  have  separate  departments — ”  I  won’t 
go  into  that  phase  of  it. 

“Another  characteristics  of  the  industry  is  the  low  sell¬ 
ing  price  of  commodities  manufactured.  This  a  result  of 
the  genesis  of  the  industry.  Some  thirty  years  ago  there 
were  virtually  few  manufacturers  of  infants’  and  children’s 
garments  throughout  the  country.  Most  of  the  infants’  and 
children’s  garments  were  made  at  the  home  of  the  particu¬ 
lar  mother  for  her  own  infant  and  child.  The  manufac¬ 
turers  in  order  to  foster  the  industry  went  through  a  rigo- 
rous  system  of  education  of  the  parent  and  potential  buyer 
of  these  commodities  to  show  the  advantages  and  conveni¬ 
ence  of  purchasing  these  commodities  rather  than  making 
them  at  home.  In  order  to  induce  the  potential  pur- 
11268  chasers  to  purchase  rather  than  to  make  their  own 
garments,  the  selling  price  of  commodities  was  nec- 

essarilv  made  extremelv  low.  Not  onlv  was  this  necessarv 
•  »  »  * 

in  order  to  induce  the  purchaser  to  purchase  the  commodi¬ 
ties  but  also  because  of  the  fact  that  infants’  and  children’s 
wearing  apparel  represents  a  type  of  apparel  that  is  easily 
made  at  home.  If  the  selling  price  of  these  commodities  is 
raised  too  high  in  view  of  the  limited  amount  of  material 
and  labor  necessary  to  make -an  infants’  and  child’s  gar¬ 
ment,  there  is  serious  danger  of  the  mother  purchasing  the 
material,  making  the  garment  herself,  and  thus  seriously 
prejudicing  the  prosperity  of  the  industry.  For  this  rea¬ 
son  great  attention  is  necessary  to  maintain  on  the  one  hand 
a  reasonable  minimum  wage  from  the  standpoint  of  the 
workers  and  at  the  same  time  not  raise  the  selling  price  of 
these  commodities  so  high  that  the  welfare  of  the  industry 
be  prejudiced.” 

What  does  the  record  disclose?  As  to  the  definition  of 
the  Apparel  Industry.  Now,  that  Industry  Committee  No. 
2  has  had  its  opportunity  to  place  on  the  records  facts  to 
substantiate  and  justify  its  recommendation  for  a  wage 
order,  let  us  look  into  that  record,  and  examine  those  facts 
and  see  whether  or  not  the  Industry  Committee  No.  2  has 
met  the  burden  of  proof  placed  upon  it  by  the  Act. 
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In  so  doing,  we  find  some  ratlior  startling  inconsistencies. 
With  every  sincere  desire  to  make  this  phase  of  our 

11269  presentation  brief  since  the  records  more  or  less 
speak  for  themselves,  nevertheless,  it  is  our  intent 

to  iioint  out  to  the  Administrator  these  inconsistencies  to 
show  that  the  record,  in  and  of  itself,  does  not  justify  or 
give  to  that  committee  the  right  to  promulgate  a  recommen¬ 
dation  for  a  wage  order  for  the  Infants’  and  Children’s 
Wear  Industry. 

Chief  Counsel  McNulty,  in  his  opening  statement,  said: 
“The  consensus  of  opinion  of  those  engaged  in  these  con¬ 
ferences" — referring  to  the  conferences  which  led  to  the 
appointment  of  Industry  Committee  No.  2 — “was  that  the 
one  general  committee  should  be  appointed  under  a  broad 
definition  of  the  Indust rv  and  that  this  committee  should 
make  its  minimum  wage  recommendation  for  the  entire  ap¬ 
parel  group  of  industry.  Independent  studies  made  by  the 
Wage  and  Hour  Division  staff  led  to  a  similar  conclusion. 
The  definition  of  Administrator  was  based  on  the  result  of 
these  conferences  and  studies.” 

The  above  quotation  is  from  page  6  of  the  record. 

From  what  we  have  previously  explained  and  outlined  to 
you,  Mr.  Administrator,  is  this  statement  by  Chief  Counsel 
McNulty  true?  Was  it  the  consensus  of  opinion  of  those 
engaged  in  those  conferences  for  one  general  committee? 
Or  was  the  recommendation  that  there  be  separate  com¬ 
mittees  with  one  committee  as  a  whole,  with  a  representa¬ 
tion  of  each  of  those  separate  committees?  Is  it  true 

11270  that  the  definition  of  the  apparel  industiy  as  made 
hv  the  Administrator  based  on  those  conferences 

when,  in  fact,  the  conferences  resulted  in  a  resolution  en¬ 
tirely  different  from  that  reached  by  the  Administrator  in 
appointing  a  committee  without  a  representative  of  the  In¬ 
fants’  and  Children’s  Wear  Industry  upon  it? 

Mr.  Tolies,  assistant  chief  economist  of  the  Wage  and 
Hour  Division,  in  his  testimony  expressed  his  expert  opin¬ 
ion  that  the  recommendations  made  by  Industry  Committee 
No.  2  were  proper  in  view  of  a  study  made  by  him  from  all 
available  sources  ("Record,  page  25).  How  can  this  state¬ 
ment  be  accepted,  in  the  light  of  the  fact  that  earlier  in  his 
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testimony  this  same  expert  stated  that  he  had  directed  the 
compilation  of  the  reports  upon  which  the  recommenda¬ 
tions  were  made  l  It  seems  to  us  that  what  has  here  hap¬ 
pened  is  that  the  Wage  and  Hour  Division  or  he,  having 
proposed  a  basis  for  the  definition,  by  means  of  this  rec¬ 
ord,  seeks  to  support  its  or  his  own  conclusions. 

In  justifying  the  definition  of  “apparel  industry,”  this 
expert,  Mr.  Tolies,  said:  — And  I  quote  a  few  of  his  state¬ 
ments — 

“Except  for  the  items  specifically  excluded,  it  placed  un¬ 
der  the  jurisdiction  of  a  single  industry  committee  the  mak¬ 
ing  of  all  garments  by  the  processes  of  cutting,  sewing  and 
embroidering.”  (Record,  page  2G) 

11271  “Moreover,” — referring  to  codes — “close  compe¬ 
tition  often  was  found  to  exist  between  different  ar¬ 
ticles  for  which  minimum  wage  rates  had  been  established.” 
(Record,  page  27) 

Quoting  further,  on  codes,  he  says: 

“These  competitive  advantages  and  disadvantages  were 
created  by  the  process  of  setting  up  individual  rates  with¬ 
out  opportunity  for  adequate  consideration  as  a  whole.” 
(Record,  page  27) 

Going  on  further,  he  says : 

“As  a  result .  .  .  opportunity  was  given  to  Industry  Com¬ 
mittee  No.  2  to  consider  both  sides  of  any  problem  of  over¬ 
lapping  of  production  of  different  articles  or  of  such  close 
competition  as  demanded  the  establishment  of  a  single  mini¬ 
mum  wage  rate.” 

Overlapping  and  competition,  his  two  main  points. 

“Examination  of  the  articles  specifically  excluded  from 
this  definition  readily  reveals  the  effect  that  special  cir¬ 
cumstances  justify  their  separate  treatment.” 

The  last  two  quotations  are  quoted  from  the  record, 
pages  27  and  28. 

Yet,  on  cross-examination,  this  same  expert  said — and 
I  am  referring  to  the  record,  page  1094,  when  he  testified 
with  respect  to  the  Apparel  Industry  as  a  whole: 

“Now,  that  degree  of  overlapping  of  production  21 

11272  firms  and  only  to  a  minor  extent  in  most  of  those 
cases,  represents,  I  believe,  a  rather  exceptionally 
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clean-cut  division  of  tlie  industry.”  lie  was  here  referring 
to  tlie  infants'  and  children’s  wear  in  relation  to  the  Ap¬ 
parel  Industry  as  a  whole. 

However,  having  testified  that  the  manufacture  of  in¬ 
fants’  and  children’s  wearing  apparel  is  intimately  associ¬ 
ated  with  the  manufacture  of  apparel  for  men  and  women, 
yet  he  did  state : 

“Of  the  23S  firms  surveyed” — meaning  infants’  and  chil¬ 
dren’s  wear  manufacturers — “by  the  "Women’s  Bureau  in 
the  spring  of  1938  only  four  firms  made  other  products  as 
well.”  That  is  at  page  1092  of  the  record. 

He  further  testified,  and  I  am  quoting  from  his  testimony 
at  page  1092  of  the  record: 

“Xow,  the  "Women’s  Bureau  surveyed  a  total  of  2,049 
firms  in  all  of  the  branches  of  the  apparel  industry  assigned 
to  that  Bureau.  Of  these  2,049  firms,  only  21  firms  were 
found  to  be  making  infants’  and  children’s  wear  as  defined 
for  the  purpose  of  this  division  as  a  secondary  product.” 

How  can  there  be  any  credit  placed  to  his  statement  that 
the  Infants’  and  Children’s  "Wear  Industry  is  a  part  and 
parcel  of  the  Apparel  Industry  in  view  of  this  contradiction 
in  his  testimony  and  the  latter  testimony  in  particular? 

Moreover,  on  cross-examination,  it  was  brought 
11273  out  that  Mr.  Tolies  is  no  expert  at  all.  He  admitted 
that  he  had  no  particular  experience  with  the  Ap¬ 
parel  Industry.  (Record,  page  1112)  He  further  testified 
that  the  research  that  he  had  made  had  been  just  after  a 
few  months’  study  prior  to  his  recommendation.  (Record, 
page  1113)  He  was  asked  by  counsel  the  following  ques¬ 
tion: 

“Q.  So,  therefore.  Mr.  Tolies,  when  you  testified  in  your 
expert  opinion  the  definition  of  the  apparel  industry  as  de¬ 
fined  is  a  proper  one,  you  really  had  no  practical  experience 
or  background  on  which  to  make  that  statement?” 

To  which,  he  astonishingly  testified  and  said: 

“A.  I  have  put  in  a  great  deal  of  intensive  effort  in  the 
past  few  months  to  determine  that.”  (Record,  page  1113) 

He  testified  that  part  of  the  basis  of  arriving  at  his  con¬ 
clusions  was  a  study  of  the  Code  of  Fair  Competition  for 
the  Infants’  and  Children’s  "Wear  Industry.  Yet,  on  cross- 
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examination,  lie  seemed  to  have  very  little  familiarity  or 

knowledge  with  the  provisions  of  the  Code — at  least  with 

respect  to  the  articles  covered.  (Record,  page  1116)  He 

admitted  that  in  approving  the  definition,  no  effort  had  been 

made  to  ascertain  the  historv  of  the  Infants’  and  Children’s 

* 

Wear  Industry;  its  background;  as  to  whether  there  would 
be  any  injury  to  it  by  inclusion  in  the  Apparel  Indus- 

11274  try.  (Record,  page  1123)  No  study  was  made  by 
this  expert  of  the  merchandising  and  marketing  prob¬ 
lems.  (Record,  page  1124)  Nor  was  consideration  given 
to  marketing  and  merchandising  problems  of  infants’  and 
children’s  wear  as  related,  if  related,  to  wearing  apparel  in 
general.  (Record,  page  1124)  Xo  attempt  was  made  to 
study  the  relationship  between  minimum  wages  and  mar¬ 
keting  and  merchandising  of  the  products  of  our  Industry. 
(Record,  page  1124) 

It  is  a  very  safe  assumption  to  come  to  that  the  expert, 
and  he  was  the  only  expert  that  the  record  shows  that  In¬ 
dustry  Committee  X~o.  2  used  to  justify  its  recommendation 
with  respect  to  the  Infants’  and  Children’s  Wear  Industry, 
did  not  substantiate  his  recommendations  at  least  to  the  ex¬ 
tent  as  required  by  the  Act. 

It  would  be  safe  to  assume  that  in  a  court  of  law,  the  tes¬ 
timony  of  this  witness  having  been  discredited,  it  would  be 
of  no  value  and  given  no  consideration  whatever.  It  cer- 
tainlv  should  carrv  no  weght  here. 

It  mav  be  that  the  voung  man  has  been  sincere.  It  is  more 
likely  that  he  arrived  at  a  conclusion  and  then  attempted  by 
facts  created  by  him  to  justify  that  conclusion,  instead  of 
doing  what  we,  as  an  industry,  expected  would  be  done, 
namely,  that  the  facts  would  be  studied  and  from  them  ar¬ 
rive  at  a  conclusion,  to  which  the  facts,  in  and  of  them¬ 
selves,  would  clearly  point. 

11275  How  can  this  witness,  having  stated  that  he  studied 
the  Codes,  justify  the  cinclusion  of  infants’  and  chil¬ 
dren’s  wear  in  the  Apparel  Industry  recommendation  in  the 
light  of  the  letter  of  transmittal  of  General  Hugh  S.  John¬ 
son,  under  the  X.  R.  A.? 

How  can  he  have  stated  that  he  studied  the  review  of  this 
Code  and  still  come  to  the  same  conclusion? 
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After  he  only  had  a  three  months’  study,  he  arrives  at  a 
conclusion  entirely  different  from  that  of  organized  labor, 
of  Government  agencies,  and  of  the  Industry  itself.  To  say 
the  least,  it  is  preposterous  to  expect  business  men  to  ac¬ 
cept  such  a  conclusion  from  an  apparent  noice  with  only 
three  months'  experience,  and  to  place  in  jeopardy  and  in 
danger  the  investments  of  hundreds  of  manufacturers 
amounting  to  millions  of  dollars  on  the  recommendation  of 
a  person  who  is  supposed  to  be  an  expert  and,  in  fact,  ad¬ 
mits  that  he  is  not. 

Moreover,  proof  of  the  inefficiency  and  lack  of  experience 
of  this  witness  can  be  ascertained  by  an  examination  of  his 
testimony  under  cross-examination  with  respect  to  the  Robe 
Industry.  (Record,  pages  1051-1052-1053)  "Wherein,  he 
supports  that  recommendation  to  include  children's  robes 
in  the  so-called  Robe  Industry  based  on  studies  which  he  or¬ 
dered  to  be  made  and  which  he  testified  did  not  include  any 
study  of  children's  robe  manufacturers. 

A  studv  of  the  record  fails  to  disclose  anv  em- 
•  • 

11276  plover  support  for  the  recommendation  of  Industry 
Committee  Xo.  *2  by  employers  in  the  Infants’  and 
Children's  Wear  Industry  for  the  inclusion  of  that  Indus¬ 
try  under  the  jurisdiction  of  Industry  Committee  Xo.  2. 
In  fact,  the  two  employers  who  did  testify  qualified  their 
statements  to  indicate  that  they  were  not  in  favor  of  the 
recommendation.  I  refer  particularly  to  the  testimony  of 
Mr.  Weissman  of  the  Mark-On  Garment  Company  who 
qualified  his  testimony  stating  that  he  was  only  testify  with 
respect  to  women's  dresses.  (Record,  page  114)  Mr. 
Weissman  was  not  called  ns  a  witness  bv  the  Industrv  Com- 
mittee  or  by  the  Wage  and  Hour  Division  to  support  its 
recommendation  for  the  Infant’s  and  Children’s  Wear  In¬ 
dustry.  Mr.  Samuel  L.  TToffman  attempted  to  bring  in  the 
children’s  dress  approval  by  leaving  the  inference  that  he 
was  a  children’s  dress  maker:  yet,  on  cross-examination, 
he  qualified  his  statement  that  his  was  only  the  opinion  of 
an  adult  dress  maker.  (Record,  pages  138  and  139)  This 
was  while  he  was  testifying  at  the  hearing  on  the  ladies’ 
dress  recommendation.  Mr.  Hoffman  did  not  testify  at  the 
infants’  and  children’s  wear  hearing.  Why?  Wras  Mr. 
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Hoffman  fearful  that  the  truth  might  be  disclosed  on  the 
record?  Or  was  Mr.  Hoffman  afraid  to  subject  himself  to 
a  cross-examination  with  respect  to  his  actions  as  a  mem¬ 
ber  of  the  Industry  Committee  Xo.  2?  The  only  other  wit¬ 
ness  called  by  the  Industry  Committee  was  Mr.  Charles  H. 
Shapiro  of  the  Iii-Line  Company.  Attempt  was  made  to 
justify  the  recommendation  through  this  witness,  to 

11277  get  him  to  testify  that  in  his  opinion  the  Industry 
would  accept  the  recommendation.  Yet,  on  cross- 

examination,  Mr.  Shapiro  qualified  his  statement  by  saying: 

“ Xo,  I  said  I  couldn't  testify  as  an  expert  as  to  the 
country,  just  my  own  shop.”  (Record,  page  1209) 

It  is  significant  that  with  hundreds  of  employers,  no  one 
employer  could  he  gotten  by  the  Wage  and  Hour  Division 
or  by  the  Industry  Committee  to  support  its  recommenda¬ 
tion  or  to  support  its  position  that  it  had  a  right  to  recom¬ 
mend  a  wage  order  on  behalf  of  the  Infants'  and  Children’s 
Wear  Industry. 

It  is  significant  and  noteworthy  that  the  union  witnesses 
who  testified  on  behalf  of  the  Industry  Committee  recom¬ 
mendation,  on  cross-examination,  admitted  that  the  shops 
under  their  respectiye  jurisdictions  made  only  infants’  and 
children’s  garments  and  that  there  is  practically  no  oyer¬ 
lapping  with  the  so-called  apparel  industry — (see  testimony 
of  Meyer  Bernstein  and  Witness  Palermo,  Amalgamated 
Clothing  Workers’  Union). 

As  a  matter  of  fact,  Mr.  Tolies,  chief  assistant  economist, 
upon  direct  examination,  emphasized  that  there  was  a  clean- 
cut  division  between  the  two — referring  to  infants’  and 
children’s  wear  as  against  apparel. 

At  the  hearing  before  the  Examiner,  Thomas  Holland,  on 
Xovember  27th,  on  behalf  of  the  Infants’  and  Children’s 
Wear  Industry,  objections  were  raised  to  the  intro- 

11278  duction  into  the  record  of  Exhibit  Xo.  14,  entitled: 
“Preliminary  Conferences  Looking  toward  the  Ap¬ 
pointment  of  an  Apparel  Committee.  October  20th,  193S”. 
on  the  ground  that  this  exhibit  does  not  contain  a  correct 
record  of  the  resolution  adopted  at  that  conference.  At  the 
time,  Mr.  Holland  denied  our  objections.  Xow,  that  testi¬ 
mony  has  been  placed  on  the  record  which  contradicts  that 
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exhibit,  we  again  request  that  that  exhibit  be  stricken  from 
the  record  or  that  it  be  changed  to  conform  with  the  truth. 

Further  objection  was  raised  to  the  introduction  of  Ex¬ 
hibit  Xo.  7,  entitled:  ‘‘Briefs  and  Other  Data  Received  by 
Industry  Committee  Section  and  Distributed  to  Members  of 
the  Apparel  Committee”  on  the  ground  that  said  exhibit 
does  not  contain  a  copy  of  the  brief  submitted  by  the  In¬ 
fants*  and  Children’s  Wear  Industry  at  the  hearing  held 
on  March  17th.  In  this  connection,  it  is  significant  to  note 
that  Exhibit  Xo.  7  was  distributed  to  all  members  of  Indus¬ 
try  Committee  Xo.  2.  Was  it  intentional  that  the  brief  of 
the  Infants’  and  Children’s  Wear  Industry  was  omitted? 
Can  it  be  possible  that  the  entire  Committee  was  intention¬ 
ally  placed  in  a  position  where  it  had  no  knowledge  of  our 
application  to  be  excluded  and  the  basis  upon  which  the  ap¬ 
plication  was  made?  Failure  on  the  part  of  the  Industry 
Section  to  familiarize  members  of  the  Committee  with  all 
the  facts  constitutes  an  error  of  such  magnitude  and  im¬ 
portance  that  it  should  be  emphasized,  and  you,  Mr. 
11*270  Administrator,  should  consider  most  carefullv  anv 
recommendation  emanating  from  a  committee  which 
makes  recommendation  without  being  in  possession  of  all 
the  facts. 

At  the  outset  of  the  hearing  held  on  November  27th,  the 
following  motion  was  made  on  behalf  of  the  Infants’  and 
Children’s  Wear  Industry: 

“The  Infants’  and  Children’s  Wear  Industry  objects  to 
the  recommendation  for  a  wage  order  as  made  bv  Industrv 
Committee  Xo.  2  for  the  Apparel  Industry,  and  urges  upon 
the  Administrator  that  this  recommendation  be  set  aside, 
at  least  to  the  extent  that  it  affects  the  Infants’  and  Chil¬ 
dren’s  Wear  Industrv  on  the  ground  that: 

“(I)  Industry  Committee  Xo.  2,  as  constituted,  is  not 
representative  of  the  Infants’  and  Children’s  Wear  Indus¬ 
try  in  that  the  employer  portion  thereof  does  not  contain  a 
representative  of  the  Infants’  and  Children’s  Wear  Indus¬ 
try,  as  required  by  Section  5(b)  of  the  Fair  Labor  Stand¬ 
ards  Act : 

“(2)  That  the  Infants’  and  Children’s  Wear  Industry 
is  an  industry  engaged  in  commerce  and  the  production  of 


455 


goods  for  commerce,  as  prescribed  by  Section  5(a)  of  the 
Act,  and  its  inclusion  in  the  Apparel  Industry  over  its  ob¬ 
jections  is  contrary  to  law  and  in  violation  of  its  legal 
rights  and  detrimental  to  the  best  interests  of  the  Infants' 
and  Children’s  Wear  Industry; 

“  (3)  That  Industry  Committee  No.  2  does  not  con- 

11280  tain  a  like  number  of  persons  representing  employers 
and  employees,  as  made  mandatory  by  Section  5(b) 

of  the  Act,  and  hence  any  recommendation  emanating  from 
an  industry  committee  so  constituted  is  unlawful; 

‘‘(4)  That  the  appointment  to  Industry  Committee  No.  2 
of  four  employee  representatives  of  the  Infants’  and  Chil¬ 
dren’s  Wear  Industry  and  the  omission  and  failure  to  ap¬ 
point  one,  if  not  a  like  number  of  employer  representatives 
of  the  Infants’  and  Children’s  Wear  Industry,  is  contrary 
to  the  provisions  of  Section  5(b)  of  the  Act  and  unlawful: 

“  (5)  That  the  inclusion  of  Infants’  and  Children’s  Wear 
as  part  of  Industry  Committee  No.  2,  and  hence  as  part  of 
the  Apparel  Industry  is  arbitrary  and  contrary  to  the  es¬ 
tablished  groupings  of  wearing  apparel,  and  detrimental 
to  the  interests  of  the  Infants’  and  Children’s  Wear  Indus¬ 
try  and  unlawful; 

“(6)  That  the  recommendations  of  Industry  Committee 
No.  2  as  affecting  infants’  and  Children’s  wear  were  not 
make  in  accordance  with  the  law,  nor  were  they  supported 
by  the  necessary  evidence  contemplated  by  the  Act; 

“(7)  That  in  accordance  with  Section  8(d)  of  the  Act, 
the  Administrator  must  disapprove  the  recommendations 
made  by  Industry  Committee  No.  2,  at  least  to  the  extent 
that  said  recommendations  affect  the  Infants’  and  Chil¬ 
dren’s  Wear  Industry; 

11281  “(8)  That  in  view  of  all  of  the  foregoing,  Indus¬ 
try  Committee  No.  2  can  legallv  make  no  reconmien- 

dations  with  respect  to  a  wage  order  for  the  Infants’  and 
Children’s  Wear  Industry  which  can  be  properly  the  sub¬ 
ject  matter  of  a  public  hearing; 

“(9)  No  recommendation  for  a  wage  order  that  affects 
the  Infants’  and  Children’s  Wear  Industry  can  be  the  sub¬ 
ject  matter  of  a  public  hearing  unless  the  employers  of  that 
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Industry  shall  have  been  represented  on  the  Industry  Com¬ 
mittee  submitting  such  recommendations; 

“(10)  In  view  thereof  the  continuance  of  this  public 
hearing,  at  least  to  the  extent  that  it  affects  the  Infants’ 
and  Children’s  Wear  Industry,  is  contrary  to  the  law  and 
should  be  discontinued  forthwith: 

Wherefore  it  is  moved: 

(a)  That  the  recommendation  of  Industry  Committee  No. 
2  for  a  wage  order  be  disapproved  at  least  to  the  extent  that 
it  affects  the  Infants’  and  Children’s  Wear  Industry; 

(b)  That  this  public  hearing  be  discontinued  forthwith, 
at  least  to  the  extent  that  it  affects  the  Infants’  and  Chil¬ 
dren's  Wear  Industry; 

(c)  That  the  Administrator  immediately  appoint  an  In- 
dustrv  Committee  for  the  Infants’  and  Children’s  Wear 
Industry  to  make  a  recommendation  for  a  wage  order  as 

1  prescribed  by  the  Fair  Labor  Standards  Act.” 

112S2  In  denying  this  motion,  the  Examiner  said  at  page 
10S6  of  the  record: 

“I  don’t  believe  I  have  the  power  to  do  some  of  these 
things  that  vou  want  done.  I  don’t  think  this  is  the  forum 
or  I  am  the  proper  official  to  appeal  to,  so  of  course,  I  am 
only  denying  the  motion  within  the  limits  of  my  power  as 
Presiding  Officer.” 

Whereupon,  the  attorney  for  the  Association,  the  maker 
of  the  motion,  said : 

“Therefore  I  accept  your  denial  only  as  presiding  offi¬ 
cer  with  the  understanding  that  it  mav  well  be  that  the  Ad- 
ministrator  when  he  considers  this  record,  may  see  fit  to 
change  your  ruling  on  the  motion.”  (Record,  page  1087) 

To  which,  the  Examiner  replied : 

“I  believe  I  am  subject  to  reversal  on  my  ruling.  I  may 
say  very  definitely,  I  may  be  reversed.”  (Record,  page 
1087) 

We,  therefore,  feel,  Mr.  Administrator,  that  this  motion 
should  again  be  submitted  to  you  for  your  present  consider¬ 
ation,  to  be  acted  upon  to  such  extent  as  may  now  be  feas¬ 
ible. 

In  conclusion,  we  respectfully  urge  the  Administrator  to 
give  favorable  consideration  to  our  application  which  briefly 


stated  is:  that  the  recommendation  for  a  wage  order  as 
made  bv  Industry  Committee  Xo.  2  be  set  aside  at 
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11283  least  to  the  extent  that  said  recommendation  affects 
the  Infants’  and  Children’s  Wear  Industry,  and  that 
the  Administrator  now  take  affirmative  action  by  appoint¬ 
ing  an  Industry  Committee  for  the  Infants’  and  Childrens’ 
Wear  Industry  to  make  a  recommendation  for  a  wage  order 
as  prescribed  by  the  Fair  Labor  Standards  Act. 

Frankly,  it  seems  that  an  unwilling  horse  is  being  led  to 
water  and  being  made  to  drink.  This  position  of  ours  has 
been  consistent  and  constant  throughout.  Why  should  we 
be  compelled  to  accept  a  recommendation  emanating  from 
a  Committee  in  whom  we  have  no  confidence?  Wouldn’t  it 
have  been  more  sensible  and  wiser  to  have  given  us  what 
we  wanted  and  let  us  promulgate  our  own  recommendation 
for  a  wage  order? 

From  the  very  inception,  going  back  to  October,  1938,  we 
have  attempted  to  safeguard  the  rights  of  our  Industry  to 
maintain  the  benefits  of  its  own  identity,  and  have  refused 
to  have  ourselves  identified  or  merged  with  the  Apparel 
Industry,  so-called,  in  so  far  as  the  Fair  Labor  Standards 
Act  is  concerned.  The  whys  and  wherefores  have,  we  be¬ 
lieve,  been  fully  outlined  to  you.  We  can  not,  nor  should  we, 
be  charged  with  any  attempt  to  sabotage  the  intent  of  the 
Act.  Contrarily,  throughout  the  proceedings,  we  have 
urged  again  and  again  that  an  industry  committee  be  ap¬ 
pointed  for  the  Industry  at  once.  This  point  is  now  being 
emphasized  to  offset  any  argument  which  may  now  be  ad¬ 
vanced  that  in  granting  our  request  for  a  separate 
112S4  committee  our  Industry  will  have  an  advantage  over 
other  industries.  Such  an  argument  should,  and 
must,  carry  no  weight  since  the  record  clearly  discloses  that 
there  is  no  overlapping  between  our  Industry  and  the  Ap¬ 
parel  Industry  and  that  there  is  no  competition  between 
the  two. 

There  have  been  no  real  objectors  to  our  request.  Labor 
from  the  outset  has  indicated  its  approval.  The  fact  of  the 
matter  is  that  Mr.  David  Dubinsky,  himself,  made  the  mo¬ 
tion  that  a  committee  be  appointed  to  favorably  consider 


our  request.  A  reading  of  tlie  record  of  that  conference 
can  bring  vou  to  no  other  conclusion.  As  far  as  the  Indus- 
try  Section  of  the  Wage  and  Hour  Division  is  concerned, 
its  only  objection,  as  we  understand  it,  has  been  its  unwill¬ 
ingness  to  correct  an  error  made  and  its  refusal  to  open  the 
door  for  fear  that  others  might  see  tit  to  follow.  Privately, 
1  believe  that  it  is  in  sympathy  with  our  view.  Then,  who, 
frankly,  are  the  objectors?  Where  are  they?  The  safer 
thing  to  do  for  all  concerned  is  to  appoint  an  industry  com¬ 
mittee  for  the  Infants’  and  Children’s  Wear  Industry  as 
we  have  requested. 

We. sincerely  and  respectfully  urge  your  fair  and  favor¬ 
able  consideration  of  our  petition,  Mr.  Administrator. 

likjkicw-'o^'all  of  the  foregoing,  the  Infants’  and  Chil¬ 
dren's/ Wear’ Industry  objects  to  the  recommendation  for  a 
wage  order  as  made  by  Industry  Committee  No.  2,  at 
11285  least  to  the  extent  that  said  recommendation  mav  af- 

w 

feet  the  Infants’  and  Children’s  Wear  Industrv  and 
urges  the  Administrator  to  disapprove  said  recommenda¬ 
tion  for  a  wage  order  and  further,  now,  requests  that  the 
Administrator  immediately  appoint  an  Industry  Commit¬ 
tee  for  the  Infants’  and  Children's  Wear  Industry  to  make 
a  recommendation  for  a  wage  order  as  prescribed  by  the 
Fair  Labor  Standards  Act. 

I  think,  regarding  myself  as  with  an  inferiority  complex 
and  slightly  thrilled,  that  I  did  a  good  job. 

The  Administrator:  Thank  you,  Mr.  Zuckerman. 

Mr.  Lieberman:  May  I  ask  as  to  your  procedure  for  to¬ 
morrow  morning?  Will  I  bo  given  an  opportunity  to  rebut 
in  the  morning? 

The  Administrator:  The  first  thing  in  the  morning,  Mr. 
Lieberman ;  if  that  is  satisfactory. 

Mr.  Lieberman:  All  right,  sir.  I  see  that  I  am  entirely 
too  late  for  tonight,  and  thought  it  would  probably  be  best 
to  ask — 

The  Administrator:  Yes. 

Mr.  Milton  Mound  of  the  National  Women’s  Undergar¬ 
ments  Association. 


